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CASES  ARGUED  AND  DETERMINED 
nr  THx 

SUPREME  COURT  OF  ERRORS 

OF  THE 

STATE  OF  CONNECTICUT. 


Lauba  L.  Foot  v8.  Maria  D.  Card. 

New  Haven  Co.,  June  T.,  1889.    Andbews,  C.  J.,  Cabpenter,  Pabdbb, 
Looms  and  Bbabdsley,  Js. 

A  wife*  8  right  to  the  affection  and  society  of  her  husband  is  the  same  as  his 

right  to  hers. 
An  action  can  be  maintained  by  a  wife  against  a  woman  who  has  alienated 

from  her  the  affection  and  deprived  her  of  the  8<^iety  of  her  husband. 
And  the  suit  can  be  maintained  in  her  own  name,  without  her  .husband 

being  joined. 
And  it  does  not  affect  her  right  of  recovery  that  she  and  her  husband  are 

living  together. 
And  the  damages  recovered  become  her  property. 

[Argued  June  4th— decided  September  13th,  1889.] 

Action  for  the  alienation  by  the  defendant  of  the  affec- 
tions of  the  plaintiff's  husband;  brought  to  the  Superior 
Court  in  New  Haven  County.  The  declaratory  part  of  the 
complaint  was  as  follows : — 

1.  That  the  plaintiff  was  and  is  the  wife  of  Enos  Foot,  of 
the  town  of  New  Haven,  and  in  1872,  and  for  many  years 
previous  thereto,  she  was  living  happily  with  her  said  husband 
at  New  Haven  as  his  wife. 

2.  About  the  year  1872  the  defendant  came  to  New  Ha- 
ven, and  by  her  acts,  blandishments  and  seductions  alien- 
ated the  love  and  affection  of  the  plaintiff's  husband,  and 
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destroyed  her  happiness  and  the  happiness  of  her  home,  and 
has  continued  so  to  do  to  the  date  hereof. 

8.  The  defendant  has  at  various  times  from  1872  to  1888, 
and  at  various  places,  committed  adultery  with  the  plaintiff's 
said  husband,  and  by  means  thereof  has  obtained  large  sums 
of  money. 

4.  The  plaintiff  has  suffered  great  pain  of  body  and 
great  distress  of  mind,  and  has  lost  the  love  and  affection 
and  society  of  her  husband,  and  her  own  health  and  happi- 
ness, and  has  been  neglected  and  abandoned  by  her  said 
husband  in  consequence  of  the  wrongs  and  injuries  of  the 
defendant  as  aforesaid,  and  said  abandonment  still  continues. 

The  defendant  pleaded  in  abatement  that  the  husband 
should  have  been  joined  as  a  co-plaintiff.  The  plaintiff  de- 
murred to  the  plea,  and  the  court  held  it  insuflBcient.  The 
defendant  then  demurred  to  the  complaint,  the  causes  of 
demurrer  assigned  being  fully  stated  in  the  opinion.  Upon 
these  pleadings  the  case  was  reserved  for  the  advice  of  this 
court. 

C.  S.  Hamilton^  for  the  defendant. 

1.  The  suit  cannot  be  maintained  without  the  joinder  of 
the  husband.  1  Swift's  Dig.,  37;  2  Addison  on  Torts,  1107 ; 
Fowler  v.  Frisbie^  3  Conn.,  320, 324;  Fdwards  v.  Sheridan^  24 
id.,  165, 169 ;  Smith  v.  Bank  of  New  Fhtgland,  45  id.,  416,  418. 

2.  The  demurrer  to  the  complaint  should  be  sustained. 
The  law  is  well  settled  in  this  state  that  such  an  action  as 
this  cannot  be  maintained,  and  as  no  obvious  reason  appears 
in  this  case  why  the  court  should  depart  from  the  law  as  it 
stands,  the  complaint  should  be  held  insufficient.  The  fact 
that  our  reported  cases  do  not  show  a  single  decision,  or  even 
obiter  dictum^  which  hints  that  such  a  suit  can  be  maintained, 
is  good  evidence  of  how  the  courts  and  profession  have 
always  regarded  this  matter.  In  the  nature  of  things  it 
must  have  happened  ere  this  in  numerous  instances  that  men 
have  abandoned  their  wives  for  other  women ;  but  none  of 
the  profession  have  ever  thought  that  a  woman  could  be 
sued  for  seduction  any  more  than  she  could  be  prosecuted 
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for  rape ;  and  when  the  day  comes  that  the  courts  are  open  for 
a  woman  to  be  paid  in  dollars  and  cents  for  the  hours  her  hus- 
band has  spent  with  some  other  woman,  the  days  of  all  sorts  of 
delicacy  and  modesty  in  women  are  gone.  In  the  revision 
of  Swift's  Digest,  by  Judge  Dutton,  (vol.  1,  p.  38,)  the  prin- 
ciple we  are  contending  for  is  laid  down  in  these  words: 
"Though  the  husband  can  bring  an  action  for  injury  done 
to  the  wife,  yet  she  can  never  bring  an  action  for  an  in- 
jury done  to  the  husband,  though  she  may  have  sustained 
the  greatest  damage  by  it.  An  action  was  brought  by  a 
woman,  alleging  that  the  defendant  had  by  fraud  and  artifice 
induced  her  husband  to  drink  so  much  strong  liquor  that  he 
died  instantly,  by  which  she  had  lost  his  protection  and  sup- 
port. After  verdict  for  the  plaintiff  the  declaration  was 
adjudged  to  be  insufficient.  There  is  no  principle  ever 
adopted  by  courts  of  justice  that  will  warrant  such  an 
action."  To  the  same  effect  are  the  following  authorities : 
1  Addison  on  Torts,  43 ;  Cooley  on  Torts,  227 ;  Lynch  v. 
Knight^  9  H.  L.  Cases,  577,  589 ;  Van  Amam  v.  Ayers^  67 
Barb.,  544;  Logan  v.  Logan^  77  Ind.,  558,  564.  The  utter 
absence  in  all  the  reports  of  cases  of  this  character  is  one  of 
the  surest  indications  that  it  has  always  been  understood  by 
the  profession  generally  that  such  suits  could  not  be  main- 
tained. As  a  matter  of  principle  and  public  policy  there  is 
every  reason  why  the  law  should  remain  as  it  is,  certainly 
until  it  is  changed  by  legislative  enactment.  If  the  people, 
through  their  representatives  in  General  Assembly  convened, 
say  that  they  desire  an  act  by  virtue  of  which  such  a  suit  can 
be  maintained,  it  will  then  be  time  enough  for  the  court  to  sus- 
tain such  an  action,  but  until  then  no  such  law  should  be  thrust 
upon  the  peopk  as  is  sought  to  be  made  by  this  case.  The 
conditions  of  society  and  the  employments  of  men  necessa- 
rily place  them  in  many  positions  where  entirely  innocent 
women  might  be  subject  to  suits  of  this  character  from  men's 
wives  who,  through  petty  and  unfounded  jealousy,  would  be 
willing  to  rush  into  the  courts  to  redress  pretended  griev- 
ances of  this  sort.  One  of  the  chief  grounds  on  which  an 
action  of  criminal  conversation  is  based  is  the  imposition 
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upon  the  injured  husband  of  a  spurious  offspring,  but  there 
can  be  no  danger  of  a  wife  having  inposed  upon  her  a  spu- 
rious offspring.  There  is  no  difficulty  in  a  woman  determin- 
ing whether  she  has  been  delivered  of  a  child  or  some  other 
woman.  It  is  physically  impossible  for  a  man  to  be  seduced 
in  the  sense  that  it  is  understood  in  the  law.  He  must 
always  be  equally  or  more  than  equally  guilty  in  the  offense 
of  adultery,  and  it  would  certainly  be  a  novel  feature  of  the 
law  that  a  wife  could  maintain  an  action  for  the  commission 
of  an  act  for  which  her  husband  was  more  than  equally 
guilty  with  the  defendant. 

C.  R.  Fowler^  for  the  plaintiff. 

1.  The  law  will  give  redress  for  such  an  injury  as  this. 
The  pursuit  of  happiness  and  to  be  secure  in  that  pursuit,  in 
the  marriage  relation,  are  inherent  rights.  The  happiness 
of  the  marriage  relation  cannot  be  destroyed  by  man  or 
woman  with  impunity  and  the  law  furnish  no  redress.  "  If 
there  can  be  shown  a  concurrence  of  loss  and  injury  from 
the  act  complained  of,  we  are  bound  to  say  this  action  lies. 
Nor  can  I  allow  that  the  loss  of  e&Mortium^  or  conjugal 
society,  can  give  a  cause  of  action  to  the  husband  alone.  I 
think  it  may  be  a  loss  which  the  law  may  recognize  to  the 
wife  as  well  as  to  the  husband."  Campbell,  Lord  Chan- 
cellor, in  Lynch  v.  Knight,  9  H.  of  L.  Cases,  577,  588.  The 
English  common  law  is  not  adopted  in  this  state  except  by 
judicial  practice.  Baldwin  v.  Walker^  21  Conn.,  181.  The 
state  constitution  (Art.  1,  sec.  12,)  provides  that  "every 
person  for  an  injury  done  him  shall  have  remedy  by  due 
course  of  law."  There  is  no  rule  of  law  preventing  this 
action.  "As  nature  abhors  a  vacuum  and  fills  it  with  mat- 
ter, so  the  law  abhors  a  wrong  and  finds  the  remedy." 
"The  law  has  wisely  afforded  a  remedy  for  every  wrong  and 
is  not  restrained  by  any  inflexible  rules."  The  husband 
may  be,  of  all  men,  least  inclined  to  vindicate  the  rights  of 
his  wife.  He  cannot  prevent  their  vindication  by  the  law. 
Berger  v.  Behley^  45  111.,  72,  75;  City  of  Peru  v.  French, 
65  id.,  817, 823.     "  It  would  be  a  humiliation  were  we  obliged 
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to  coDfess  that  courts  would  be  powerless  to  furnish  a  rem- 
edy for  such  a  wrong  as  this  case  discloses."  LooMis,  J.,  in 
Adams  v.  Adams^  t51  Conn.,  135.  "The  court  can  promulge 
as  law  any  provision  which  will  meet  the  particular  mis- 
chief." HosMER,  C.  J.,  in  Card  v.  Ghrinman^  5  Conn.,  168. 
The  existence  of  the  wife  as  a  person,  with  personal  rights 
separate  and  apart  from  the  husband,  has  always  been  recog- 
nized in  this  state.  "The  ground  of  this  action  is  the  wife's 
personal  injury."  Fvller  v.  Naugatuck  R.  R.  Co,^  21  Conn., 
567, 578;  Gen.  Statutes,  §  987.  Wives  have  rights  in  their  hus- 
band's fidelity  to  the  marriage  contract "  which  the  courts  are 
bound  to  respect."  The  good  of  society,  public  health  and 
morals,  an^  private  happiness,  demand  that  the  right  of  the 
wife  in  the  consortiiim  of  her  husband,  shall  be  protected  by 
the  courts;  that  both  parties  to  the  marriage  contract  shall 
be  protected  alike  in  their  contract  rights.  Westlake  v.  West- 
lake,  84  Ohio  St.,  621 ;  Clark  v.  Rarlan,  1  Cin.  Sup.  Ct.,  418 ; 
Baker  v.  Baker,  16  Abbot's  New  Cases,  298;  Warner  v. 
jmUer,  17  id.,  221 ;  Churchill  v.  Lems,  id.,  226 ;  JayrieB  v. 
Jaynes,  89  Hun,  40.  "It  is  no  answer  for  the  defendant  to 
say  that  the  plaintiff  could  seek  redress  against  her  husband, 
bring  an  action  for  divorce,  and,  crying  for  bread,  possibly 
obtain  an  order  that  he  pay  alimony.  It  would  be  a  reproach 
to  the  law,  alike  illogical  and  immoral,  if  such  a  defense 
could  prevail."  Neilson,  C.  J.,  in  Breiman  v.  Paasch,  7 
Abbot's  New  Cases,  249,  253. 

2.  The  wife  can  maintain  the  suit  in  her  own  name.  The 
husband  has  no  interest  in  obtaining  the  judgment.  Besides 
this,  by  the  adultery  with  the  defendant  the  husband  has 
renounced  his  marital  right  to  the  person  of  his  wife  as  com- 
pletely as  he  could  by  articles  of  separation.  Should  he  try 
to  hold  her  forcibly  after  this  violation  of  the  marriage  con- 
tract, she  would  be  dischai'ged  on  habeas  corpus.  He  cannot 
compel  her  to  live  with  him.  Rex  v.  Mead,  1  Burr.,  542 ; 
Rex  V.  Lister,  1  Strange,  478.  By  this  breach  of  the  mar- 
riage contract  the  husband  has  abandoned  his  marital  rights 
in  and  his  duties  to  his  wife,  and  conferred  on  her  all  the 
rights  of  '9»feme  sole.    Gen.  Statutes,  §  2794.     "  The  husband 
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So  far  forth  as  the  husband  is  concerned,  from  time  im- 
memorial the  law  has  regarded  his  right  to  the  conjugal  affec- 
tion and  society  of  his  wife  as  a  valuable  property,  and  has 
compelled  the  man  who  has  injured  it  to  make  compensa- 
tion. Whatever  inequalities  of  right  as  to  property  may  re- 
sult from  the  marriage  contract,  husband  and  wife  are  equal 
in  rights  in  one  respect,  namely,  each  owes  to  the  other  the 
fullest  possible  measure  of  conjugal  affection  and  society ; 
the  husband  to  the  wife  all  that  the  wife  owes  to  him. 
Upon  principle  this  right  in  the  wife  is  equally  valuable  to 
her,  as  property,  as  is  that  of  the  husband  to  him. 

Her  right  being  the  same  as  his  in  kind,  degree  and 
value,  there  would  seem  to  be  no  valid  reason  why  the  law 
should  deny  to  her  the  redress  which  it  affords  to  him. 
But  from  time  to  time  courts,  not  denying  the  right  of  the 
wife  in  this  regard,  not  denying  that  it  could  be  injured, 
have  nevertheless  declared  that  the  law  neither  would  nor 
could  devise  and  enforce  any  form  of  action  by  which  she 
might  obtain  damages. 

In  8  Blackstone's  Cpmmentaries,  148,  the  reason  for 
such  denial  is  thus  stated.  "  The  inferior  hath  no  kind  of 
property  in  the  company,  care  or  assistance  of  the  superior, 
as  the  superior  is  held  to  have  in  those  of  the  inferior; 
therefore  the  inferior  can  suffer  no  loss  or  injury." 

Inasmuch  as  by  universal  consent  it  is  of  the  essence  of 
every  marriage  contract  that  the  parties  thereto  shall,  in  re- 
gard to  this  particular  matter  of  conjugal  society  and  affec- 
tion, stand  upon  an  equality,  we  are  ^unable  to  find  any 
support  for  the  denial  in  this  reason,  and  the  right,  the 
injuiy,  and  the  consequent  damage,  being  admitted,  then 
comes  into  operation  another  rule,  namely,  that  the  law  will 
permit  no  one  to  obtain  redress  for  wrong  except  by  its 
instrumentality,  and  it  will  furnish  a  mode  for  obtaining 
adequate  redress  for  every  wrong.  This  rule,  lying  at  the 
foundation  of  all  law,  is  more  potent  than,  and  takes  pre- 
cedence of,  the  reason  that  the  wife  is  in  this  regard  with- 
out the  pale  of  the  law  because  of  her  inferiority. 

In  Lynch  v.  KnighU  9  House  of  Lords  Cases,  689,  the  wife. 
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with  whom  the  husband  was  joined  for  conformity,  com- 
plained that  the  defendant,  a  man,  had  alienated  from  her 
the  conjugal  affection  of  her  husband  and  deprived  her  of 
his  conjugal  society  by  falsely  asserting  to  him  that  she  had 
been  guilty  of  unchaste  conduct;  and  asked  damages.  The 
defendant  had  judgment  for  the  reason  that  the  court  was 
of  opinion  that  the  statement  by  the  defendant  to  the  husband 
did  not,  as  a  fact,  occasion  the  alienation  of  affection  and  con- 
sequent separation  complained  of.  In  dismissing  the  case 
for  this  reason  the  Lord  Chancellor  said :  "  Although  this 
is  a  case  of  first  impression,  if  it  can  be  shown  that  there  is 
presented  to  us  a  case  of  loss  and  injury  from  the  act  com- 
plained of,  we  are  bound  to  say  that  this  action  lies.  Nor  can 
I  allow  that  the  loss  of  consortium^  or  conjugal  society,  can 
give  a  cause  of  action  to  the  husband  alone.  *  *  *  The  loss 
of  conjugal  society  is  not  a  pecuniary  loss,  but  I  think  it 
may  be  a  loss  which  the  law  may  recognize  to  the  wife  as 
well  as  to  the  husband."  Lord  Cean worth  said: — "In 
the  view  I  take  of  this  case  I  do  not  feel  called  upon  to 
express  a  decided  opinion  on  this  point.  I  believe  your 
Lordships  are  not  all  agreed  on  it;  and  I  will  therefore 
only  say  that  I  am  strongly  inclined  to  think  that  the  view 
taken  by  my  late  noble  friend,"  (the  Lord  Chancellor)  "  was 
correct." 

Wherever  there  is  a  valuable  right  and  an  injury  to  it, 
with  consequent  damage,  the  obligation  is  upon  the  law  to 
devise  and  enforce  such  form  and  mode  of  redress  as  will 
make  the  most  complete  reparation.  A  technicality  must 
not  be  permitted  to  work  a  denial  of  justice.  The  defend- 
ant has  no  possible  interest  in  requiring  the  husband  to  be 
co-plaintiff,  other  than  that  she  should  have  security  for  her 
costs  in  this  suit,  and  be  protected  from  a  second  judgment 
upon  the  same  cause  of  action  in  his  name.  As  she  is  in  no 
danger  of  a  second  judgment,  and  can  compel  the  plaintiff 
to  give  security  for  costs,  it  is  simply  an  empty  technicality 
which  she  here  interposes.  There  are  good  reasons  for  the 
rule  that  the  husband  should  join  in  a  complaint  for  dam- 
ages resulting  from  an  injury  to  the  person,  property,  repu- 
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tation  or  feelings  of  the  wife  in  every  case  other  than  that 
before  us.  Whenever  in  any  of  these  she  suffers,  presum- 
ably he  suffers;  he  has  a  direct  pecuniary  interest  in  the 
result;  and  the  defendant  is  entitled  to  protection  from 
a  second  judgment.  But,  in  the  case  before  us,  it  is  the 
pith  and  marrow  of  the  complaint  that  in  alienating  the 
husband's  conjugal  affection  from  the  wife,  in  inducing  him 
to  deny  his  conjugal  society  to  her,  in  persuading  him  to 
give  his  adulterous  affections  and  society  to  the  defendant, 
the  latter  has  inflicted  upon  the  plaintiff  an  injury  by  which 
from  the  nature  of  the  case  it  is  impossible  for  the  husband 
to  suffer  injury ;  for  which  it  is  impossible  for  him  to  ask 
redress  either  for  himself  or  for  his  wife.  To  ask  in  his 
name  would  be  to  plant  the  seeds  of  death  in  the  cause  at 
the  outset,  and  the  law  does  not  compel  those  who  have 
suffered  wrong  so  to  ask  for  redress  as  to  ensure  denial. 

In  a  case  of  this  kind  the  wife  can  only  ask  for  damages 
by  and  for  herself ;  the  law  cannot  make  redress  otherwise 
than  to  her  solely,  apart  from  all  others,  especially  apart 
from  her  husband.  For  no  theory  of  the  law  as  to  the 
merger  of  the  rights  of  the  wife  in  those  of  the  husband 
could  include  her  right  to  his  conjugal  affection  and  society. 
Although  all  other  debts  and  rights  to  her  might  go  to  him, 
there  yet  remained  this  particular  debt  from  him  to  her 
absolutely  alone  and  beyond  the  reach  of  the  law  of  merger. 
So  long  as  she  on  her  part  kept  the  marriage  contract  no  in- 
terest in  this  right  can  be  taken  from  her ;  the  husband  can- 
not acquire  any  interest  in  it ;  she  cannot  transfer  any. 

Of  legal  necessity,  therefore,  damages  for  injuiy  to  this 
right  must  be  to  her  solely.  If  the  law  should  permit  the 
husband  to  share  therein,  it  would  be  to  the  extent  of  such 
share  to  deny  justice.  This  the  law  may  not  do.  Moreover, 
even  if  it  be  so  that  upon  the  recovery  of  damages  by  the 
wife  for  this  injury  to  her  sole  right,  the  law  would  give  to 
the  husband  the  custody  thereof  as  her  trustee,  that  would 
not  be  a  sufficient  answer  to  the  action  in  its  present  form. 

It  is  the  contention  of  the  defendant  that  the  admission 
by  the  plaintiff  that  she  and  her  husband  are  still  living 
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together,  is  an  admission  that  she  now  has  and  enjoys  all  that 
the  marriage  contract  can,  or  intended  to,  secure  to  her ; 
and  that  she  has  neither  in  law  nor  in  fact  suffered  any  in- 
jury. But  this  admission  is  to  be  considered  in  the  light  of 
that  made  by  the  defendant,  namely,  that  she  has,  during 
the  last  fifteen  years,  lived  in  continual  adulterous  inter- 
course with  the  husband, — an  intercourse  procured  by  her 
influence  over  him.  Upon  this  admission  it  becomes  certain 
that  whatever  may  have  been  the  measure  or  quality  of  the 
remnant  of  conjugal  affection  and  society  permitted  to  the 
plaintiff  by  the  defendant,  as  a  matter  of  fact,  and  of  law  as 
well,  the  plaintiff  has  been  deprived  of  the  conjugal  affec- 
tion and  society  which  the  marriage  contract  entitled  her  to 
enjoy  and  required  her  husband  to  give;  and  that  a  valua- 
ble right,  absolutely  sole  in  her  and  incapable  of  division, 
has  been  injured. 

It  is  not  a  prerequisite  to  the  right  of  the  plaintiff  to 
maintain  this  suit  in  her  own  name  that  she  should  have 
been  abandoned  by  her  husband  in  the  literal  sense,  nor 
that  she  should  have  actually  separated  herself  from  him  by 
or  without  a  decree  of  divorce.  If  she  has  suffered  the 
wrong  complained  of  her  right  to  redress  is  absolute;  it 
cannot  be  made  to  depend  upon  any  of  these  conditions.  As 
long  as  she  keeps  her  marriage  contract,  so  long  she  has  the 
right  to  the  conjugal  society  and  affection  of  her  husband. 
Possibly  she  may  regain  these.  This  possibility  is  her  valu- 
able right.  The  defendant  may  not  demand  that  she  shall 
sacrifice  it  for  the  future  as  the  price  of  redress  for  injuries 
in  the  past.  Upon  the  pleadings  there  is  a  valuable  right 
in  the  wife  solely,  and  an  injury  thereto  for  which  damages 
must  be  given  to  her  solely,  notwithstanding  the  fact  that 
she  IS  living  with  her  husband ;  therefore  the  law  cannot 
refuse  its  assistance.  The  rules  of  law  which  the  defendant 
invokes  for  her  protection  are  not  applicable  to  the  case. 

The  Superior  Court  is  advised  that  the  complaint  is  suf- 
ficient and  that  the  plea  in  abatement  is  insufficient. 

In  this  opinion  the  other  judges  concurred. 
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'  ^  ^'®  Pebston  H.  Hodges  vs.  Edwabd  W.  Kowing  &  Wife. 

Fairfield  Co.,  March  T.,  1880.    Park,  C.  J.,  Cabpenteb,  Pabdbb, 
LooMis  and  Bbardslbt,  Js. 

The  statute  of  frauds  is  satisfied  by  the  signature  to  the  written  memoran- 
dum of  the  party  to  be  charged  by  it,  whether  the  suit  be  brought  at 
law  or  in  equity,  and  whether  the  contract  relates  to  real  or  pei-sonal 
estate. 

A  contract  **  to  purchase  of  H  his  place  in  8,  containing?  about  fifteen 
acres,'*  held  to  be  sufficiently  explicit,  and  to  need  no  more  extrinsic 
evidence  than  is  admitted  to  apply  the  description  in  a  deed  to  the  land 
intended. 

The  term  **  place  *'  used  in  such  a  connection  is  well  understood  as  meaning 
the  party's  place  of  residence. 

It  is  a  general  rule  in  equity  that  where  a  contract  for  the  sale  of  real 
estate  has  been  fairly  entered  into,  each  party  is  entitled  to  have  it 
specifically  performed. 

Courts  of  equity,  however,  sometimes  refuse  to  apply  the  rule  in  cases 
where  it  would  work  special  hardship  or  inconvenience. 

A  remedy  at  law,  to  exclude  equity  jurisdiction,  must  be  as  complete  and 
beneficial  as  the  relief  in  equity. 

[Argued  March  27th-decided  April  15th,  1889.] 

Suit  for  the  specific  performance  of  a  contract  for  the 
purchase  of  real  estate ;  brought  to  the  Superior  Court  in 
Fairfield  County  and  heard  before  Fenn^  J.  Facts  found 
and  decree  for  plaintiff  passed,  and  appeal  by  the  defend- 
ants.    The  case  is  sufficiently  stated  in  the  opinion. 

D.  B.  Lochwood  and  E,  W.  Seymour^  for  the  appellants. 

1.  In  this  state  the  specific  performance  of  a  contract  for 
the  purchase  of  land,  though  possessing  all  the  other  juris- 
dictional requisites,  will  not  be  decreed  if  the  plaintiff  has 
adequate  remedy  at  law.  Our  statutes,  regulating  the  juris- 
diction of  equity  courts,  since  1784,  and  probably  since  1778, 
have  expressly  provided  that  they  shall  "  take  cognizance 
only  of  matters  in  which  adequate  relief  cannot  be  had  in 
the  ordinary  course  of  law."     The  Revision  of  1875,  p.  418, 
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sec.  5,  contains,  so  far  as  we  can  find,  the  language  originally 
used  upon  this  subject.  Compare  it  with  Revision  of  1821, 
p.  196,  sec.  1.  The  practice  act  in  no  way  enlarges  this 
jurisdiction.  Gen.  Statutes,  §  874.  The  act  recognizes  and 
emphasizes  the  respective  jurisdictions  of  law  and  equity-^ 
recognizes  the  jurisdiction  as  already  vested  and  does  not 
attempt  to  change  it,  but  provides  that  both  rights  may,  in 
an  appropriate  case,  be  administered  in  the  same  suit.  No 
more  now  than  before  the  adoption  of  the  practice  act  can 
our  courts  decree  specific  performance  in  cases  where  ade- 
quate relief  can  be  had  in  the  ordinary  course  of  law.  The 
restrictive  language  of  our  statute  has  generally  been  recog- 
nized by  the  courts  and  the  profession  in  this  state.  2  Swift's 
Digest,  764 ;  Meeker  v.  Meeker^  16  Conn.,  408 ;  Bodd  v.  Sey- 
mour^ 21  id.,  478 ;  Whitney  v.  New  Raven^  23  id.,  624  ;  Quinn 
V.  Roath,  87  id.,  16 ;  Taylor  v.  Atwood,  47  id.,  498 ;  Webb  v. 
Direct  London  ^  Portsm.  R.  Co.,  1  De  G.,  M.  &  G.,  521 ; 
Stuart  V.  London  ^  N.  Western  R.  Co.,  id.,  721.  See  defini- 
tion of  "  adequate  remedy  at  law  "  in  Wheeler  v.  Bedford^ 
54  Conn.,  249. 

2.  In  all  jurisdictions  the  right  to  demand  specific  perfor- 
mance depends  upon  other  circumstances  than  the  mere  fact 
that  it  is  a  valid  agreement  concerning  land  that  is  sought 
to  be  enforced.  It  is  stating  it  too  strongly  to  say,  unqual- 
ifiedly, that  it  is  as  much  a  matter  of  course  for  courts  of 
equity  anywhere  to  decree  the  specific  performance  of  such 
contracts,  as  it  is  for  a  court  of  law  to  give  damages  for  its 
breach.  In  Bispham's  Equity,  §  364,  it  is  stated  that  ^'  it 
may  be  said  that  the  circumstance  that  the  contract  concerns 
realty  gives  the  party  eiprimd  facie  right  to  come  into  equity." 
This,  we  submit,  is  the  better  statement  of  the  law,  and 
that,  if  after  coming  into  equity,  it  appears  that  there  is 
adequate  remedy  at  law,  or  that  the  contract  is  not  equita- 
ble, reasonable,  certain,  on  good  consideration,  consistent 
with  policy,  and  free  from  &aud,  suispicion  or  mistake,  then 
the  specific  performance  will  not  be  decreed.  5  Wait's  Ac- 
tions &  Defenses,  763;  Patterson  v.  Bloomer,  35  Conn.,  57 ; 
Janes  v.  Newhall,  115  Mass.,  244;  Pickering  v.  Pickering,  38 
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N.  Hamp.,  400 ;  Huntington  v.  Bogers,  9  Ohio  St.,  511;  Sen- 
nei9ey  v.  Woolworth^  128  U.  S.  R.,  488.  There  is  no  allega- 
tion in  the  complaint  that  the  plaintiff  has  not  adequate 
remedy  at  law.  No  circumstances  are  alleged  which  indicate 
the  necessity  of  appealing  to  equity.  That  there  is  nothing 
in  the  plaintiff's  case  that  damages  will  not  compensate  (he 
himself  being  judge,)  is  conclusively  shown  by  his  offer  to 
release  the  defendant  from  his  bargain  for  $2,000  in  cash. 
He  fully  recognizes  the  fact  that  the  defendant's  failure  to 
take  his  land  is  not  an  injury  which  money  will  not  heal. 
Is  there  any  theoretical  doctrine  of  irreparable  injury  which 
is  stronger  than  the  real  facts  of  a  given  case  ?  Will  the 
courts,  against  his  own  concession,  insist  that  there  is  no 
adequate  remedy  for  the  plaintiff  in  damages?  Pomeroy 
on  Spec.  Perf.,  §  66.  It  will  be  noticed  that  the  reasons 
given  in  Story's  Equity,  Smith's  Manual  of  Equity,  Parsons 
on  Contracts,  and  indeed  by  all  writers  on  the  subject,  so 
far  as  we  have  found,  for  ordinarily  granting  specific  perfor- 
mance of  contracts  for  the  sale  of  land,  are,  in  substance, 
^^  because  the  local  character,  vicinage,  soil,  easements  or 
accommodations  of  the  land,  may  give  it  a  peculiar  value  in 
the  eyes  of  the  purchaser,  so  that  damages  which  would 
enable  him  to*  buy  other  land  of  the  very  same  marketable 
value  would  not  or  might  not  be  a  complete  compensation." 
These  are  very  plausible  reasons  for  a  decree  in  favor  of  a 
purchaser,  but  have  no  force  when  the  vendor  is  the  peti- 
tioner. He  sold  for  money.  If  he  gets  just  damages  for  the 
breach  of  the  bargain  by  the  purchaser  he  is  compensated. 
There  is  no  reason  why  the  vendor  of  real  estate  should 
have  even  d^primd  facie  right  to  go  into  equity,  unless  it  be 
found  in  a  theory  that  under  the  contract  the  right  should 
be  mutual  and  the  vendor  be  entitled  to  a  specific  perfor- 
mance if  the  purchaser  is.  That  reason,  as  already  pointed 
out,  will  not  be  sufficient  in  Connecticut.  It  has  been 
doubted  by  high  authority  whether  it  will  do  anywhere, 
because  of  the  adequate  remedy  at  law  open  to  the  vendor. 
But  this  contract  is  not  mutual  within  the  meaning  of  that 
term  as  applied  to  the  doctrine  of  specific  performance. 
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Where  nothing  has  been  done  under  an  agreement,  specifio 
performance  will  not  be  decreed  unless  the  right  to  compel 
it  is  mutual.  To  be  mutual  a  contract  must  be  such  that  it 
may  be  enforced  at  once,  by  either  party  against  the  other. 
Here  is  no  written  contract  on  the  part  of  the  plaintifE  to 
sell  the  land,  as  is  required  by  the  statute  of  frauds,  nor  any 
part  performance  to  relieve  the  contract  from  the  operation 
of  the  statute.  The  part  payment  of  $100  has  no  such  effect. 
Pomeroy  on  Spec.  Perf.,  §§149,150,159,  160;  JSaton  v. 
WJUtaker^  18  Conn.,  222.  The  plaintiff  argues  that,  although 
the  contract  is  unilateral,  yet  when  such  a  contract  is  sought 
to  be  enforced  it  ceases  to  be  unilateral,  for  that,  on  filing 
his  bill,  the  party  who  was  before  unbound  puts  himself 
under  all  the  obligations  of  the  contract ;  that  by  his  own 
act  in  filing  the  bill  he  makes  the  contract  mutual.  Cases 
may  be  found  which  support  that  view,  but  the  better  opinion 
seems  to  be  to  the  contrary.  The  rights  of  the  parties  at 
the  time  the  contract  is  made  ought  to  be  made  the  crucial 
test,  and  not  what  they  decide  to  do  afterwards.  Our  state 
is  in  a  position  to  decide  this  point  upon  principle,  there  be- 
ing, so  far  as  we  can  find,  no  decision  upon  it  in  our  reports. 
Fry  on  Spec.  Perf.,  (2d  Am.  ed.)  §  286 ;  Pomeroy  on  Spec. 
Perf.,  §163;  Laturenson  v.  Butler^  1  Sch.  &  Lef.,18;  Browr 
ley  V.  JefferieB^  2  Vera.,  415;  Benedict  v.  Lynch^  1  Johns. 
Ch.,  870;  Bodine  v.  Glading,  21  Penn.  St.,  50.  In  BuvcUl  v. 
Myers,  2  Md.  Ch.,  401,  the  court  says: — *'The  right  to  a 
specific  execution  of  a  contract,  so  far  as  the  question  of  mu- 
tuality is  concerned,  depends  upon  whether  the  agreement 
itself  is  obligatory  upon  both  parties,  so  that  upon  the  appli- 
cation pf  either  against  the  other  the  court  would  coerce  a 
specific  performance.  A  party,  not  bound  by  the  agreement 
itself,  has  no  right  to  call  upon  this  court  to  enforce  per- 
formance against  the  other  contracting  party,  by  expressing 
his  willingness  in  his  bill  to  perform  his  part  of  the  agree- 
ment. His  right  to  the  aid  of  the  court  does  not  depend 
upon  his  subsequent  offer  to  perform  the  contract  on  his  pait, 
but  upon  its  originally  obligatory  character." 

8.  The  difference  in  the  quantity  of  land  as  represented  by 
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the  plaintiff,  and  as  in  fact  contained  in  the  deeds,  makes  it 
inequitable  to  compel  specific  performance;  especially  in  the 
absence  of  any  offer  on  the  plaintiff's  part  to  make  such  dif- 
ference good,  and  of  any  decree  compelling  him  to  do  so.  By 
the  judgment  the  defendant  is  required  to  pay  to  the  utter- 
most farthing,  though  receiving  some  two  acres  less  of  land 
than  it  was  represented  to  him  he  would  receive — a  differ- 
ence of  several  hundred  dollars  against  him,  and  in  favor  of 
the  party  who  appeals  to  equity  for  aid.  A  misrepresenta- 
tion made  by  the  vendor  in  a  matter  of  substance,  affecting 
the  value  of  the  estate  sold,  is  a  good  defence  to  a  suit  for 
specific  performance,  although  the  vendor,  as  well  as  the 
vendee,  was  ignorant  of  its  untruth.  Fry  on  Spec.  Perf., 
§§  431,  482,  458 ;  Ainslie  v.  MedlycoU,  9  Ves.,  18,  21 ;  Wall 
v.  StvhhB,  1  Mad.,  80 ;  Harri%  v.  Kemble,  6  Bligh  N.  R.,  780; 
Cadman  v.  Horner^  18  Ves.,  10 ;  Olermont  v.  TasburffJi^  1  Jac. 
&  Walk.,  112;  Best  v.  Stowe,  2  Sandf.  Ch.,  298;  Oolea  v. 
Botonej  10  Paige,  526.  It  certainly  is  not  the  doctrine  of 
courts  of  equity  to  enforce  by  its  peculiar  mandate  every 
contract  in  all  cases,  even  where  specific  execution  is  found 
to  be  its  legal  intention  and  effect.  It  gives  or  withholds 
such  decree  according  to  its  discretion  in  view  of  the  cir- 
cumstances of  the  case,  and  the  plaintiff's  prayer  for  relief 
is  not  answered  where,  under  those  circumstances,  the  relief 
he  seeks  would  be  inequitable.  Olarke  v.  Rochester  ^c.  R.  R. 
Co.^  18  Barb.,  850 ;  Trustees  of  Columbia  College  v.  Thacher^ 
87  N.  York,  811,817 ;  Canterhwry  Aqaeduct  Co  v.  BnswortK^ 
22  Conn.,  608.  The  contract  must  be  fully  understood 
from  the  writing  itself  without  the  necessity  of  resorting  to 
parol  proof.  Pomeroy  on  Spec.  Perf.,  §  161 ;  Parkhurst  v. 
Van  CorUandt,  1  Johns.  Ch.,  278 ;  UUis  v.  DeadmarCs  Heirs^ 
1  Bibb,  466;  Reed^s  Heirs  v.  Homback,  4  J.  J.  Marsh.,  876; 
Parrish  v.  Koons^  1  Parsons's  Eq.  Cas.,  79;  Kendall  v. 
Almy,  2  Sumn.,  278;  Colson  v.  Thompson,  2  Wheat.,  886; 
Carr  v.  Duval,  14  Pet.,  77. 

G.  W.  Wheeler  and  ff.  J.  CurtiSi  for  the  appellee,  cited 
the  following  authorities. 
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1.  As  to  the  objection  that  the  plaintiff  had  adequate  rem- 
edy at  law.  Waterman  on  Specific  Performance,  §  15 ;  2 
Swift's  Dig.,  16;  Whitney  v.  New  Haven,  2i  Conn.,  624; 
Mun^an  v.  Munson,  80  id.,  425;  Quinn  v.  Roath,  87  id.,  16 ; 
Old  Colony  R,  R»  Co.  v.  JSvans,  6  Gray,  25;  Richmond 
V.  Gray,  3  Allen,  25 ;  Hayes  v.  Harmony  Grove  Co,,  108 
Mass.,  400 ;  Park  Comrs,  v.  Armstrong,  45  N.  "tork,  84 ; 
Jenkins  v.  Fahey,  73  id.,  355;  Bensel  v.  Gray,  80  id.,  517; 
Hopper  V.  Hopper,  16  N.  Jer.  Eq.,  147 ;  Richardson  v.  Green, 
23  id.,  636 ;  CathcaH  v.  Robinson,  5  Pet.,  64. 

2.  As  to  the  objection  that  the  contract  was  not  mutual. 
SneU's  Eq.,  455;  Fry  on  Spec.  Perf.,  (2d  Am.  ed.,)  §  297; 
Sage  v.  WUcox,  6  Conn.,  81 ;  Potter  v.  Tuttle,  22  id.,  513 ; 
Packard  v.  Richardson,  17  Mass.,  122 ;  Old  Colony  R.  R.  Co. 
V.  Evans,  6  Gray,  38 ;  Richardson  v.  Green,  23  N.  Jer.  Eq., 
636. 

3.  As  to  the  objection  that  the  contract  was  too  uncertain 
to  be  enforced,  because  it  could  not  be  understood  without 
resorting  to  parol  proof.  Poraeroy  on  Spec.  Perf.,  §§  159, 
161 ;  Waterman  on  Spec.  Perf.,  §  152  ;  Fry  on  Spec.  Perf., 
§  361 ;  Nichols  v.  Johnson,  10  Conn.,  192;  Annan  v.  Merritt, 

13  id.,  478:  Atwood  v.  Cohb,  16  Pick.,  227 ;  Hurley  v.  Brown, 
98  Mass.,  545 ;  Grace  v.  Dennison,  114  id.,  16 ;  Mead  v. 
Parker,  115  id.,  413;  Slater  v.  Smith,  117  id.,  96;  Fish  v. 
Hubbard,  21  Wend.,  662;  Robeson  v.  Hombaker,  3  N.  Jer. 
Eq.,  6  ;  Andrews  v.  Bell,  56  Penn.  St.,  343 ;  Smithes  Appeal, 
69  id.,  474;  Colerick  v.  Hooper,  3  Ind.,  316;  Torr  v.  Torr, 
20  id.,  118;  Matteson  v.  Scofield,  27  Wis.,  671;  5arry  v. 
Combe,  1  Pet.,  640 ;  Salmon  Falls  Manuf.  Co.  v.  Goddard, 

14  How.,  447. 

4.  As  to  the  objection  that  there  was  not  "about  fifteen 
acres  of  land."  Fry  on  Spec.  Perf.,  §§  437,  467 ;  Pomeroy 
on  Spec.  Perf.,  §352;  Winch  v.  Winchester,!  Ves.  &  B., 
875 ;  Western  R.  R.  Co.,  v.  Babcock,  6  Met.,  346 ;  Noble  v. 
Googins,  99  Mass.,  231,  235 ;  Faure  v.  MaHin,  7  N.  York, 
210 ;  Johnson  v.  Taher,  10  id.,  319;  Veeder  v.  Fonda,  3  Paige, 
94 ;  Morris  Canal  Co.  v.  Emmett,  9  id.,  168 ;  Janes  v.  Plater, 
2  Gill,  126 ;  Phipps  v.  Buckman,  30  Penn.  St.,  401 ;  J%  v. 

Vol.  LVin. — 2 
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Mai/o,  89  Cal.,  262 ;  Stebbins  v.  JEddy,  4  Mason,  414;  Brazv 
ley  V.  U.  States,  96  U.  S.  R.,  168. 

Bbaedslby,  J.  On  the  17th  day  of  August,  1887,  the 
defendants  entered  into  the  following  contract  with  the 
plaintiff: — 

"Stratford,  August  17th,  1887. 

"We  agree  to  purchase  of  P.  H.  Hodges  his  place  in 
Stratford,  Conn.,  containing  fifteen  acres,  more  or  less,  for 
the  sum  of  nine  thousand  five  hundred  dollars;  to  pay  six 
thousand  cash  an^  three  thousand  five  hundred  on  bond  and 
mortgage  for  one  year;  to  take  title  immediately,  and  pos- 
session on  the  first  of  January,  1888;  and  have  paid  him 
one  hundred  dollars  on  account. 

"Edwin  W.  Kowing, 
"Eliza  Rowing." 

No  writing  relating  to  the  contract  was  signed  by  the 
plaintiff.  The  court  below,  upon  the  petition  of  the  plaint- 
iff, decreed  that  the  defendants  should  specifically  perform 
the  contract,  from  which  decree  they  appeal  to  this  court. 

They  claim  that  under  the  statute  of  frauds  the  plaintiff 
was  not  bound  by  the  contract,  not  having  signed  any 
memorandum  of  it,  and  hence  that  it  should  not,  in  equity 
at  least,  be  enforced  against  them  ;  and  make  this  claim  the 
ground  of  one  of  their  reasons  of  appeal. 

The  statute  requires  only  that  the  written  agreement 
shall  be  "signed  by  the  party  to  be  charged  therewith." 
The  defendants  rely  upon  certain  cases  as  authority  for 
their  claim  and  among  others  upon  the  cases  of  Benedict  v. 
Lynch^  1  Johns.  Ch.,  870,  and  Lawrenson  v.  Butler,  1  Sch. 
&  Lef.,  18. 

Both  of  these  cases  are  in  accord  with  the  claim  of  the 
defendants;  but  the  former  case  is  opposed  to  the  numerous 
decisions  in  the  state  of  New  York  on  the  same  subject,  and 
the  latter  case  to  nearly  all  the  English  decisions. 

In  the  case  of  Clason  v.  Bailey,  14  Johns.,  484,  Chancellor 
Kent,  after  reviewing  the  New  York  decisions,  says  that 
"  it  is  sufficient  if  the  agreement  is  signed  by  the  party  to 
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be  charged.''  In  the  same  opinion  he  reviews  the  English 
decisions  up  to  that  time,  and  adds : — "  There  is  nothing  to 
disturb  this  strong  and  united  current  of  authority  but  the 
observation  of  I^rd  Rbdesdalb  in  Lawrenson  v.  Butler^ 
1  Sch.  &  Lef.,  18,  who  thought  that  the  contract  ought  to 
be  mutual,  and  that  if  one  party  could  not  enforce  it  the 
other  ought  not.'* 

The  authority  of  Lawrenson  v.  Bvtler  seems  not  to  have 
been  recognized  in  England.  The  more  recent  decisions  in 
that  country  are  referred  to  in  Benjamin  on  Sales,  vol.  1, 
sees.  254,  255. 

There  is  still  some  conflict  in  the  decisions  in  this  coun- 
try, but  the  weight  of  authority  is  that  the  statute  of  frauds 
is  satisfied  by  the  signature  to  the  contract  of  the  party 
sought  to  be  charged  only,  whether  the  suit  to  enforce  it  be 
.  at  law  or  in  equity,  and  whether  it  relates  to  the  sale  of 
real  or  personal  estate.  Clason  v.  Bailey^  14  Johns.,  184 ; 
McOrea  Y.  Purmont^  16  Wend.,  460;  BichardsonY.  Green^ 
23  N.  Jer.  Eq.,  586 ;  Old  Colony  R.  R.  Co.  v.  Evans,  6  Gray, 
33  ;  StUherlcmd  v.  Briggs,  1  Hare,  34. 

We  think  that  there  is  not  sufficient  ground  for  this  rea- 
son of  appeal. 

Another  reason  of  appeal  is — "  that  the  specific  execution 
of  the  contract  should  not  have  been  decreed  because  it  is 
too  uncertain  to  be  enforced,  inasmuch  as  it  could  not  be 
understood  from  the  writing  itself  without  the  necessity  of 
resorting  to  parol  proof." 

No  objection  seems  to  have  been  made  to  the  contract 
when  it  was  offered  in  evidence  and  therefore  the  objection 
now  made,  that  it  is  void  upon  its  face,  comes  too  late  to  be 
entitled  to  consideration.  But  the  claim  if  seasonably  made 
would  have  been  unfounded. 

The  defendants  do  not  specify  in  their  reasons  of  appeal, 
or  in  their  brief,  the  particulars  in  which  they  claim  that  the 
contract  is  deficient  in  certainty.  We  suppose  their  claim  to 
be  that  the  statement  of  the  location  of  the  land  is  too  indefi- 
nite to  satisfy  the  requirement  of  the  statute  of  frauds.  If 
the  only  description  of  the  land  had  been  ^^  fifteen  acres. 
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more  or  less,  in  the  town  of  Stratford,"  there  would  have 
been  force  in  this  claim,  though  according  to  the  decisions 
of  courts  of  high  authority  such  a  description  might  have 
been  applied  to  the  land  intended  by  it  by  extrinsic  evi- 
dence. 

In  the  case  of  Hurley  y,  Brown^  98  Mass.,  545,  the  only  de- 
scription in  the  contract  of  the  property  agreed  to  be  con- 
veyed was  "  a  house  and  lot  on  Amity  Street."  The  court 
admitted  evidence  that  there  was  only  one  house  and  lot  on 
Amity  Street  which  the  defendant  had  a  right  to  convey, 
and  that  the  parties  had  been  in  treaty  for  the  purchase  and 
sale  of  it,  and  that  the  subject  matter  of  the  contract  might 
be  thus  identified.  See  also  Mead  v.  Parker^  115  Mass.,  413 ; 
JRobeson  v.  Homhdker^  8  N.  Jer.  Eq.,  60. 

In  the  present  case  the  court  finds  that  the  plaintiff 
owned  no  other  real  estate  in  Stratford,  and  that  the  same 
was  occupied  by  him  as  a  homestead  and  residence.  But 
we  think  that  the  description  of  the  land  in  this  contract  is 
so  definite  as  not  to  require  a  resort  to  extrinsic  evidence  to 
identify  it,  other  than  such  as  is  always  necessary  to  apply 
a  description  of  real  estate  to  the  premises  described. 

The  language  of  the  contract  is—*''  We  agree  to  purchase 
of  P.  H.  Hodges  his  place  at  Stratford,  containing  ^fifteen 
acres,  more  or  less."  The  import  of  the  word  "  place  "  in 
this  connection  is  reasonably  CQrtain.  Its  popular  and  cor- 
rect meaning,  as  thus  used,  is  the  place  where  one  resides — 
his  homestead.     Webster's  Diet., — in  verbum. 

The  court  finds  that  the  plaintiff  told  the  defendants, 
before  they  signed  the  contract,  that  the  place  contained 
about  fifteen  acres,  and  that  this  statement  was  made  in 
good  faith.  The  defendants  assign  as  a  reason  of  appeal 
that  "there  was  not  about  fifteen  acres  of  land." 

It  is  enough  to  say  that  the  court  does  not  find  that  there 
were  not  fifteen  acres  in  the  place,  but  evidently  declined  to 
make  such  a  finding. 

The  defendants  introduced  the  recitals  in  two  deeds  as 
evidence  of  the  quantity  of  land  in  the  place.  One  was  the 
deed  to  the  plaintiff  of  the  land,  in  which  was  added  to  the 
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description  of  the  quantity  of  land  the  words  "  more  or  less," 
and  the  other  was  a  conveyance  of  a  small  strip  of  the  land 
to  a  railroad  company,  specifying  the  quantity  conveyed. 
Except  for  the  words  "  more  or  less "  in  the  deed  to  the 
plaintiff  it  would  have  appeared  that  there  was  a  fraction  of 
an  acre  less  than  fifteen  acres  in  the  piece. 

The  court,  refemng  to  this  evidence,  says — "  There  was 
no  evidence  as  to  the  exact  quantity  of  land  except  the 
recital  in  said  deeds."  It  properly  regarded  those  recitals 
as  inconclusive  evidence. 

The  remaining  reason  of  appeal  is  that  the  plaintiff  had 
adequate  remedy  at  law.  The  defendants  claim  that  the 
equitable  jurisdiction  of  the  courts  in  this  state  was  restricted 
by  the  provision  in  the  old  statute  last  found  in  the  revision 
of  1875,  p.  413,  sec  6,  that  "  courts  of  equity  shall  take  cogniz- 
ance only  of  matters  in  which  relief  cannot  be  had  in  the  or- 
dinary course  of  law ;"  and  that  that  provision  is  still  in  force. 

It  is  unnecessary  to  inquire  whether  that  provision  has 
not,  as  the  plaintiff  claims,  been  since  repealed  by  the  prac- 
tice act  passed  in  1879,  because,  in  our  view,  it  did  not  have 
the  restrictive  effect  claimed  for  it.  A  similar  claim  was  made 
by  the  defendant  in  the  case  of  Munson  v.  Munson^  30  Conn., 
425,  and  the  court  say  the  provision  referred  to  "  is  simply 
an  aflfirmance  of  a  well-settled  rule  of  equity."  The  rule  of 
equity  is  thus  stated  by  Judge  Swift  : — "  It  is  a  leading 
principle  that  equity  will  not  interpose  where  there  is  an 
adequate  remedy  at  law.  It  is  not  sufficient  that  there  is  a 
remedy,  but  it  must  be  as  complete  and  beneficial  as  the 
relief  in  equity."     2  Swift's  Dig.,  chap.  1,  sec.  1. 

In  the  action  at  law  for  the  breach  of  the  contract  the 
plaintiff  could  only  recover  the  excess  if  any  of  the  sum 
agreed  to  be  paid  for  the  land  above  its  market  value  when 
the  contract  was  to  be  performed.  Such  a  remedy  is  mani- 
festly inadequate,  and  couits  of  equity  therefore  hold,  as  a 
general  rule,  that  when  a  contract  for  the  sale  of  real  estate 
has  been  fairly  entered  into,  the  party  contracting  to  sell,  as 
well  as  the  party  contracting  to  buy,  is  entitled  to  have  it 
specifically  performed. 
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The  cases  on  this  question  are  all  one  way.  It  is  true 
courts  of  equity  have,  in  the  exercise  of  their  discretion, 
refused  to  apply  the  rule  in  certain  cases  where  it  would  be 
productive  of  hardship  or  inconvenience.  The  court  did  so 
in  the  case  of  Whitney  v.  City  of  New  Haven^  23  Conn., 
624.  In  that  case  the  city  had  contracted  to  purchase  from 
the  plaintiff  land  and  water  rights  for  the  purpose 
of  providing  a  water  supply,  and  afterwards  voted  to 
abandon  the  project  contemplated  by  the  purchase.  The 
court  dismissed  the  bill  for  a  specific  performance,  but 
remark  as  follows  in  their  opinion: — *'As  a  general  rule, 
where  a  purchaser  of  real  estate  can  come  into  a  court  of 
equity  to  obtain  a  deed  of  it,  the  vendor  can  come  there  to 
get  his  money  which  was  agreed  to  be  paid ;  but  the  rule  is 
not  universally  true,  and  should  not  be  applied,  we  think, 
where  it  wiU  do  unnecessary  mischief  to  one  of  the  parties." 

In  the  present  case  the  contract  appears  to  have  been 
fairly  made,  and  is  subject  to  the  general  rule  of  equity. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


Samuel  E.  Mbrvtin,  Trustee,  m.  Sabah  E.  Austin. 

58      23| 

^0  ^1        ^^^  Haven  Co.,  June  T.,  1889.    Andrews,  C.  J.,  CABPEirrBB,  Pabdbb, 
' LooMiB  and  Beasdslet,  Js. 


A  signed  the  note  of  JB  as  his  snrety.  The  note  fell  dae  and  was  protested 
for  non-payment.  Soon  after  B  was  carried  into  insolvency  by  his 
creditors  and  afterwards  A  was  compeHed  to  pay  the  note.  In  a  suit 
againit  A  by  B^%  trustee  in  Insolvency  upon  an  account  of  B^  it  was 
held  that  A  had  a  right  to  set  off  the  amount  of  the  note  against  the 
claim. 

When  the  note  fell  due  and  was  not  paid,  A,  being  the  sole  solvent  debtor 
upon  it,  was  at  once  entitled  to  a  credit  by  B  of  the  amount  upon  hit 
claim. 

And  it  made  no  difference  that  the  note  was  not  paid  until  after  JB  had 
been  carried  into  insolvency. 
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Nor  that  ^  up  to  the  time  that  B  was  adjudicated  an  insolvent,  had  sup- 
posed him  to  be  solvent. 

A  trustee  in  insolvency,  while  he  has  a  right  in  behalf  of  creditors  to  set 
aside  preferences  and  fraudulent  conveyances,  yet,  as  a  general  rule, 
takes  the  estate  subject  to  such  burdens  as  the  debtor  has  put  upon  it 
and  to  such  equities  as  would  have  been  good  against  him. 

[Argued  June  12th— decided  September  13th,  1889.] 

Action  for  gooda  sold  to  the  defendant  and  for  money 
paid  for  or  advanced  to  her,  by  one  Gilbert,  who  had  since 
become  an  insolvent  debtor  and  of  whose  estate  in  insol- 
vency the  plaintiff  was  trustee;  brought  to  the  Superior 
court  in  New  Haven  County.  The  defendant  pleaded  a 
set-off  against  the  whole  claim.  The  following  statement  of 
the  facts  was  agreed  upon  by  the  parties. 

Elijah  Gilbert,  of  New  Haven,  was,  on  the  10th  day  of 
December,  1888,  adjudicated  an  insolvent  debtor  by  the 
court  of  probate  for  the  district  of  New  Haven,  and  on  the 
13th  day  of  December  the  plaintiff  was  appointed  and  qual- 
ified as  trustee  of  his  insolvent  estate. 

Gilbert  is  uncle  to  the  defendant,  and  has  been  for  many 
years  a  merchant  in  the  city  of  New  Haven,  and  uncle 
and  niece  have  been  for  many  years  members  of  the  same 
family. 

The  defendant  is  unacquainted  with  business  matters, 
and  inherited  from  her  father  all  the  property  that  she  has, 
in  value  about  $80,000.  Her  father  died  about  1883,  and 
for  many  years  before  his  death  was  in  partnership  with 
Gilbert.  After  his  death  Gilbert  settled  his  estate  and 
arranged  the  partnership  affairs,  and  has,  since  the  death  of 
her  father,  had  entire  charge  and  management  of  the  defen- 
dant's property.  She  wholly  relied  upon  him,  and  was 
accustomed  to  respect  his  wishes  and  to  do  what  he  request- 
ed in  respect  to  all  business  matters. 

The  defendant's  property  consisted  almost  wholly  of  real 
estate,  and  Gilbert  collected  the  rents  and  looked  after  the 
property.  A  large  part  of  her  property  consisted  of  an 
undivided  one-half  interest  in  the  land,  with  the  store  and 
buildings  thereon,  on  the  corner  of  Elm  and  Church  street 
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in  the  city  of  New  Haven.  The  other  one-half  interest  was 
owned  by  Gilbert. 

Since  her  father's  death  the  defendant  has  kept  house  in 
the,  homestead,  and  her  uncle  has  boarded  with  her  in  the 
same  manner  that  he  did  with  her  father  before  his  death. 

The  claim  of  the  plaintiff  against  the  defendant  consists, 
first,  of  certain  sums  of  money,  either  paid  out  by  Gilbert 
for  the  defendant,  or  by  him  furnished  her  from  time  to 
time,  in  the  years  1887  and  1888  at  her  request,  amounting 
to  $3,423.88 ;  and  secondly,  of  an  account  on  book  for  gro- 
ceries furnished  her  by  her  uncle,  amounting  to  $1,196.30 ; 
and  thirdly,  a  small  amount  arising  out  of  a  rent  and  ex- 
pense account  on  some  real  estate,  amounting  to  $13.89; 
making  in  all  the  sum  of  $4,633,02. 

The  defendant  admits  the  correctness  of  the  whole  ac- 
count of  Gilbert  against  her,  but  claims  that  there  is  no 
liability  on  her  part  to  the  plaintiff  as  trustee,  under  the 
facts  stated. 

Since  the  first  day  of  January,  1885,  at  which  time  the  de- 
fendant's father's  estate  was  settled,  to  the  time  of  Gilbert's 
insolvency,  he  occupied  exclusively  the  store  and  appur- 
tenances on  the  corner  of  Church  and  Elm  streets,  one 
undivided  half  of  which  belonged  to  the  defendant.  Such 
occupancy  by  Gilbert  was  the  continuance  of  the  business 
formerly  carried  on  at  the  same  place  by  her  father  and 
Gilbert,  and  was  with  the  consent  of  the  defendant  and 
un^er  an  agreement  between  her  and  Gilbert  that  he  should 
pay  her  a  fair  rental  therefor,  amounting  to  $125  for  each 
three  months. 

The  trustee  occupied  the  same  premises  from  the  10th 
day  of  December,  1888,  to  January  1st,  1889,  and  it  is 
agreed  that  the  defendant  has  a  just  and  valid  claim  against 
her  uncle  and  the  plaintiffas  such  trustee  on  this  account  for 
the  sum  of  $2,000,  Unless  the  same  has  been  paid  by  the 
money  paid  and  furnished,  as  hereinbefore  stated,  as  the 
foundation  of  the  plaintiff's  claim  against  the  defendant. 

Sometime  in  May,  1888,  Gilbert  was  indebted  to  the  City 
Bank  in  the  sum  of  $10,000,  evidenced  by  two  promissory 


Digiti 


zed  by  Google 


SEPTEMBER,  1889.  25 

Merwiu  v.  Austin. 

notes,  each  for  the  sum  of  $5,000,  which  notes  the  defendant 
had,  at  his  request,  signed  as  surety,  and  the  City  Bank  had 
discounted  the  notes  for  Gilbert  upon  the  credit  of  the  de- 
fendant's name,  as  well  as  upon  his  credit,  and  the  proceeds 
of  the  discount  were  received  by  Gilbert  and  used  in  his 
business. 

One  of  these  notes  fell  due  October  22d,  1888,  and  was 
renewed  by  a  similar  note  in  all  respects,  and  for  the  sum 
of  $5,000,  and  was  also  signed  by  the  defendant  for  the 
accommodation  of  Gilbert,  and  was  in  like  manner  dis- 
counted by  the  bank.  The  other  note  became  overdue  and 
unpaid  on  the  13th  day  of  November,  1888,  and  remained 
so  overdue  and  unpaid  until  the  defendant  was  obliged  to 
pay  it  on  the  22d  day  of  January,  1889.  On  the  18th  day 
of  November,  when  this  note  so  became  overdue  and  un- 
paid, the  City  Bank  notified  the  defendant  of  the  fact  and 
that  the  bank  should  look  to  her  for  payment.  On  the 
22d  day  of  January,  1889,  upon  the  demand  of  the  bank, 
the  defendant  was  compelled  to  pay  and  did  pay  the  sum 
of  $8,850.20  on  account  of  the  notes,  and  now  holds  the 
notes  as  her  property.  The  difference  between  the  face  of 
the  notes  and  the  amount  paid  by  the  defendant  consists  oi 
a  balance  of  deposit  account,  which,  at  the  time  of  his 
failure,  Gilbert  had  with  the  City  Bank,  and  which  was 
by  the  bank  applied  in  part  payment  of  said  indebtness  of 
$10,000. 

On  the  2d  day  of  July,  1888,  Gilbert  borrowed  of  a  third 
person  the  sum  of  $3,000  upon  the  joint  and  several  note  of 
himself  and  the  defendant.  The  defendant,  at  the  request 
and  for  the  accommodation  of  Gilbert,  signed  the  note  as 
surety.  And  on  the  25th  day  of  July,  1888,  Gilbert  bor- 
rowed $3,000  of  F.  L.  Dibble,  upon  the  joint  and  several 
note  of  himself  and  the  defendant,  payable  on  demand,  and 
she  signed  this  note  as  surety,  at  the  request  and  for  the 
accommodation  of  Gilbert.  All  the  money  went  into  the 
business  of  Gilbert,  and  afterwards,  and  before  Gilbert  was 
adjudicated  insolvent,  the  defendant  was  obliged  to  give, 
and  did  give,  a  mortgage  upon  her  real  estate,  in  value 
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greater  than  the  notes,  to  secure  the  notes,  to  the  City 
Bank  and  to  Dibble.  The  mortgages  were  given  upon  the 
request  of  Gilbert. 

The  defendant,  at  the  request  of  the  holder  of  the  notes, 
and  with  the  acquiescence  of  Gilbert  and  this  plaintiff,  paid 
on  the  20th  day  of  February,  1889,  the  note  to  F.  L.  Dibble, 
paying  therefor  $3,096.75 ;  and  on  the  12th  day  of  March, 
1889,  paid  the  other  note,  paying  therefor  $3,110,  and  now 
holds  the  notes  as  her  property. 

All  of  the  sums  so  paid  by  the  defendant  are  held  as  claims 
against  Gilbert  and  his  insolvent  estate,  after  deducting  the 
amount  of  the  plaintiffs  claim  in  this  case. 

With  the  exception  of  the  note  for  $5,000,  which  became 
overdue  and  unpaid  on  the  18th  day  of  November,  1888,  and 
the  note  to  F.  L.  Dibble,  which  was  payable  on  demand,  none 
of  the  notes  herein  referred  to  have  as  yet  become  due  by 
theii'  terms,  but  they  are  due  and  payable  within  a  short  time. 

Gilbert,  for  more  than  a  year  before  his  adjudication  as 
an  insolvent  debtor,  was  in  fact  insolvent,  though  he  be- 
lieved that  he  was  solvent,  and  the  defendant  at  all  times 
prior  to  the  adjudication  believed  that  her  uncle  was  per* 
fectly  solvent.  His  estate  is  hopelessly  insolvent,  and  only 
a  very  small  dividend  can  be  expected. 

The  defendant  claims  that  to  the  amount  otsaid  $2,000,  for 
the  use  and  occupation  of  her  real  estate,  the  sums  so  receiv- 
ed by  her  from  Gilbert  are  to  be  applied  in  payment  of  said 
$2,000,  and  if  not  so  applied,  that  then  her  claim  should  be 
set  off  against  the  claim  of  the  plaintiff ;  and  as  to  the  bal- 
ance, she  claims  that  so  much  of  her  claim,  and  such  amount 
of  the  sums  that  she  has  been  compelled  to  pay,  as  equals 
the  claim  of  the  plaintiff,  should  be  set  off  against  the  same. 

The  court  (Fenn^  J*.,)  pro  forma  overruled  the  claim  of 
the  defendant  to  any  set-off  beyond  the  $2,000  due  her  for 
rent,  which  amount  was  allowed  as  a  set-off;  and  rendered 
judgment  that  the  plaintiff  recover  the  sum  of  $2,683,028. 
The  defendant  appealed. 

H.  Stoddard  and  J".  W.  Bristol^  for  the  appellant. 
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1.  The  payment  of  $8,850  made  by  the  defendant  as  sure- 
ty for  Gilbert  is  properly  a  technical  set-oflf  at  law  under  our 
statutes  against  his  claim  on  her.  Gen.  Statutes,  §§  876, 
877 ;  Norwich  Printing  Co.  v.  Kloppenherg^  60  Conn.,  295. 
The  rule  that  the  debt  to  be  set  o£f  must  be  due  at  the  com- 
mencement of  the  action,  is  a  rule  only  of  the  legal  tribunals 
and  does  not  apply  in  equity.  Henry  v.  Butler^  82  Conn., 
140.  And  especially  it  does  not  apply  to  a  payment  by  a 
surety  to  a  creditor  made  after  action  brought,  when  the 
surety's  liability  is  fixed  before  the  action  was  brought. 
Colebrook  on  Collateral  Securities,  §  226 ;  Beaver  v.  Beaver^ 
23  Penn.  St.,  167 ;  Thompson  v.  McClelland,  29  id.,  475 ;  Farm- 
era  ^  Mech,  BanJc^%  Appeal,  48  id.,  57 ;  Brittain  v.  Quiet, 
1  Jones  Eq.,  328 ;  Mattingly  v.  Sutton,  19  W.  Va.,  19. 

21  This  right  of  set-off  is  not  lost  by  the  defendant  be- 
cause the  suit  is  brought  by  the  plaintiff  as  trustee  in  in- 
solvency. Gen.  Stat.,  §  1017.  This  statute  was  passed  to 
settle  the  question  of  such  a  right  against  a  trustee  in  insol- 
vency after  the  doubt  expressed  in  Fitch  v.  Gates,  39  Conn., 
366.  It  is  well  settled  that  the  trustee  takes  the  estate  sub- 
ject to  all  equitable  claims  which  exist  against  it.  2  Pom- 
eroy's  Eq.,  §§  721,  724,  749 ;  Palmer  v.  Thayer,  28  Conn., 
287;  Gaylor  v.  Harding,  87  id.,  508;  Boston  Stereotype 
Foundry  Co.  v.  Mortimer,  7  Pick.,  168 ;  Marrett  v.  Equitable 
Insurance  Co.,  64  Maine,  637 ;  Donnell  v.  Portland  ^  Og- 
denshurg  R.  R.  Co.,  76  id.,  83;  Farmers^  ^  Merchants^ 
Bank  v.  Franklin  Bank,  31  Md.,  404 ;  Boston  ^  Maine  R.  R. 
Co.  V.  Oliver,  32  N.  Hamp.,  172 ;  Strong  v.  Mitchell,  19 
Verm.,  644 ;  Drake  on  Attach.,  §  685.  Where  it  is  sought 
to  charge  a  trustee  in  respect  to  specific  property  in  his 
hands,  and  not  in  respect  to  a  debt,  the  question  is  an 
entirely  different  one.  Drake  on  Attach.,  §  690 ;  Allen  v. 
Hall,  2  Met.,  263;  Mitchell  v.  Shelton,  35  Conn.,  1.  The 
rule  of  natural  equity  governs  the  matter.  2  Story  Eq. 
Jur.,  §  1433 ;  Spurr  v.  Snyder,  35  Conn.,  172 ;  Clarke  v. 
Hawkins,  6  R.  Isl.,  219;  McDonald  v.  Webster,  2  Mass., 
498;   Van   Wagons  v.  Patterson  Q-as  Light  Co.,  3  Zabr., 
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288 ;  Lindsay  v.  Jackson^  2  Paige,  681 ;  PeterB  v.  Soame^ 
2  Vern.,  428,  note. 

8.  The  insolvency  of  the  original  creditor  creates  a  case 
where  such  a  set-off  in  favor  of  a  surety  should  be  allowed, 
if  it  otherwise  would  not  have  been.  Colebrook  on  Col. 
Securities,  §  226 ;  Brandt  on  Suretyship,  §  196 ;  Waterman 
on  Set-off,  §§  895,  396;  1  Story  Eq.  Jur.,  §  886;  Pond  v. 
Smith,  4  Conn.,  297;  Greene  v.  Darling^  6  Mason,  201; 
Smith  V.  Felton,  43  N.  York,  419;  Coffin  v.  McLean,  80  id., 
660 ;  Danville  ^c.  JR.  JR.  Go.  v.  Field,  86  III.,  270 ;  McKnight 
V.  Bradley,  10  Rich.  Eq.,  667 ;  Morrow's  Assignee  v.  Bright, 
20  Mo.,  298 ;  Brewer  v.  Norcross,  17  N.  Jer.  Eq.,  219 ;  Ray- 
mond  V.  Qreen,  12  Nebr.,  216 ;  Mattingly  v.  Sutton,  19  W. 
Va.,  19 ;  Tuscumbia  ^c.  B.  B.  Co.  v.  Bhodes,  8  Ala.,  206 ; 
White  V.  Wiggins,  82  id.,  424 ;  Wood  v.  Steele,  66  id.,  436 ; 
Barney  v.  drover,  28  Verm.,  891. 

4.  As  the  defendant  is  a  surety,  she  has  a  right  to  compel 
the  principal  to  exonerate  her  and  appropriate  any  amount 
due  him  from  her  in  payment  of  the  debt.  Colebrook  on 
Col.  Securities,  §  226 ;  1  Story  Eq.  Jur.,  §  327  ;  2  id.,  §§  730, 
849;  Brandt  on  Suretyship,  §192;  3  Pomeroy  Eq.,  §  1417, 
note  ;  Tyson  v.  Cox,  1  Turn.  &  Russ.,  376 ;  King  v.  Baldwin, 
2  Johns.  Ch.,  564;  Mayes  v.  Ward,  4  id.,  123;  Bishop  v. 
Bay,  13  Verm.,  88 ;  Ardesco  Oil  Co.  v.  Nor.  Am.  Oil  ^  Min- 
ing Co.,  66  Penn.  St.,  381 ;  Martin  v.  Beid,  11  So.  Car.,  693 ; 
Woodbridge  v.  Norris,  L.  R.,  6  Eq.,  410.  Upon  her  becom- 
ing surety  an  implied  contract  of  indemnity  arose.  Brandt 
on  Suretyship,  §  177 ;  Ward  v.  Henry,  6  Conn.,  696 ;  Ely  v. 
Stannard,  46  id.,  124;  Bice  v.  Southgate,  16  Gray,  142; 
Barney  v.  Qrover,  28  Verm.,  391. 

J.  W.  Ailing,  for  the  appellee. 

On  the  10th  of  December,  1888,  Mr.  Gilbert  was  adjudi- 
cated an  insolvent.  Up  to  that  time  the  defendant  believed 
him  solvent,  as  he  had  believed  himself  to  be  until  shortly 
before.  At  the  time  of  his  going  into  insolvency  he  had  a 
claim  against  her  for  groceries  sold  her  and  for  advances  of 
money  to  the  amount  of  $4,633.     The  court  below  allowed 
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her  a  set-off  against  the  claim  of  $2,000  due  her  from  him 
for  rent,  leaving  a  balance  of  $2,638  due  him.  Against  this 
the  defendant  claimed  the  right  to  set  off  a  larger  sum  for 
which  she  was  holden  upon  notes  indorsed  or  signed  by  her 
as  his  surety.  These  notes  had  not  been  paid  at  the  time 
Gilbert  was  carried  into  insolvency,  biit  have  since  been 
paid  by  her.  The  court  below  disallowed  her  claim  of  set-off 
for  the  money  thus  paid  against  the  claim  of  the  trustee  on 
the  $2,633.  The  question  now  is,  whether  the  court  erred, 
aod  she  has  a  right  to  such  set-off. 

1.  The  intent  of  our  insolvent  laws  is  to  establish  equality 
among  all  creditors.  The  appropriation  of  this  asset  by  the 
defendant  towards  the  discharge  of  her  obligations  to  third 
pei-sons  as  surety  for  Gilbert  offends  its  spirit  of  equality. 
If  she  succeeds,  she  becomes  preferred  to  the  extent  of 
$2,633.  If  she  had  not  been  surety  on  these  notes,  clearly 
she  could  not  have  bought  them  after  the  insolvency,  and 
applied  this  asset  in  full  towards  their  payment.  The  ques- 
tion therefore  is,  whether  the  fact  of  her  suretyship,  and 
subsequent  payment  by  reason  thereof,  confers  upon  her  the 
right  to  appropriate  the  asset  for  her  own  use.  In  order  to 
succeed  she  must  show,  not  a  mere  sentimental  equity,  but 
a  right,  legal  or  equitable,  and  she  is  necessarily  shut  up  to 
a  claim  of  a  right  arising  by  implication  or  inference  of  law. 
Munger  v.  Albany  City  Banky  85  N.  York,  680.  Suppose 
that  on  the  6th  of  December,  1888,  Gilbert,  then  believed 
by  all  parties  to  be  solvent,  had  sold  this  asset  for  a  valua- 
ble consideration,  could  there  be  any  equity  in  the  claim  of 
Miss  Austin  to  appropriate  it  to  her  use,  arising  out  of  the 
subsequent  discovery  of  Mr.  Gilbert's  insolvency?  But 
on  that  day  by  operation  of  law  all  Gilbert's  property  was 
vested  in  a  trustee  for  the  equal  benefit  of  all  his  creditoi-s. 
It  seems  very  clear  that  the  law  raises  no  implication  by 
which  any  creditor  can  obtain  a  privilege.  If  there  is  no 
privilege  by  express  contract  there  can  be  none  by  impli- 
cation. 

2.  But  it  is  said  that  if  the  law  had  not  taken  possession 
of  Gilbert's  property  for  the  benefit  of  his  creditoi*s^  and  if 
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he  as  a  hopeless  insolvent  had  sought  to  collect  this  asset 
from  the  defendant  before  she  had  acquired,  by  pa3'ment  of 
the  suretyship  obligation,  a  valid  set-off,  an  injunction  would 
have  been  granted  to  restrain  the  proeecution  of  the  suit ; 
and  it  is  asked  how  she  has  lost  the  benefit  of  such  a  posi- 
tion? But  we  are  not  considering  what  her  rights  might  be 
solely  as  between  herself  and  Gilbert  as  an  insolvent,  but 
what  her  relations  to  his  creditors  were  on  December  6th, 
1888 ;  she  then  being  a  debtor  to  Gilbert,  with  the  prob- 
ability that,  at  some  future  time,  she  would  also  be  his  cred- 
itor. It  is  not  always  true  that  the  creditors  have  no  great- 
er rights  of  property  than  the  insolvent.  It  may  be  said 
generally  that  whenever  the  purposes  of  the  insolvent  law 
require  it,  the  creditors,  acting  by  the  trustee,  do  have  greater 
rights  than  the  insolvent  would  have  had.  As  against  third 
persons  the  creditors  may  claim,  as  the  property  of  the 
debtor,  that  which  he  could  not  claim.  They  may  set  aside 
preferences,  and  recover  property  conveyed  in  fraud  of  their 
rights;  neither  of  which  could  the  insolvent  do.  Now, 
whatever  right  the  defendant  might  have  against  Gilbert  as 
an  insolvent  plaintiff,  to  restrain  him  from  collecting  this 
asset,  would  be  an  equity  purely  as  between  herself  and 
him ;  not  only  so,  but  purely  between  herself  and  Gilbert 
as  an  insolvent ;  that  is  to  say,  it  would  be  only  his  insol- 
vency which,  solely  as  between  him  and  herself,  would  cre- 
ate the  equity  in  her  favor,  upon  which  he  might  be  en- 
joined personally  from  doing  an  act  which  would  be  unjust 
to  her  only  because  he  was  an  insolvent.  But  when  his  in- 
solvency has  transferred  his  property  to  his  creditors,  in 
pui*suance  of  a  law  whose  policy  it  is  to  treat  all  creditors 
with  equality,  how  can  it  be  said  that  it  is  unfair  or  unjust 
that  the  creditors  should  collect  this  asset,  so  that  she,  as 
well  as  they,  shall  be  treated  with  entire  equality  ?  And 
what  equity  would  she  have  to  enjoin  the  trustee  from  en- 
forcing the  right  of  propei-ty  vested  in  him  on  December 
6th,  1888?    Spaulding  v.  Backus,  122  Mass.,  553. 

8.  But  it  is  said  that  if  our  argument  is  correct  a  debtor 
to  an  insolvent  estate  could  not  set  off  against  the  debt  a 
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direct  claim  in  his  favor,  if  it  was  not  due  at  the  time  the 
creditor's  title  took  effect  in  the  trustee.  We  may  concede 
that,  with  reference  to  set-off,  all  counter  claims  in  favor  of 
the  debtor  to  the  insolvent  estate  which  are  directly  and  ab- 
solutely due,  though  not  payable,  should  by  reason  of  the  in- 
solvency be  regarded  as  payable  as  of  the  time  when  the 
creditors'  title  accrued  in  their  trustee,  and  that  such  debtor 
should  be  regarded  as  indebted  only  to  the  amount  of  the 
balance  due  after  deducting  such  counter-claims.  But  when 
it  is  attempted  to  make  a  rule  that  counter-claims  may  be 
allowed  which  are  not  in  existence  when  the  title  of  the 
creditors  arises,  but  which  thereafter  may  come  into  exist- 
ence, simply  because  such  counter-claims  arise  out  of  trans- 
actions ante-dating  the  insolvency,  such  a  rule  becomes  im- 
possible of  general  application.  If  the  rule  be  adopted  that 
the  debtor  to  the  insolvent  estate  may  set  up  counter-claims 
only  contingently  in  existence  when  the  title  of  the  trustee 
arose,  where  is  the  limit  of  such  rule  ?  Upon  what  princi- 
ple can  the  time  when  such  counter-claims  shall  be  perfected 
be  settled?  Can  it  be  determined  by  the  greater  or  less 
certainty  that  such  counter-claims  will  be  perfected  ?  The 
trustee  is  but  an  officer  of  the  law.  He  can  waive  nothing 
by  delay  in  bringing  the  suit.  The  defendant  acquires  no 
rights  by  reason  of  such  delay.  Rhodes  v.  Seymour^  36 
Ck)nn.,  1.  In  all  cases  the  trustee  should  recover  according 
to  his  title  when  it  accrued.  Nothing  should  be  a  defense  to 
that  title  which  was  not  such  a  defense  when  the  law  created 
it.  In  Finch  v.  IveB^  28  Conn.,  115,  and  in  Henry  v.  Butler^  32 
id.,  140,  it  was  decided,  and  such  is  the  law  to-day,  that  a  set- 
off is  not  allowable  which  is  not  due  at  the  time  of  the  com- 
mencement of  the  suit.  The  statute  does  not  confer  any 
greater  right  of  set-off  against  the  assignee  of  a  claim  than 
would  have  existed  against  the  assignor.  Gen.  Statutes, 
§  1017.  The  settlement  of  the  estate  of  an  insolvent  debtor 
is  a  statutory  proceeding,  the  object  of  which  is  to  divide 
equally  and  speedily  his  assets  among  his  creditors,  and  the 
indefinite  extension  of  the  rule  of  set-off  would  offend  the 
spirit  of  the  insolvent  law  both  as  to  equality  and  as  to  an 
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early  settlement  of  the  estate.  First  Nat.  Bank  v.  Hartford 
Life  ^  Annuity  Co,^  46  Conn.,  22;  NowelVs  AppecA  from 
Comr%.y  51  id.,  107 ;  Toilers  Appeal  from  Comrs.^  64  id.,  621. 
4.  We  think  the  decided  cases  sustain  our  position.  Dem- 
man  v.  BoyUton  Barik^  6  Gush.,  194 ;  Aldrich  v.  CampheU^  4 
Gray,  284 ;  Jones  v.  Wolcott^  16  id.,  641 ;  Nelson  v.  Harrington^ 
16  id.,  139 ;  Spaulding  v.  Backus^  122  Mass.,  663 ;  Backus  v. 
Spaulding,  129  id.,  234 ;  Howe  v.  SnotOy  8  Allen,  111 ;  Brad- 
ley V.  Angela  3  N.  York,  476 ;  Myers  v.  Davis^  22  id.,  489 ; 
Martin  v.  Kunzmtdler^  37  id.,  396 ;  Munger  v.  Albany  City 
Bank,  86  id.,  580  ;  iVett^<?(wiJ  v.  Almy,  96  id.,  308 ;  Walker  v. 
McKay^  2  Met  (Ky.,)  294;  Granger's  Admr.  v.  Q-ranger^  6 
Ohio,  36 ;  IWZer  v.  Steiglitz,  27  Ohio  St.,  366;  JEr  ;7aree  Hale, 
3  Ves.,  304.  The  cases  cited  in  the  argument  in  the  Supe- 
rior Court  by  the  defendant,  were  either  cases  in  which  the 
question  did  not  arise  as  between  the  creditors  of  the  insol- 
vent debtor  and  the  surety,  or,  if  they  were,  the  claims  we 
make  were  not  considered.  The  cases  of  Nichols  v.  Dayton, 
34  Conn.,  66,  and  Harris  v.  Taylor,  63  id.,  600,  are  in  point 
as  showing  that  a  claim  arising  after  the  title  of  an  admin- 
istrator accrues  can  not  be  set  off  against  a  claim  arising 
before  that  time,  and  that  the  question  of  the  solvency  or 
insolvency  of  the  estate  is  immaterial.  See  also  Heirs  of 
Stainford  v.  Hyde,  1  Root,  397 ;  Parsons  v.  B^ot,  41  Conn., 
161 ;   Olmstead  v.  Scutt,  56  id.,  126. 

Pardee,  J.  In  May,  1888,  Elijah  Gilbert  was  indebted 
to  the  City  Bank  of  New  Haven  by  his  note  for  $6,000,  for 
money  loaned  to  and  used  by  him.  For  his  accommodation 
the  defendant  had  signed  the  note  as  suret}\  On  Novem- 
ber 13th  the  bank  notified  the  defendant  that  the  note  was 
overdue  and  unpaid  and  that  it  should  look  to  her  for  pay- 
ment. On  December  6th  she  orally  promised  the  bank  to 
secure  the  note  by  a  mortgage,  and  on  December  7th  duly 
executed  and  delivered  it.  On  December  10th  Elijah  Gil- 
bert was  adjudicated  an  insolvent  upon  a  petition  filed 
on  December  6th,  and  served  on  December  7th,  and  the 
plaintiff  was  duly  appointed  trustee  of  his  estate  in  insolr 
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vency.  On  January  22d,  1889,  the  defendant  upon  the 
demand  of  the  bank  paid  the  note  from  her  own  money  aud 
now  holds  it  as  her  property,  as  a  claim  against  the  estate 
of  Elijah  Gilbert.  The  estate  is  also  indebted  to  her  for 
the  rent  of  a  store  to  the  amount  of  J2,000. 

The  plaintiff  as  trustee  complains  that  the  estate  has  a 
claim  against  the  defendant  for  money  paid  for  or  to  her 
from  time  to  time  during  the  years  1887  and  1888 ;  for  an 
account  on  book;  and  upon  a  rent  account;  aggregating 
$4,683.02 ;  and  asks  for  judgment.  Gilbert  had  been  insol- 
vent during  the  entire  year  preceding  the  adjudication  of 
his  insolvency  ;  but  that  fact  was  unknolni  both  to  him  and 
to  the  defendant  until  the  adjudication. 

It  is  the  claim  of  the  defendant  that  so  much  of  the  sum 
of  $4,688.02,  paid  to  and  for  her  by  Elijah  Gilbert,  as  is 
necessary  to  pay  the  amount  of  $2,000  due  from  him  to  her  for 
rent,  should  be  so  applied ;  or,  if  not  so  applied,  tliat  she 
should  be  permitted  to  set  off  the  $2,000  against  the  claim 
of  the  estate  against  her ;  and  that  she  be  allowed  to  set  off 
such  portion  of  the  sum  of  $5,000  which  she  has  been  com- 
pelled to  pay  to  the  bank,  as  is  necessary  to  meet  the  balance. 

The  plaintiff  denies  the  right  of  set-off.  The  Superior 
Court  determined  that  the  defendant  is  entitled  to  a  set-off 
to  the  extent  of  $2,000,  the  amount  due  from  the  estate 
to  her  for  rent,  but  that  she  is  not  entitled  to  any  set-off 
by  reason  of  having  paid  the  note  for  $5,000  to  the  City 
Bank.  The  defendant  appeals  from  this  denial  of  her  right 
of  set-off. 

Upon  November  18th  the  note  for  $5,000,  owned  by  the 
bank,  made  by  Elijah  Gilbert  as  principal  and  the  defend- 
ant as  his  surety,  being  due  and  unpaid,  she  stood  as  the 
sole  and  solvent  surety  for  a  hopelessly  insolvent  principal 
upon  a  matured  obligation ;  she  owed  a  debt  to  the  bank, 
and  the  bank  had  the  right  to  compel  instant  payment. 
No  circumstance  was  wanting  to  the  certainty  of  her  obliga- 
tion to  pay  the  amount  of  the  note  for  the  sole  benefit  of 
the  insolvent  principal.  He  having  procured  her  suretyship 
for  his  own  accommodation  upon  his  implied  agreement  to 
Vol.  Lvin— 8 
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save  her  harmless  therefrom,  it  became  his  duty  on  Novem- 
ber 13th  to  credit  her  upon  his  account  with  the  amount  of 
the  note ;  to  so  state  the  account  as  that  he  should  be  her 
debtor  for  a  balance.  He  omitting  to  do  this,  it  has  been 
continuously  her  right  since  that  day  to  ask  a  court  of 
equity  to  compel  him  to  do  it.  And,  not  only  so,  but  to 
compel  him  to  make  such  provision  for  the  payment  of  the 
balance  as  vv^ould  protect  her  from  possibility  of  loss.  For 
this  purpose,  in  equity,  she  became,  so  far  forth  as  he  was 
concerned,  the  real  creditor  in  a  matured  debt  and  could 
move  in  compelling  him  to  instant  payment.  1  Story's 
Equity  Jurisprudence,  §  327,  and  cases  there  cited ;  3  Pora- 
eroy's  Equity,  note  to  §  1417  on  p.  468 ;  Bisfiop  v.  Day,  18 
Verm.,  88 ;  Ardesco  Oil  Co.  v.  Nor.  Am.  Oil  ^  Mining  Co.^ 
66  Penn.  St.,  381 ;  MaHin  v.  Reed,  11  So.  Car.,  693. 

And  this  even  in  the  absence  at  that  time  of  belief  on  her 
part  that  he  was  insolvent.  That  she  for  a  long  time  had 
been  and  then  was  the  sole  solvent  surety  for  a  hopelessly 
insolvent  principal,  is  now  made  certain  by  judicial  deter- 
mination ;  certain  that  she  then  was  under  an  obligation  to 
the  bank,  for  his  sole  accommodation,  from  which  there 
could  be  no  release  except  by  payment.  The  right  to  relief 
in  equity  was  in  her,  even  if  she  did  not  know  it ;  it  rests 
upon  the  existence  of  the  fact,  not  upon  her  knowledge  of 
it.  It  has  been  in  her  continuously  thence  to  the  present ; 
she  has  not  released  it ;  she  has  not  forfeited  it.  In  her 
answer  she  moves  the  court  to  enforce  it;  and  her  motion 
relates  back  to  the  first  moment  of  the  existence  of  the 
right ;  and  that  was  prior  to  the  aquisition  of  any  right  by 
the  trustee ;  and  his  right  is  subject  to  her  elder  and  stronger 
equity.  For,  while  it  is  true  that  the  trustee  can  exercise 
some  rights  which  are  not  in  the  insolvent,  such  as  the 
setting  aside  of  preferences  and  the  recovery  of  property 
conveyed  in  fraud  of  the  rights  of  creditors,  yet  as  a  general 
rule  he  is  entitled  to  have  and  do  only  what  the  insolvent 
could  have  had  and  done;  must  take  the  estate  with  the 
burdens  placed  thereon  by  him,  with  all  outstanding  equities 
against  it. 
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In  Parsons  v.  Eoot^  41  Conn.,  161,  the  defendant  was  fac- 
torized  by  the  plaintiff  as  the  debtor  of  French  &  Nichols : 
at  the  time  of  service  of  the  factorizing  process  Root  owed 
them,  but  he  then  had  an  unperformed  contract  with  them 
upon  performance  of  which  they  would  be  indebted  to  him. 
He  subsequently  performed  it,  and  they  became  his  debtor. 
This  court  denied  him  the  right  of  set-off  of  any  part  of  this 
indebtedness  for  the  reason  that  at  the  time  of  service  of  the 
garnishee  process  it  was  uncertain  whether  anything  would 
ever  be  due  to  him  from  French  &  Nichols.  In  effect,  the 
court  declined  to  make  the  possibility  that  he  would  com- 
plete a  contract,  the  basis  of  a  set-off. 

There  is  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


William  E.  Disbrow  va.  Jerome  B.  Sboor  and  others. 

Fairfield  Co.,  March  T.,  1889.     Carpentrb,  Pardee,  Loomis  and 
Bbabdsley,  Js. 

One  who  undertakes  to  act  as  agent  for  another  cannot,  in  the  matter  to 
which  his  agency  relates,  act  for  himself.  He  cannot,  if  employed  to 
purchase  for  another,  he  himself  the  seller. 

If  he  does  so  it  is  the  right  of  the  principal  upon  learning  of  It  to  rescind 
the  contract  and  reclaim  whatever  he  has  paid  as  the  consideration  for 
the  purchase. 

But  he  may,  if  he  will,  retain  the  property  so  hought,  and  a£Brm  the  con- 
tract. 

But  a  party  seeking  to  avoid  a  contract  on  the  ground  of  the  fraud  of  the 
other  party,  must  offer  to  return  to  him  whatever  he  has  received  un- 
der the  contract,  and  thus  put  him  in  the  same  condition  in  which  he 
was  when  the  contract  was  made. 

And  the  offer  should  be  made  as  soon  as  the  fraud  is  discovered. 

[Argued  May  Sth—decided  June  8d,  1889.] 

Burr  for  an  interpleader  as  to  the  ownership  of  certain  oil 
paintings  in  the  possession  of  the  plaintiff ;  brought  to  the 
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Superior  Court  in  Fairfield  County,  and  heard  before  jPenn, 
J.  The  defendants  were  Jerome  B.  Secor,  L.  F.  Curtis 
and  Edward  Moran,  each  of  whom  filed  an  answer,  setting 
forth  his  title.  The  court  found  that  a  part  of  the  pictures 
belonged  to  Secor  and  a  part  to  Curtis,  and  none  of  them  to 
Moran,  and  rendered  judgment  accordingly.  Moran  ap- 
pealed. The  points  of  law  decided  by  this  court  will  be 
clearly  understood  from  the  opinion,  without  a  statement  of 
the  facts,  which  are  complicated  and  presented  at  much 
length  in  the  finding. 

A.  Thain^  of  New  York,  with  whom  was  D.  F.  HollUter^ 
for  the  appellant. 

J.  (7.  Chamberlain^  for  the  defendant  Jerome  B.  Secor. 

(7.  JTiompsoTiy  for  the  defendant  L.  F.  Curtis. 

Bbabdsley,  J.  The  court  finds  that  D.  P.  Secord,  with 
whom  the  claimant  Moran  entered  into  the  agreement  to 
exchange  the  pictures  in  question  for  the  real  estate,  falsely 
represented  to  Moran  that  the  real  estate  was  the  property 
of  one  Taylor,  while  in  fact  it  was  his  own,  and  that  Moran, 
relying  upon  such  representation,  confided  in  the  state- 
ments of  Secord  regarding  the  property,  and  made  him  his 
agent  to  procure  it  for  him,  and  that  Secord,  while  profess- 
ing to  act  as  such  agent,  and  for  the  best  interest  of  Moran, 
was  selling  his  own  property  to  him  for  the  best  price  he 
could  get. 

The  first  claim  of  Moran  is,  that  the  agreement  of  ex- 
change was  void  by  reason  of  this  fraud  of  Secord. 

The  rule  of  law  unquestionably  is,  that  one  undertaking 
to  act  as  agent  for  another,  cannot  in  the  matter  to  which 
his  agency  relates,  act  for  himself.  He  cannot,  if  employed 
to  purchase  from  another,  be  himself  the  seller.  If  he  does 
80,  it  is  the  right  of  the  principal  upon  learning  it  to  re- 
scind the  contract,  and  reclaim  whateyer  he  has  paid  as  the 
consideration  of  the  purchase.     But  the  sale  is  not  void. 
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The  priucipal  may,  if  he  will,  retain  the  property  so  sold, 
and  if  he  does  so  he  cannot,  of  courae,  reclaim  the  consider- 
ation paid.  Ohitty  on  Contracts,  815 ;  1  Benjamin  on  Sales, 
568 ;  Brown  v.  Pierce^  97  Mass.,  46 ;  Rowley  v.  Bigelow^  12 
Pick.,  807. 

But  Moran  claims  that  if  the  agreement  in  question  is 
voidable  only  and  not  void,  he  had  avoided  it  by  exercising 
his  right  to  rescind  it,  and  that  thereby  the  title  to  the  pic- 
tures vested  in  him. 

The  facts  to  which  we  have  referred  in  connection  with 
the  claim  of  Moran  would,  if  standing  alone,  have  entitled 
him  to  annul  the  contract,  but  they  are  complicated  with 
another  fact  which  might  raise  a  question  as  to  tiis  right  to 
do  so.  Moran  employed  Secord  as  his  agent  to  exchange 
his  pictures  for  real  estate,  believing  that  Taylor  owned  the 
real  estate,  and  that  Taylor  had  employed  him  to  dispose  of 
it  for  the  pictures,  and  had  intrusted  him  with  the  selec- 
tion and  valuation  of  the  pictures. 

Moran  paid  Secord  for  promoting  his  interest  in  the  bar- 
gain, which  he  must  have  believed  could  be  done  only  at 
the  expense  of  his  supposed  employer's  interest.  It  seems 
clear  that  if  Secord's  story  in  relation  to  his  i^ency  for 
Taylor  had  been  true,  Taylor  would  have  been  entitled  to 
rescind  the  contract  on  the  grounds  of  a  corrupt  combina- 
tion between  Moran  and  Taylor's  agent.  We  do  not  decide 
whether  upon  the  facts  Moran  would  have  had  a  right  to 
rescind.  The  question  was  not  raised  upon  the  argument 
and  is  immaterial  to  a  decision  of  the  case,  because,  aside 
from  this,  Moran  has  not  rescinded  the  contract. 

The  finding  is  that  he  fully  learned  the  facts  concerning 
Secord's  connivance  with  the  transaction  in  the  spring  or 
early  summer  of  1880,  but  made  no  complaint,  being  on 
the  whole  not  dissatisfied  with  the  exchange.  About  that 
time  he  moved  into  the  Brooklyn  house,  and  continued 
to  occupy  it  for  about  a  year,  and  in  1884  he  sold  the 
Mount  Vernon  lots  for  $1,000  more  than  the  incumbrance 
upon  them  and  appropriated  the  money. 

The  proposition  which  he  made  in  December,  1880,  to 
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re-exchange  the  property  for  the  pictures,  shows  that  he 
then  regarded  himself  as  the  owner  of  the  real  estate.  The 
offer  made  to  Jerome  B.  Secor  in  April,  1881,  to  give  back 
the  real  estate  if  he  would  give  back  the  pictures,  threaten- 
ing to  sue  Secord  for  fraud  if  the  offer  was  not  accepted, 
could  not  affect  the  latter.  It  does  not  appear  that  the 
suit,  which  was  brought  in  August,  1881,  was  based  upon 
the  theory  that  Moran  was  then  the  owner  of  the  pictures. 
It  was  an  action  for  fraud,  as  the  finding  states.  It  does 
not  appear  that  J.  B.  Secor,  who  had  possession  of  the  pic- 
tures, was  a  party  to  it. 

The  inference  is  that  it  was  in  affirmance  of  the  contract 
of  exchange,  so  far  as  the  present  question  is  concerned, 
rather  than  in  avoidance  of  it. 

The  unquestioned  rule  of  law  is  that  a  party  seeking  to 
avoid  a  contract  on  the  ground  of  the  fi*aud  of  the  other 
party,  must  offer  to  return  to  him  whatever  he  has  received 
under  the  contract,  and  thus  put  him  in  the  same  condition 
in  which  he  was  when  the  contract  was  made.  We  think 
that  upon  principle  the  offer  should  be  made  as  soon  as  the 
fraud  is  discovered.  In  Qryme9  v.  Sanders^  98  U.  S.  R.,  55, 
the  court  say : — "  When  a  party  desires  to  rescind  upon  the 
ground  of  mistake  or  fraud,  he  must,  upon  discovery  of  the 
facts,  at  once  announce  his  purpose  and  adhere  to  it.  If  he 
is  silent  and  continues  to  treat  the  property  as  his  own,  he 
will  be  held  to  have  waived  the  objection,  and  will  be  con- 
clusively bound  by  the  contract,  as  if  the  fraud  had  not 
occurred.  Delay  and  vacillation  are  fatal  to  the  right 
which  had  before  existed.'*  See  also  Beetem^s  Admra,  v. 
Burkholder^  69  Penn.  St.,  249 ;  Buckley  v.  Morgan^  46  Conn., 
898. 

The  authorities  all  agree  that  if  the  plaintiff,  knowing  the 
fraud,  elect  to  treat  the  transaction  as  a  contract,  he  loses 
his  right  to  rescind. 

In  the  present  case  the  plaintiff^  with  full  knowledge  of 
all  the  facts,  not  only  made  no  offer  to  return  the  real  estate 
conveyed  to  him,  but  took  the  benefit  of  the  contract  by 
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occupying  a  part  of  it  as  his  own,  and  selling  for  his  benefit 
the  other  part. 

Whether  the  court  properly  allowed  the  question  put  to 
Moran  on  cross-examination  is  immaterial  in  this  view  of 
the  case;  we  think  however  that  it  committed  no  error  in 
doing  so. 

We  conclude  that  Jerome  B.  Secor  owns  the  pictures 
sold  to  him  by  Secord,  except  such  as  he  sold  to  L.  F. 
Curtis. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


The  West  Haven  Water  Company  vs.  Robert  Red- 
field  AND  OTHERS. 

New  Haven  Co.,  June  T.,  1889.    Cabpeitteb,  Pardee,  Loomis,  Beabds- 

LEY  and  TOBBANCE,  Js. 

The  language  of  a  written  contract,  while  it  is  in  force,  is  the  only  legiti- 
mate evidence  of  what  the  parties  intended  and  understood  by  it. 

But  a  parol  agreement  changing  the  original  contract,  made  after  its  exe- 
cution, in  cases  where  the  statute  of  frauds  does  not  require  the 
agreement  to  be  In  writing,  is  valid,  and  the  original  contract  as  modi- 
fied by  the  later  parol  agreement  becomes  the  real  contract  between 
the  parties. 

[  Argued  June  6th~decided  October  14th,  1889.] 

Action  for  damages  for  the  breach  of  a  contract  to  build  a 
reservoir  for  the  plaintiff  company,  the  claim  being  that  it 
was  constructed  in  so  negligent  and  unskillful  a  manner  as 
not  to  be  water-tight,  as  required  by  the  contract ;  brought 
to  the  Superior  Court  in  New  Haven  County.  The  facts 
were  found  by  a  committee,  and  after  sundry  proceedings 
which,  in  the  view  of  the  case  taken  by  this  court,  become 
unimportaDt,  the  court  (PhelpB^  t/.,)  rendered  judgment 
for  the  defendants  to  recover  a  balance  due  on  the  contract. 
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The  plaintiffs  appealed.    The  case  is  sufficiently  stated  in 
the  opinion. 

(7.  jB.  IngerBoll  and  C.  K.  BitiJiy  for  the  appellants. 

T.  H.  Russell^  for  the  appellees. 

Beardsley,  J.  The  seyeral  reasons  of  appeal  in  this  case 
relate  to  the  decision  of  the  court  upon  questions  of  evi- 
dence arising  under  the  third  defense  to  the  action,  and  the 
decision  that  the  written  contract  be  reformed  as  prayed  for 
in  that  defense.  We  do  not  think  that  it  is  necessaiy  to 
examine  these  questions,  because  we  think  that  the  court  ren- 
dered the  proper  judgment  in  the  case  if  we  should  assume, 
as  we  certainly  do  not,  that  it  erred  in  the  particulars  speci- 
fied in  the  reasons  of  appeal. 

'  By  the  original  contract  between  the  parties  the  defend- 
ants agreed  to  build  the  reservoir  provided  for  by  it  "in  a 
thorough  and  workmanlike  manner,  and  to  make  it  tight 
and  free  from  leaks."  We  do  not  assent  to  the  claim  of  the 
defendants,  that  in  view  of  the  other  provisions  of  the  con- 
tract this  language  should  be  held  applicable  only  to  the 
walls  of  the  reservoir,  above  the  foundation,  and  not  to  the 
reservoir  itself. 

We  think  too  that  the  committee  to  whom  the  case  was  re- 
ferred properly  excluded  evidence,  offered  by  the  defendants, 
to  pi-ove  that  it  was  the  understanding  of  the  parties  that 
the  walls  above  the  batter  line  only  were  to  be  made  water- 
tight. The  language  of  the  written  contract,  while  it  was 
in  force,  was  the  only  legitimate  evidence  of  what  the  par- 
ties intended  and  understood  by  it. 

But  the  committee  in  his  first  report,  made  before  the  third 
defense  was  introduced,  makes  this  finding: — 

"  Before  the  reservoir  walls  provided  for  in  the  contract 
were  completed,  the  plaintiff  entered  into  a  parol  contract 
with  the  defendants  for  them  to  fill  up  the  bed-rock  bottom 
inside  the  reservoir  walls  to  a  level  with  loam,  and  to  cover 
this  with  a  coating  of  cement,  which  coating  was  to  come 
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up  six  inches  above  the  line  where  the  batter  commences, 
and  agreed  to  pay  the  defendants  for  the  same  the  sum  of 
$850.  The  defendants,  at  the  time  this  parol  contract  was 
made,  told  Mr.  Phipps  that  the  bottom  thus  constructed 
would  not  be  water-tight,  but  that  when  it  became  subject- 
ed to  the  pressure  of  water  it  would  settle  and  crack.  Mr. 
Phipps  replied  that  he  did  not  care ;  he  could  draw  off  the 
water  and  cement  it  again  after  it  had  settled.  Both  parties 
understood  that  this  cement  bottom  thus  constructed  would 
not  be  water-tight,  and  there  was  no  undertaking  on  the 
part  of  the  defendants  to  make  it  so.  The  defendants  com- 
pleted the  walls  and  bottom  on  May  22d,  1886." 

Mr.  Phipps  drew  the  original  contract,  and  signed  it  for 
the  plaintiff  company,  and  is  found  to  have  been  its  agent 
through  whom  it  had  all  its  dealings  with  the  defendants. 

He  had  therefore  authority  to  enter  into  the  parol  agree- 
ment. 

The  effect  of  that  agreement  was  to  set  aside  the  original 
contract  so  far  as  it  was  inconsistent  with  it. 

In  the  case  of  Gob%  v.  Lord  Nugent^  5  Barn,  &  Adol.,  58, 
Lord  Dbkman,  C.  J.,  says : — "  By  the  general  rules  of  the 
common  law,  if  there  be  a  contract  which  has  been  re- 
duced to  writing,  verbal  evidence  is  not  allowed  to  be 
given  of  what  passed  between  the  parties,  either  before  the 
written  instrument  was  made,  or  during  the  time  that  it  was 
in  a  state  of  preparation,  so  as  to  add  to  or  substract  from, 
or  in  any  manner  to  vary  or  qualify,  the  written  contract; 
but  after  the  agreement  has  been  reduced  to  writing,  it  is 
competent  for  the  parties,  at  any  time  before  the  breach  of  it, 
by  a  new  contract  not  in  writing,  either  altogether  to  waive, 
dissolve,  or  annul  the  former  agreement,  or  in  any  manner 
to  add  to  or  substract  from  or  vary  or  qualify  the  terms  of 
it,  and  thus  to  make  a  new  contract ;  which  is  to  be#proved 
partly  by  the  written  agreement,  and  partly  by  the  sub- 
sequent verbal  contract  engrafted  upon  what  vnll  thus  be 
left  of  the  written  agreement."  There  seems  to  be  no  con- 
flict in  the  cases  that  this  rule  is  applicable  to  all  written 
agreements  except  such  as  are  by  the  statute   of  frauds 
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required  to  be  in  writing.  2  Parsons  on  Contracts,  654 ; 
Chitty  on  Contracts,  108 ;  Rail  v.  Stewart^  6  Day,  481. 

The  committee  finds  that  the  defendants  made  the  walls 
above  the  batter  line  water-tight,  and  built  them  in  all  re- 
spects according  to  the  original  contract,  except  a  slight  vari- 
ation in  the  slope  which  was  assented  to  by  both  parties, 
but  that  the  water  leaks  through  the  bottom.  The  original 
contract  did  not  require  the  defendants  to  make  the  founda- 
tion walls  water-tight,  but  only  to  build  the  reservoir  in  a 
thorough  and  workmanlike  manner  and  to  make  it  tight 
and  free  from  leaks.  It  is  not  claimed  that  the  defendants 
would  not  have  fulfilled  this  part  of  the  original  contract 
if  they  had,  in  addition  to  the  water-tight  walls  of  the  basin 
which  they  built,  also  made  a  permanent  water-tight  bottom. 
Whether  there  was  any  other  particular  mode  of  making  it 
water-tight  does  not  appear.  The  evident  purpose  of  the 
parol  contract  was  to  provide  for  a  bottom  which  wheu 
completed  should  be  water-tight.  At  the  time  when  it  was 
made  the  defendants  told  the  plaintiff's  agent  that  a  bottom 
built  in  the  way  proposed  would  settle  and  crack,  and  he 
replied  that  he  did  not  care — that  he  could  dmw  off  the 
water  and  cement  it  again  after  it  had  settled.  It  is  imma- 
terial why  the  plaintiff  relieved  the  defendants  from  their 
liability  to  perform  this  part  of  the  original  contract.  Per- 
haps it  assented  to  the  defendants'  claim  that  the  original 
contract  did  not  require  them  to  do  this  part  of  the  work. 
Whatever  might  have  been  its  reason  for  doing  so,  the 
plaintiff  had  a  right  to  take  the  matter  into  its  own  hands, 
and  employ  the  defendants  or  others  to  do  the  work  in  the 
manner  directed  by  them. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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Jacob  Biesiegel  vs.  The  Town  of  Seymoub. 

New  Haven  Co.,  June  T.,  1880.    Andrews,  C.  J.,  Cabpbntbb,  Pabdbb, 

LooMis  and  Bkabdsley,  Js.  i  58    43 

|_77    164 

It  is  the  duty  of  a  town  to  use  reasonable  nn^ans  to  keep  a  highway  in 
proper  condition  for  travel  at  all  times.  If  a  sluice  is  necessary  for 
that  purpose  it  is  its  duty  to  make  it,  and  to  keep  it  open  when  it  is 
reasonably  practicable  to  do  so.  The  mere  fact  that  it  is  winter  does 
not  excuse  the  town  from  the  performance  of  this  duty. 

The  statute  (Gen.  Statutes,  §  2678)  provides  that  no  action  for  any  injury  by 
means  of  a  defective  road  shall  be  maintained  against  any  town  *^  unless 
written  notice  of  such  injury,  and  of  the  nature  and  cause  thereof,  and 
of  the  time  and  place  of  its  occurrence^'  shall,  within  a  time  limited,  be 
given  to  a  selectman  of  the  town.  A  person  claiming  that  his  horse 
bad  been  injured  by  reason  of  the  defective  condition  of  a  highway  in 
the  town  of  Seymour,  sent  the  following  notice  to  the  selectmen  of  the 
town  : — "  Notice  is  hereby  given  that  on  February  7th,  1888,  at  about 
eleven  in  the  forenoon,  on  a  public  highway  known  as  the  Woodbridge 
road,  extending  between  Ansonia  and  Woodbridge,  past  the  reser- 
voirs of  the  Ansonia  Water  Co.,  and  at  a  place  in  said  town  of  Sey- 
mour near  the  former  residence  of  Lyman  Clinton,  by  means  of  said 
road  at  said  last  named  place  being  defective,  out  of  repair,  washed, 
gullied  and  rough,  and  of  snow,  ice  and  water  thereon,  Jacob  Beisiegel 
of  Woodbridge  sustained  injury  and  damage  to  a  certain  mare,  then 
and  there  owned  and  driven  by  him,  in  which  said  mare  was  greatly 
bruised,  cut,  sprained  and  lamed  in  and  upon  the  feet,  legs,  chest,  shoul- 
ders, back,  and  other  parts,  and  otherwise  injured,  and  that  the  said 
Beisiegel  claims  damages  therefor.  Derby,  Feb.  18th,  1889.  Jacob 
Beisiegel."  Held  that  the  notice  was  not  suificient,  either  as  to  the 
cause  or  nature  of  the  injury,  or  as  to  the  place. 

The  object  of  the  notice  required  by  the  statute  is  to  put  the  oflScers  of  the 
municipality  charged  with  the  duty  of  investigating  the  claim  made 
upon  it  in  possession  of  such  facts  as  will  enable  them  to  perform  the 
duty  understandingly. 
Appended  to  the  notice  was  a  statement  signed  by  the  plaintiiFs  attorney, 
to  the  effect  that  the  plaintiff  would  point  out  the  place  of  th^  injury 
and  give  other  information  on  the  subject,  at  any  time,  to  parties  au- 
thorized to  investigate  the  matter.  Held  that  this  statement  could  not 
supplement  the  regular  notice  and  supply  its  defects. 

[Argued  June  7th--decided  October  30th,  1889.] 
Action  for  an  injurj  to  a  horse  from  a  defective  oondi- 
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tion  of  a  highway  in  the  defendant  town  by  reason  of  a  gully 
across  the  same  filled  with  snow  and  ice ;  brought  to  the 
Court  of  Common  Pleas  in  New  Haven  County  and  heard 
before  Deming^  J".,  on  the  plaintiff's  demurrer  to  the  defend- 
ant's answer.  The  answer  was  held  insufficient,  the  de- 
fendant declined  to  answer  further,  and  the  case  was  heard 
in  damages.  Facts  found  and  damages  assessed  at  sixty 
dollars,  and  appeal  by  the  defendant.  The  case  is  fully 
stated  in  the  opinion. 

H.  Stoddard  and  C.  J.  Atwater^  for  the  appellant,  cited — 

1.  As  to  the  limited  duty  of  the  town  in  respect  to  snow 
and  ice  upon  the  road: — Congdon  v.  City  of  Ndnoich^  87 
Conn.,  414;  Burr  v.  Totm  of  Plymouth^  48  id.,  460;  Seeley 
V.  Toum  of  Litchfield^  49  id.,  134;  ClougJieasey  v.  City  of 
Waterburyy  51  id.,  405. 

2.  As  to  the  effect  of  the  demurrer  to  the  defendant's 
answer : — Nolan  v.  If.  York^  N.  Haven  ^  Hartford  M.  It.  Co.j 
58  Conn.,  461 ;  Crogan  v.  Schiele^  id.,  186. 

8.  As  to  the  insufficiency  of  the  notice : — Gen.  Statutes, 
§  2673 ;  Hoyle  v.  Tot4m  of  Putnam^  46  Conn.,  66 ;  Shaw  v. 
City  of  Waterhury^  id.,  263 ;  TSittle  v.  Toion  of  Winchestery 
50  id.,  496 ;  Noonan  v.  Lawrence^  130  Mass.,  161 ;  Shea  v. 
City  of  Lowell,  132  id.,  187 ;  Bailey  v.  Jnhab.  of  Everett^  id., 
442 ;  Cronin,  v.  City  of  Boston^  135  id.,  110 ;  Dalton  v.  City 
of  Salem^  139  id.,  91 ;  Meed  v.  Totvn  of  Calais,  48  Verm.,  7 ; 
Purrington  v.  Town  of  Warren^  49  id.,  19 ;  Holcomh  v.  Totvn 
of  Danby,  51  id.,  428. 

H.  P.  Arvine  and  H.  &.  Newton^  for  the  appellee,  cited — 

1.  As  to  the  duty  of  the  town  in  respect  to  snow  and  ice 
on  the  highway: — Congdon  v.  City  of  Norwich^  87  Conn., 
420;  Soudant  v.  Wadhams^  46  id.,  218;  Burr  v.  Tovm  of 
Plymouth,  48  id.,  460. 

2.  As  to  the  extent  of  the  admission  of  the  demurrer : — 
Rules  under  the  Practice  Act,  ch.  4,  sec.  4 ;  Crane  v.  EaBt- 
em  Transportation  Line^  48  Conn.,  361 ;  Crogan  v.  Schiele^ 
53  id.,  186,  208;  Brown  v.  Tovm  of  Southbury,  id.,  212. 
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8.  As  to  the  sufficiency  of  the  notice : — Shaw  v.  City  of 
Waterbury,  46  Conn.,  263 ;  TiMe  v.  Town  of  Winchester,  60 
id.,  496 ;  Cloughs%Hey  v.  City  of  Waterhury,  51  id.,  406 ;  Broum 
V.  Town  of  Southbury,  58  id.,  212. 

Bbabdsley,  J.  This  is  an  action  for  damages  for  injuries 
to  the  plaintiffs  hoi-se  upon  a  highway  of  the  defendant 
town.     The  defendant  answered  as  follows : — 

"  1.  The  plaintiff  is  and  for  many  years  has  been  a  resi- 
dent of  the  town  of  Woodbridge  in  said  county,  and  during 
the  whole  period  of  liis  residence  in  said  Woodbridge  has  been 
accustomed  to  use  the  public  highway  knowtii  as  the  Wood- 
bridge  road,  mentioned  in  the  plaintiff's  complaint,  and 
running  through  the  defendant  town  for  a  distance  of  about 
one  half  of  a  mile,  for  the  purpose  of  passing  to  and  fro 
between  his  house  in  said  town  of  Woodbridge  and  the 
village  of  Ansonia,  and  by  reason  of  such  long  continued 
use  of  said  public  highway  has  become  and  is  well  acquaint- 
ed with  the  same,  and  in  particular  was,  at  the  time  of  serv- 
ing upon  the  defendant  the  paper  hereinafter  mentioned, 
well  acquainted  with  the  place  where  said  highway  is  al- 
leged in  the  plaintiff's  complaint  to  have  been  defective, 
and  by  reference  to  various  objects  in  and  along  said  high- 
way, such  as  trees,  stones,  breaks,  etc.,  could  have  described 
the  place  of  the  injury  alleged  in  the  plaintiffs  complaint 
with  reasonable  minuteness  and  accuracy. 

"  2.  Written  notice  of  said  alleged  injury  and  the  nature 
and  cause  thereof,  and  of  the  time  and  place  of  its  occur- 
rence, was  not  given  to  the  selectmen  of  the  defendant  town 
within  sixty  days  thereafter,  otherwise  than  by  a  certain 
paper,  which  paper  is  in  the  words  and  figures  following, 
to  wit : — "  To  the  town  of  Seymour  and  to  either  of  the 
selectmen  thereof.  Notice  is  hereby  given,  that  on  the  7th 
day  of  February,  1888,  at  about  eleven  o'clock  in  the  fore- 
noon, in  and  upon  a  public  highway  generally  known  as  the 
Woodbridge  road,  extending  between  Ansonia  and  Wood- 
bridge,  past  the  reservoirs  of  the  Ansonia  Water  Company, 
and  at  a  place  in  and  upon  said  road  in  said  town  of  Sey- 
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mour  near  the  former  residence  of  Lyman  Clinton,  by  means 
of  said  road  at  said  last  named  place  being  defective,  out  of 
repair,  washed,  gullied  and  rough,  and  of  snow,  ice  and 
water  thereon,  Jacob  Beisiegel  of  Woodbridge  sustained 
injury  and  damage  to  a  certain  valuable  mare,  then  and 
there  owned  and  driven  by  him,  the  said  Beisiegel,  in 
which  said  mare  was  greatly  bruised,  cut,  sprained  and 
lamed  in  and  upon  the  feet,  legs,  chest,  shoulders,  back  and 
other  parts,  and  otherwise  injured,  and  that  the  said  Jacob 
Beisiegel  claims  damages  therefor.  Dated  at  Derby,  this 
18th  day  of  February,  1888.     Jacob  Beisiegel." 

The  plaintiff  demurred  to  the  answer,  and  the  court  sus- 
tained, the  demurrer. 

The  defendant  made  no  further  answer,  and  the  court, 
upon  a  hearing  in  damages,  found  the  facts  as  follows : — 

The  plaintiff  is  the  owner  of  a  farm  in  the  town  of 
Woodbridge,  where  he  has  resided  for  about  thirty-five 
years.  Running  from  the  village  of  Ansonia  to  the  high- 
way connecting  New  Haven  with  Seymour,  is  a  highway 
partly  in  the  town  of  Seymour,  and  for  the  past  ten  years 
the  plaintiff  has  been  in  the  habit  of  driving  over  this  road 
two  or  three  times  a  week  carrying  farm  produce  to  the 
village. 

On  the  morning  of  February  7th,  1888,  the  plaintiff  was 
driving  along  this  highway  with  a  load  of  produce,  which 
he  was  cariying  from  his  farm  in  Woodbridge  to  the  village 
of  Ansonia,  and  when  at  a  place  about  a  hundred  and  sixty 
feet  north  of  the  residence  of  Lyman  Clinton  in  the  town  of 
Seymour,  and  about  sixty  feet  south  from  a  certain  sluice 
mentioned  in  the  complaint,  the  left  fore  foot  of  the  plaint- 
iff's horse  broke  through  the  snow  and  ice  which  had  accu- 
mulated in  the  road.  The  fore  foot  and  leg  of  the  horse 
entered  the  ice  up  to  the  knee,  the  horse  was  thrown  forward, 
cramping  the  leg  and  holding  it  in  the  ice,  so  that  as  the 
hinder  foot  was  carried  forward  it  entered  the  same  hole  in 
the  ice,  and  while  the  fore  foot  was  held  by  the  ice  the  hind 
foot  came  in  contact  with  it,  cutting  the  foot  and  laming 
and  injuring  the  horse  to  such  an  extent  as  to  render  it 
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unfit  for  use  for  the  space  of  two  months  thereafter,  and 
from  which  the  horse  had  not  fully  recovered  at  the  time  of 
the  trial  of  the  cause. 

The  road  is  an  ordinary  countiy  road  through  a  sparse- 
ly settled  region,  over  which  there  is  a  limited  amount  of 
travel.  The  country  is  rough  and  hilly,  and  for  a  consider- 
able distance  each  way  from  the  place  where  the  accident 
occurred,  is  upon  the  side  of  a  hill,  the  hill  rising  to  the 
westward  above  the  road  for  a  distance  of  several  hundred 
feet. 

The  drainage  from  this  hill  comes  down  to  the  road,  under 
which  the  sluice  has  been  constructed  for  the  purpose  of 
carrying  off  the  surplus  water,  and  through  and  by  means 
of  the  sluice  the  dminage  from  the  hill  should  have  been 
carried  across  the  road.  At  places  along  this  hill-side  the 
native  rock  comes  to  the  surface,  and  in  places  the  bed  rock 
has  been  struck  in  working  the  road. 

Near  where  the  accident  occuiTed  and  sixty  feet  south  of 
the  sluiceway  a  water-bar  had  been  constructed  across  the 
road,  and  from  this  water-bar  the  water  had  set  back,  and 
by  reason  of  the  stoppage  of  the  sluiceway  had  accumulated 
in  the  road  fpr  a  distance  of  several  hundred  feet,  and  at  the 
time  of  the  accident  this  accumulation  of  water  and  snow 
had  frozen  into  a  smooth  bed  of  ice.  The  day  prior  to  the 
accident  the  snow  had  melted  freely,  and  during  the  night 
the  thermometer  had  fallen  to  near  the  zero  point,  forming  a 
substantial  crust  of  ice  upon  the  surface. 

The  water-bar  where  the  accident  occurred  was  the  ordi- 
nary and  usual  bar  for  turning  water  upon  country  roads, 
and  there  was  no  evidence  and  no  claim  that  it  was  out  of 
repair,  nor  that  the  surface  of  the  r(»ad  was  out  of  repair,  ex- 
cept as  herein  stated,  and  except  that  the  sluiceway  had  been 
neglected  and  allowed  to  become  stopped  up,  thus  prevent- 
ing the  water  from  draining  off  from  the  road  bed  and  caus- 
ing it  to  set  back  and  accumulate  n  the  road. 

Charles  H.  French  had  worked  upon  the  road  for  the  se- 
lectmen of  the  town  of  Seymour,  but  had  not  worked  upon 
it  for  three  or  four  years  prior  to  the  time  of  the  acci- 
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dent,  and  there  was  no  evidence  that  the  sluice  had  been 
cleaned  or  any  work  done  upon  the  road  for  at  least  three 
years  prior  to  the  time  of  the  accident.  The  only  written 
notice  of  the  injury  complained  of,  and  of  the  nature  and 
cause  thereof,  and  of  the  time  and  place  of  its  occurrence, 
given  by  the  plaintiff  to  the  selectmen  of  the  town  of  Sey- 
mour, is  the  one  recited  in  the  defendant's  answer ;  which 
notice  was  delivered  to  the  selectmen  of  the  town  within 
fifteen  days  after  the  time  of  the  accident.  This  notice 
was  offered  by  the  defendant  and  received  in  evidence  by 
the  court. 

The  defendant  did  not  claim  that  the  selectmen  of  the 
town  were  misled  by  the  notice,  or  that  they  were  unable 
to  find  the  place  of  the  accident.  The  place  where  the  acci- 
dent occurred  was  about  two  miles  from  the  village  of  An- 
sonia. 

The  plaintiff  offered  evidence  as  to  the  amount  of  dam- 
ages sustained,  but  offered  no  evidence  as  to  the  condition 
of  the  highway  in  question,  claiming  that  the  allegations  in 
the  complaint,  except  as  to  the  amount  of  damages,  were 
admitted  by  the  failure  of  the  defendant  to  deny  and  dis- 
prove them,  and  that  these  allegations  must  be  accepted  by 
the  court  as  true  unless  denied  by  the  defendant,  or  until 
some  evidence  was  offered  by  the  defendant  to  disprove 
them. 

The  defendant  offered  evidence  to  prove  the  location  of 
the  road  upon  the  side  of  the  hill,  and  that  the  country  was 
sparsely  settled,  rough  and  rocky,  but  no  evidence  was  of- 
fered by  the  defendant  town  showing  that  the  road  was  in 
good  condition,  or  that  repairs  had  been  made  upon  it,  or 
that  the  allegations  of  the  plaintiff's  complaint  were  untrue ; 
and  no  evidence  was  offered  by  either  party  except  as  indi- 
cated in  this  finding  as  to  the  condition  of  the  road  at  the 
time  of  the  accident,  and  no  evidence  was  offered  to  sus- 
tain the  allegations  in  the  complaint  except  as  herein  indi- 
cated. 

The  defendant  claimed  that  upon  the  facts  proven  there 
was  no  negligence  on  the  part  of  the  town,  and  that  the 
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town  under  the  circumstances  proved  was  not  liable  for  the 
injury  to  the  horse,  and  that  it  was  under  no  obligation,  and 
no  duty  was  imposed  by  law  upon  it,  to  prevent  such  accu- 
mulation of  water  and  such  freezing  of  ice. 

The  defendant  town  further  claimed  that  the  notice  which 
was  given  by  the  plaintiff  to  the  town  was  defective  and  in- 
sufficient, especially  in  that  it  omitted  to  give  with  reason- 
able and  sufficient  particularity  either  notice  of  the  injury 
received  or  claimed  to  have  been  received,  of  of  the  nature 
or  cause  of  the  injuiy,  or  of  the  place  of  its  occurrence. 

But  the  court  overruled  the  claims  of  the  defendant,  and 
found  that  the  notice  was  sufficient  to  apprise  the  selectmen 
of  the  town  of  the  place  where  the  accident  occurred,  and 
of  the  nature  and  character  of  the  injury  sustained;  that 
the  water-bar  caused  the  water  to  set  back  and  fill  the  road- 
bed for  a  distance  of  several  hundred  feet,  and  by  reason  of 
the  stoppage  of  the  sluice  had  accumulated  to  a  consider- 
able depth  and  had  frozen,  thereby  forming  a  smooth  and 
dangerous  surface;  that  Mr.  Lounsbury,  selectman  and 
agent  of  the  town,  had  been  over  the  road  four  or  five  times 
a  year,  and  that  the  selectmen  knew  the  condition  of  the 
road;  that  the  defendant  town  was  negligent  in  allowing 
the  sluice  to  become  stopped  up  and  the  water  to  accumu- 
late, and  that  the  injury  to  the  plaintiff's  horse  was  because 
of  its  breaking  through  the  ice  while  being  driven  by  the 
plaintiff  in  the  ordinary  way  and  with  proper  care;  and 
found  that  the  horse  had  been  injured  to  the  amount  of 
sixty  dollars,  and  rendered  judgment  for  the  plaintiff  to  re- 
cover that  sum. 

The  reasons  of  appeal  are  as  follows : — 

"  1.  That  the  court  erred  in  sustaining  the  demurrer  to 
the  answer. 

"  2.  That  the  court  erred  in  holding  and  ruling  both  upon 
such  demurrer  and  upon  the  trial  of  the  cause  on  the  hear- 
ing in  damages,  that  the  notice  given  by  the  plaintiff  to 
the  selectmen  of  the  defendant  town  was  a  sufficient  notice 
as  to  each  of  the  following  particulars: — 1st.  Of  the  na- 
VoL.  LvnL — i 


Digiti 


zed  by  Google 


60  NOVEMBER,  1889. 

Beisiegel  v.  Town  of  Seymour. 

ture  of  the  claimed  injury.  2d.  Of  the  cause  of  the  claimed 
injury.     8d.  Of  the  place  of  the  claimed  injury. 

"  3.  That  the  court  erred  in  ruling  that  the  defendant  was 
liable  upon  the  facts  stated  in  the  finding. 

"4.  That  the  court  erred  in  ruling  that  the  facts  estab- 
lished a  duty  unfulfilled  on  the  defendant's  part. 

^^5.  That  the  court  erred  in  ruling  that  the  defendant  was 
negligent. 

"6.  That  the  court  erred  in  ruling  that  the  injury  was 
occasioned  by  the  negligence  of  the  defendant. 

"  7.  That  the  court  erred  in  ruling  that,  there  being  no 
structural  defect  in  the  road-bed,  and  the  water-bar  being 
an  ordinary  and  proper  one  and  in  proper  shape,  and  there 
being  a  body  of  snow  from  twelve  to  eighteen  inches  in 
depth  on  the  ground,  the  fact  that  an  ice  crust  formed  the 
night  before  the  accident  upon  the  surface  of  such  melted 
snow  and  snow  water  constituted  a  defect  for  which  the 
town  was  liable. 

"  8.  That  the  court  erred  in  ruling  that  the  defendant  was 
obliged  to  build  and  keep  free  and  unobstructed  in  the  win- 
ter season  a  sluiceway  to  carry  oif  the  melted  snow  and  snow- 
water. 

"9.  That  the  court  erred  in  ruling  that  the  ordinary 
water-bar,  in  ordinary  repair  and  condition,  was  not  a  pro- 
per method  of  disposing  of  such  water  from  the  melted  snow 
under  the  circumstances  detailed  in  the  finding.'* 

T\iB  judgment  of  th§  court  below  was  based  wholly  upon 
the  neglect  of  the  defendant  town  to  keep  open  the  sluice, 
by  the  reason  of  the  stoppage  of  which  the  water  accumu- 
lated upon  the  highway,'  and  becoming  frozen  over  was  the 
cause  of  the  damage  which  the  plaintiff  sustained. 

The  defendant  by  its  eighth  and  ninth  reasons  of  appeal 
seems  to  claim  as  matter  of  law  that  it  was  not  obliged  to 
keep  open  in  the  winter  a  sluice  to  carry  off  the  water  from 
the  road,  but  might  rely  wholly  upon  the  water-bar  for  that 
purpose.  But  there  is  no  such  legal  standard  of  the  de- 
fendant's duty.  What  the  law  requires  of  the  defendant 
is,  to  use  reasonable  means  to  keep  the  road  in  proper  con- 
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dition  for  travel  at  all  times.  If  a  sluice  is  necessary  for 
that  purpose  it  is  the  duty  of  the  town  to  make  it.  In  the 
present  case  it  was  presumably  necessary,  as  the  town  in  the 
perfotmance  of  its  duty  had  built  it,  and  it  was  its  duty  to 
keep  it  open  when  it  was  reasonably  practicable  to  do  so. 
The  mere  fact  that  it  was  winter  did  not  excuse  it  from  the 
performance  of  this  duty. 

Such  being  the  duty  of  the  town,  the  third,  fourth,  fifth, 
sixth  and  seventh  reasons  of  appeal  involve  no  legal  ques- 
tions, but  relate  simply  to  matters  of  fact. 

A  claim  was  made  by  the  plaintiff  in  the  argument,  al- 
though it  is  not  assigned  as  a  reason  of  appeal,  th^t  the 
court  below  formed  its  judgment  not  upon  facts  proved, 
but  by  adopting  as  true  the  allegations  in  the  complaint 
which  the  defendant  did  not  attempt  to  disprove. 

It  appears  by  the  finding  that  the  plaintiff  claimed  that 
the  court  should  do  so,  but  it  does  not  appear  that  the  court 
ruled  upon  the  claim. 

The  finding  as  to  what  evidence  was  offered  upon  the 
trial  is  confused  and  at  first  seems  contradictory.  It  is 
found  that  no  evidence  was  offered  by  the  plaintiff  or  de- 
fendant as  to  the  condition  of  the  highway,  but  other  parts 
of  the  finding  show  that  this  part  of  it  relates  to  the  con- 
dition of  the  surface  of  the  road  merely,  and  not  to  the 
water  upon  it,  or  the  condition  of  the  sluiceway,  which  were 
the  only  factors  in  the  judgment  of  the  court  that  the  town 
was  liable.  The  finding  shows  that  the  facts  upon  which 
the  court  formed  its  conclusions  were  subjects  of  evidence. 

The  other  reasons  of  appeal  present  the  question  whether 
the  notice  which  the  plaintiff  gave  the  town  of  the  injury 
to  his  horse  was  sufficient.  The  defendant  claims  that  it 
was  insufficient  upon  its  face,  and  also  upon  the  facts  found 
in  relation  to  the  cause  and  nature  of  the  injury,  and  the 
place  where  it  occurred. 

The  statute  (Gen.  Statutes,  §  2678,)  is  as  follows :— « Any 
person  injured  in  person  or  property,  by  means  of  a  de- 
fective road  or  bridge  may  recover  damages,  ♦  ♦  ♦  but  no 
action  for  any  such  injury  shall  be  maintained  against  any 
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town  *  *  ♦  unless  writtea  notice  of  such  injury  and  of 
the  nature  and  cause  thereof,  and  of  the  time  and  place 
of  its  occurrence,  shall  within  sixty  days  thereafter,  or  if 
such  defect  consists  of  snow  or  ice,  within  fifteen  days  there- 
after, be  given  to  the  selectmen  of  such  town." 

The  notice  given  by  the  plaintiff  of  the  injury  for  which 
he  sues  was  set  out  in  the  defendant's  answer  and  has  been 
given  in  an  earlier  part  of  this  opinion.  Appended  to  the 
notice  was  a  statement  signed  by  the  plaintiff's  attorney,  to 
the  effect  that  the  plaintiff  would  point  out  the  place  of  the 
injury,  and  give  information  at  any  time  to  parties  author- 
ized to  investigate  the  matter.  This  however  is  immate- 
rial, as  the  statement  could  in  nowise  supplement  the  notice. 

We  think  that  the  notice  is  too  indefinite  and  inaccurate 
to  entitle  the  plaintiff  to  maintain  the  action.  The  notice 
required  to  be  given  is  not  a  matter  of  form  merely.  Its 
object  is  to  put  the  ofiBcers  of  the  municipality  charged  with 
the  duty  of  investigating  the  claim  made  upon  it  in  posses- 
sion of  such  facts  as  will  enable  them  to  perform  the  duty 
understandingly.  Shaw  v.  Oity  of  Wdterhury^  46  Conn., 
263.  The  notice  in  the  present  case  does  not  contain  a 
definite  or  intelligible  statement  of  any  distinct  cause  of 
the  injury  and  is  therefore  defective  on  its  face. 

The  only  statement  of  the  cause  of  the  injury  is  that  it 
occurred  "by  means  of  the  road  at  the  last  named  place  be- 
ing defective,  out  of  repair,  washed,  gullied  and  rough,  and 
of  snow,  ice  and  water  thereon."  Here  is  no  statement  of 
the  particular  cause  of  the  injury.  The  language  "  by  means 
of  the  highway  being  defective,  and  out  of  repair"  is  clear- 
ly insufficient,  and  the  added  words  "  washed,  gullied,"  etc., 
are  equally  so.  There  is  no  statement  of  the  proximate 
cause  of  the  injury,  or  whether  the  mare  slipped  upon  the 
ice  or  broke  through  it,  or  was  injured  in  extricating  herself 
from  the  snow  and  water  upon  the  road.  The  notice  does 
not  describe  the  cause  of  the  injury,  but  only  suggests  sev- 
eral different  theories  as  to  the  mode  in  which  it  might  have 
occurred.  Besides,  it  appears  from  the  finding  that  none  of 
the  causes  specified  in  the  notice  had  any  agency  in  produo- 
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iDg  the  injury  except  the  ice.  The  notice  was  therefore  for 
this  reason  unreliable. 

Nor  do  we  think  the  notice  was  such  as  to  give  accurate 
information  as  to  the  nature  of  the  injuries.  It  seems  to 
have  been  framed  upon  the  theory  that,  like  a  common  law 
declaration  for  tort,  it  would  not  be  vitiated  by  exaggerat- 
ed or  fanciful  statements  of  the  injury,  if  there  could  be 
extracted  from  it  any  statement  adapted  to  the  fact.  But 
there  is  no  analogy  between  the  two.  The  statute  requires 
that  the  notice  shall  state  the  "  nature  of  the  injury."  The 
obvious  meaning  of  this  requirement  is  that  it  shall  con- 
tain a  reasonable  statement  of  the  actual  injury  received,  or 
in  good  faith  believed  to  have  been  received  at  the  time 
when  it  is  given. 

In  the  case  of  Brown  v.  Totvn  of  Southhuryy  58  Conn., 
212,  the  notice  was— ^^  said  horse  was  injured  in  the  left  leg 
and  knee  joint,  and  otherwise  bruised  and  injured,"  and  the 
court  held  that  it  was  sufficient.  There  was  a  distinct  and 
complete  statement  of  the  local  injury  to  the  horse,  and  the 
words  **  and  otherwise  bruised  and  injured,"  which  described 
no  particular  injury,  might  be  disregarded. 

In  this  case  there  is  no  statement  of  the  injury  which  it  is 
found  that  the  mare  received  to  her  foot,  except  as  it  is  in- 
volved in  the  general  statement  that  "  the  mare  was  greatly 
bruised,  cut,  strained  and  lamed  in  and  upon  the  feet,  legs, 
chest,  shoulders,  back  and  other  parts,  and  otherwise  in- 
jured." 

We  think  too  that  the  place  where  the  accident  occurred 
is  not  sufficiently  stated  in  the  notice.  There  is  a  marked 
distinction  between  this  case  and  the  cases  of  Tuttley.  Town 
of  Winchesters  60  Conn.,  496,  and  Brown  v.  Town  of  Sovth- 
hury^  68  Conn.,  212,  which  are  relied  upon  by  the  plaintififs 
counsel.  In  Brown  v.  Town  of  Southhury  the  place  was 
described  in  the  notice  as  a  ^^  defective  sluice  across  the 
highway  at  a  point  between  the  dwelling  house  of  Elliot 
B.  Bradley  and  the  John  Honahan  plaee,  so  called."  It 
was  found  that  between  these  points  and  within  twenty- 
five  rods  there  were  three  sluice  ways,  only  one  of  which 
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was  defective.  The  defect  was  found  to  be  a  hole  in  the 
traveled  track,  about  three  feet  and  six  inches  wide  and 
extending  across  the  sluice  way  nearly  the  width  of  the 
carriage.  The  notice  was  held  sufficient.  The  court  say — 
"  The  defect  was  an  obvious  one.  We  think  it  is  very  clear 
that  the  selectmen  had  such  notice  of  the  place  that  they 
could  not  have  been  mislead."  In  the  case  of  Tuttle  v.  Win- 
chester the  defect  in  the  highway  alleged  in  the  notice  was 
the  want  of  a  railing  on  the  sides  of  it,  and  the  place  where 
the  plaintiff  was  injured  was  described  as  being  "  past  the 
old  Gideon  Hall  place,  and  near  the  house  of,"  etc.  The 
notice  was  objected  to  as  being  insufficient  on  its  face,  and  was 
held  sufficient.  The  court  in  its  opinion  quotes  with  seem- 
ing approval  the  language  of  the  court  in  the  case  of  Hot- 
eomh  V.  The  Tovm  of  Danhy^  61  Verm.,  428,  that  "the  place 
must  be  described  in  the  notice  with  reasonable  certainty." 
Also  the  language  of  the  court  in  the  case  of  Larkin  v.  City 
of  Boston^  128  Mass.,  521,  that  "  there  can  be  no  doubt  that 
the  legislature  in  requiring  the  party  to  be  notified  of  the 
place,  intended  such  notice  of  the  locality  as  to  enable  the 
precise  spot  where  the  injury  was  received  to  be  ascertained 
with  substantial  or  reasonable  certainty."  That  case  was 
decided  upon  the  ground  that  the  nature  of  the  alleged 
defect  in  the  highway  was  such  as  reasonably  to  indicate, 
in  connection  with  the  notice,  the  place  where  it  existed. 

In  the  present  case  no  reference  is  made  in  the  notice  to 
any  visible  object  to  mark  the  place  where  the  accident  hap- 
pened, and  it  is  apparent,  especially  in  view  of  the  finding 
of  the  court,  that  it  would  be  of  little  or  no  use  to  one 
attempting  to  find  it. 

There  is  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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David  S.  Husted  vs.  Alexandbb  Mead. 

Fairfield  Co.,  Oct.  T.,  1888.    Park,  C.  J.,  Gabpsstteb,  Pabdbb, 
LooMiB  and  Beardslby,  Js. 

By  statute  (€kn.  Statutes,  §  1125,)  courts  in  acting  upon  petitions  for  new 
trials  for  newly-dlscoyered  evidence,  must  be  governed  by  the  estab- 
lished rules  on  the  subject. 

Whenever  the  court  violates  those  rules  in  granting  or  refusing  a  new  trial, 
it  commits  an  error  which  may  be  reviewed  by  the  Supreme  Court  on 
proceedings  in  error. 

It  is  well  settled  that  a  new  trial  should  not  be  granted  for  newly-discovered 
impeaching  evidence. 

And  evidence  that  a  witness  since  the  trial  had  told  a  different  story  from 
that  which  was  told  in  court,  is  essentially  of  an  Impeaching  character. 

And  evidence  that  a  witness  had  been  convicted  of  theft  is  also  of  an  im- 
peaching character. 

It  will  not  be  laid  down  as  an  Inflexible  rule  that  a  new  trial  will  not  be 
granted  for  newly-discovered  evidence  of  the  character  just  mentioned; 
but  it  should  not  be  done  unless  It  appears  reasonably  certain  that  in- 
justice has  been  done  and  probable  that  the  result  of  a  new  trial  would 
be  different 

And  a  new  trial  will  not  be  granted  where  the  newly-discovered  evidence  is 
merely  cumulative. 

And  where  a  long  time  has  elapsed  since  the  occurrences  which  were  the 
subject  of  investigation  on  the  former  trial,  It  becomes  a  serious  con- 
sideration against  the  granting  of  a  new  trial;  and  this  independently 
of  any  question  of  laches  on  the  part  of  the  petitioner,  and  on  the 
ground  of  the  great  disadvantage  that  the  adverse  party  would  be  sub- 
jected to  from  the  loss  of  evidence  by  the  death,  removal  or  failure  of 
memory  of  witnesses. 

A  petition  for  a  new  trial  Is  not  to  be  regarded  as  a  mere  Interlocutory  pro- 
ceeding from  the  judgment  In  which  error  will  not  lie. 

The  provision  of  the  act  of  1882  with  regard  to  carrying  up  cases  by  appeal, 
that  the  act  should  not  affect  petitions  for  new  trials,  having  been  omit- 
ted In  the  revision  of  1888,  (Gen.  Statutes,  §  1120,)  petitions  for  new 
trials  can  now  be  carried  up  by  appeal  like  other  cases. 

[Argued  October  25th,  1888— decided  January  14th,  1889.] 

Petition  for  a  new  trial  for  ijewly-discovered  evidence  ; 
brought  to  the  Superior  Court  in  Fairfield  County,  and 
heard  before  Tarrancej  J.    Facts  found  and  petition  grant- 
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ed,  and  appeal  by  the  defendant.    The  case  is  sufficiently 
stated  in  the  opinion. 

The  appellee  in  this  court  filed  a  plea  in  abatement  of  the 
appeal  on  the  ground  that  the  court  below  had  sole  and  final 
jurisdiction  in  the  matter  and  this  court  no  jurisdiction. 
The  judges  decided  to  hear  this  question  argued  with  the 
rest  of  the  case,  and  not  to  dispose  of  it  preliminarily. 

ff.  S,  Sanfard  and  ff.  W,  B.  Sof/t,  for  the  appellant. 

1.  This  court  has  repeatedly  considered  cases  of  this  kind 
where  brought  up  by  reservations,  and  has  directed  the  court 
below  as  to  the  judgment  to  be  rendered.  It  has  for  a  long 
time  been  provided  by  statute  that  the  court  below  shall  in 
all  cases  render  the  judgment  advised  by  the  Supreme  Court 
in  such  cases.  This  is  entirely  inconsistent  with  the  idea  of 
sole  and  final  jurisdiction  in  the  lower  court.  Besides  this 
such  cases  have  repeatedly  been  carried  up  on  error  and  have 
been  entertained  and  passed  upon  by  this  court.  Carrington 
V.  ffolabird,  17  Conn.,  530 ;  Wooster  v.  Glover^  87  id.,  816  ; 
Knowles  v.  Northrop^  63  id.,  360. 

2.  The  case  is  not  brought  by  the  facts  within  the  settled 
rules  that  govern  petitions  for  new  trials.  The  evidence 
claimed  to  have  been  newly  discovered  is  all  of  an  impeach- 
ing character,  is  cumulative,  and  could  not  reasonably  change 
the  result.  Tappin  v.  Clarke^  82  Conn.,  867 ;  Parsons  v.  Plattj 
87  id.,  668  ;  8  Graham  &  Waterman  on  New  Trials,  982 ;  1 
Wharton  on  Ev.,  §  651 ;  1  Greeul.  Ev.,  (13th  ed.)  §  462.  It 
is  also  a  most  important  consideration  against  granting  a  new 
trial  that  so  much  time  has  elapsed  since  the  original  trial, 
and  a  much  longer  time  since  the  occurrence  of  the  matters 
investigated  on  the  trial.  A  most  important  witness  on  the 
part  of  the  original  plaintiff  has  died  since  the  trial,  and 
witnesses  are  liable  constantly  to  death,  as  well  as  to  forget- 
fuluess  and  to  removal  beyond  the  reach  of  the  party.  It  is 
not  necessary  that  the  petitioner  should  have  been  guilty  of 
laches  in  the  matter ;  it  is  enough  that  the  other  party  may 
be  placed  at  a  great  disadvantage  by  being  compelled  to  re- 
try his  case  and  that  there  may  be  a  great  failure  of  justice. 
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J.  B,  Curtis^  for  the  appellee. 

1.  This  court  has  no  jurisdiction  over  the  case.  The 
courts  in  which  the  power  to  grant  new  trials  for  newly- 
discovered  evidence  is  vested  are  the  Superior  Court,  the 
Court  of  Common  Pleas,  District  and  City  Courts,  and  no 
others.  Gen.  Stat.,  §  1125.  No  original  jurisdiction  has 
been  given  to  the  Supreme  Court  in  the  matter,  nor  has 
that  court  any  power  by  statute  to  review  by  appeal  or  writ 
of  error  any  action  of  the  other  courts  in  granting  or  re- 
fusing new  trials.  The  only  power  granted  to  the  Supreme 
Court  is  to  review  upon  appeal  or  by  writ  of  error,  and  from 
a  final  judgment,  the  questions  of  law  arising  during  the 
tiial  of  a  cause  or  action.  Gen.  Stat.,  §§  1129,  1146.  A 
petition  for  a  new  trial  for  newly-discovered  evidence  is  not 
a  cause  of  action ;  it  is  equivalent  to  an  interlocutory  mo- 
tion. HoSMEB,  C.  J.,  in  White  v.  Trinity  Churchy  6  Conn., 
188 ;  Moffill  v.  Lyman^  6  id.,  59 ;  Lyman  v.  Magill^  id.,  69  ; 
Spear  v.  Coon,  32  id.,  292 ;  Ray  v.  Fitch,  1  Root,  290.  A 
petition  for  a  new  trial  is  an  application  to  the  sound  dis- 
cretion of  the  court  and  incapable  of  being  reduced  to  the 
standard  of  fixed  and  certain  rules,  the  granting  or  refusing 
of  it  being  in  the  breast  of  the  court.  White  v.  Trinity 
Church,  supra.  In  this  case  the  court  says  it  would  be  diffi- 
cult, perhaps,  to  fix  an  absolute  and  general  rule  about  grant- 
ing new  trials  without  making  so  many  exceptions  to  it  as 
might  tend  rather  to  darken  the  matter  than  to  explain  it ; 
but  that  the  granting  or  refusing  of  it  must  depend  upon 
the  legal  discretion  of  the  court,  guided  by  the  nature  and 
circumstances  of  the  particular  case,  and  directed  with  a 
view  to  the  attainment  of  justice.  See  also  Kimball  v.  Cadyy 
Kirby,  41 ;  Bay  v.  Fitch,  1  Root,  290 ;  Granger  v.  BisseUj 
2  Day,  364 ;  Lewis  v.  Hawley,  1  Conn.,  49 ;  Lester  v.  The 
State,  11  id.,  415 ;  Nor.  ^  Worcester  B.  B.  Co,  v.  Cahill,  18 
id.,  484  ;  Parsons  v.  Piatt,  37  id.,  563.  But  it  is  said  that 
the  Supreme  Court  has  heard  and  decided  questions  of  law 
arising  in  petitions  for  a  new  trial.  This  has  taken  place 
solely  where  the  questions  have  been  reserved  by  the  court 
below,  under  the  provisions  of  the  statute.     Gen.  Stat., 
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§  1114.  All  the  cases  prior  to  that  of  Knowle%  v.  Northrop^ 
where  the  court  has  considered  and  advised  upon  the  ques- 
tions of  law  arising  therein,  have  been  reserved  by  the  court 
below  under  this  statute.  See  Lester  v.  The  State^  11  Conn., 
415  ;  Waller  v.  Graves,  20  id.,  305  ;  Tappin  v.  Clarke,  82  id., 
367 ;  Travelers'  Ins,  Co.  v.  Savage,  43  id.,  187  ;  Andersen  v.  The 
State,  id.,  513.  The  case  of  Parsons  v.  PlaU,  87  Conn.,  668, 
was  heard  upon  its  merits  without  objection,  but  the  couit, 
after  considering  the  whole  case,  ruled  that  it  was  not  prop- 
erly before  them,  and  dismissed  it  upon  that  ground  only. 
The  case  of  Knowles  v.  Northrop,  58  Conn.,  800,  was  de- 
cided and  acquiesced  in  by  both  parties,  and  amounted  sim- 
ply to  an  arbitration  of  the  questions  in  that  case,  but  cannot 
be  considered  as  a  rule  in  other  cases. 

2.  The  first  and  second  grounds  of  error  set  forth  in  the 
defendant's  reasons  of  appeal  are  that  several  witnesses  were 
introduced  by  the  plaintiff  for  the  purpose  of  impeaching  the 
character  of  Henry  Green,  a  principal  witness,  and  also  tlie 
copy  of  a  record  of  his  conviction  for  theft  before  the  city 
court  of  Norwich.  The  purpose  for  which  this  testimony 
was  admitted  was  solely  to  influence  the  discretion  of  the 
court  in  granting  a  new  trial,  and  not  as  principal  evidence. 
There  is  no  rule  of  law  which  forbids  the  admission  of  im- 
peaching testimony  on  the  hearing  of  a  petition  for  a  new 
trial,  and  all  that  has  ever  been  ruled  upon  the  subject  is 
that  impeaching  testimony  of  the  character  introduced  is  not 
suflBcient  of  itself  to  warrant  the  court  in  gi-anting  a  new 
trial.  But  in  no  case  has  it  been  held  inadmissible.  White 
V.  Trinity  Church,  5  Conn.,  188,  opinion  of  Hosmeb,  C.  J. 
Indeed  in  an  application  for  a  new  trial  for  newly-discovered 
evidence  we  have  the  right  to  show  what  kind  of  a  case  we 
can  make  out  if  the  new  trial  is  granted,  and  that  we  have  a 
large  quantity  of  admissible  evidence  which  will  insure  a 
verdict  in  our  favor.  Nor.  ^  Worcester  M.  R.  Co.  v.  Cahill, 
18  Conn.,  493.  In  Button's  Revision  of  Swift's  Digest, 
vol.  1,  side  page  787,  it  is  simply  said  that  the  evidence  on 
an  application  for  a  new  trial  must  not  be  merely  impeaching, 
not  that  impeaching  evidence  is  not  admissible  for  any  pur- 
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pose.  But  we  do  not  claim  that  if  all  the  evidence  in  the 
case  was  simply  to  impeach  the  general  character  of  the  wit- 
nesses on  the  former  trial,  a  new  trial  should  be  granted. 
The  testimony  of  Mr.  and  Mrs.  Grady  and  their  daughter, 
detailed  in  paragraph  third  of  the  finding,  was  clearly  admis- 
sible on  the  grounds  already  contended  for.  But  this  testi- 
mony rests  on  somewhat  different  grounds ;  it  goes  to  the 
merits  of  the  original  action ;  it  is  not  simp]y  impeaching,  it 
is  evidence  showing  the  testimony  of  Ella  Williams  to  be 
untrue.  It  shows  that  she  has  told  two  distinct  and  contra- 
dictory stories,  and  in  consequence  neither  of  them  can  be 
believed.  The  rule  by  which  such  evidence  is  weighed  is,  that 
the  stories  themselves  being  contradictory,  no  credit  what- 
ever is  to  be  given  them ;  they  destroy  one  another ;  and 
this  without  regard  to  the  effect  on  the  character  of  the  per- 
son relating  them.  That  such  stories  do  affect  the  character 
of  the  person  relating  them,  and  do  have  the  effect  to  im- 
peach it,  is  not  denied ;  but  such  evidence  is  something  more 
than  mere  impeaching  evidence;  it  dh^ectly  destroys  the 
evidence  itself  without  regard  to  the  character  of  the  witness. 
The  testimony  detailed  under  paragraph  sixth  of  the  finding, 
is  not  only  admissible  for  the  reasons  already  set  forth,  but 
because  it  is  material  to  the  issue ;  it  destroys  the  testimony 
of  Henry  Green,  a  principal  witness  in  the  suit,  and  fixes 
upon  that  testimony  the  character  of  perjury.  In  the  case  of 
Peagram  v.  King^  2  Hawks,  605,  the  court  say  that  where 
newly-discovered  evidence  goes  utterly  to  destroy  the  former 
testimony  and  cut  it  up  by  the  root,  showing  it  to  be  founded 
on  perjury,  a  new  trial  should  be  granted.  See  also  Fahri' 
liu$  V.  Cock^  8  Burr.,  1771.  The  testimony  in  reference  to 
Henry  Green's  declarations  that  he  knew  nothing  about  the 
case,  that  Husted  never  told  him  any  such  thing  about  it, 
and  that  he  wanted  only  to  get  even  with  Husted,  was  not 
cumulative.  No  evidence  showing  his  perjury  was  given  on 
the  former  trial.  That  evidence  which  brings  to  light  some 
new  and  independent  truth  of  a  different  character,  although 
it  tends  to  prove  the  same  proposition  claimed  before,  is  not 
cumulative  within  the  meaning  of  the  rule.     Waller  v.  QraveSj 
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20  Conn.,  311.  Again,  if  the  evidence  of  any  of  the  wit- 
nesses on  the  hearing  for  a  new  trial  is  cumulative,  yet  in 
cases  where  the  point  in  controversy  is  left  in  doubt  on  a 
former  trial,  and  the  newly-discovered  evidence  will  remove 
all  doubt,  or  it  is  apparent  that  injustice  has  been  done,  it  is 
certainly  reasonable  and  violates  no  rule  to  grant  a  new  trial. 
Myers  v.  BrownelU  2  Aiken,  407.  Now,  we  say  that  the 
evidence  for  the  plaintiff  in  the  last  trial  left  the  whole  case 
greatly  in  doubt,  and  that  the  fact  that  the  jury  rendered  a 
verdict  in  the  defendant's  favor  in  the  first  trial  and  dis- 
agreed in  the  second,  shows  that  the  case  is  one  of  very 
doubtful  character,  and  that,  if  we  are  permitted  to  intro- 
duce this  new  evidence  in  a  new  trial,  all  doubt  will  be 
removed'. 

Park,  C.  J.  This  is  a  petition  for  a  new  trial  for  newly-^ 
discovered  evidence.  The  defendant  brought  an  action 
against  the  present  plaintiff  to  the  Superior  Court  in  Fair- 
field County  in  1879,  charging  him  with  burning  three  bams 
belonging  to  him  in  1876, 1877  and  1879,  and  after  repeated 
trials  recovered  judgment  against  him  at  the  September  term, 
1883,  for  five  thousand  dollars  damages  and  the  costs  of  suit. 

The  present  suit  was  brought  in  April,  1885,  and  the  Supe- 
rior Court  rendered  judgment  in  it  in  favor  of  the  plaintiff 
at  its  February  term,  1888,  granting  him  a  new  trial.  From 
this  judgment  the  defendant  appeals  to  this  court. 

The  ground  on  which  the  new  trial  was  prayed  for  was  the 
discovery  since  the  trial  in  1883  of  new  evidence  tending  to 
impeach  the  veracity  of  two  important  witnesses  who  testi- 
fied for  the  other  party  upon  that  trial.  One  of  the  witnesses, 
Ella  Williams,  had  testified  on  all  the  trials  that  she  saw 
the  defendant  in  that  suit  standing  in  an  old  cellar  opposite 
the  burning  barn,  soon  after  the  fire  began,  and  but  a  little 
distance  from  the  barn,  with  his  hands  resting  upon  his  hips, 
and  gazing  at  the  fire,  and  that  she  had  no  doubt  that  it  was 
the  defendant.  The  defendant,  testifying  for  himself,  con- 
tradicted her  in  direct  terms.  He  denied  being  in  the  cellar, 
or  at  the  fire  at  all,  and  said  he  was  asleep  at  home  and  knew 
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nothing  of  the  fire  till  the  next  morning.  In  addition  to 
this  he  called  six  witnesses,  who  testified  that  a  person  could 
not  be  recognized  in  the  cellar  from  the  place  where  the  wit- 
ness was  standing  at  the  time;  that  they  had  tried  the  ex- 
periment and  found  that  it  could  not  be  done. 

The  defendant  had  the  full  benefit  of  all  this  discrediting 
evidence,  but  failed  to  convince  the  jury  upon  the  point,  and 
now,  after  so  long  a  time,  seeks  to  obtain  a  new  trial  on  the 
ground  of  having  discovered  evidence  that  the  witness  had 
made  statements  out  of  court  with  regard  to  the  matter, 
materially  different  from  her  testimony  in  court. 

If  the  defendant  had  sought  to  obtain  a  new  trial  on  the 
ground  of  newly-discovered  evidence  that  would  impeach 
the  general  reputation  of  the  witness  for  truth  and  veracity, 
the  cases  everywhere  agree  that  it  could  not  be  done.  In 
Tappin  v.  Clarke^  82  Conn.,  367,  the  court  say:  "This 
court  has  never  before  been  asked  to  grant  a  new  trial  on 
the  ground  of  newly-discovered  evidence  to  impeach  the 
character  of  a  witness  sworn  on  a  former  trial.  This  cannot 
be  owing  to  the  fact  that  cases  have  not  arisen  in  which  the 
question  could  have  been  made,  for  scarcely  has  there  been 
an  important  trial  with  many  witnesses,  where  diligent 
search  would  not  have  discovered  evidence  of  this  character 
against  some  witness  on  the  trial.  But  it  must  be  owing  to 
the  unbroken  current  of  authority  on  the  subject,  early  es- 
tablished elsewhere,  that  rendered  it  highly  improbable  that 
an  attempt  of  this  kind  would  be  successful.  Indeed  the 
only  hope  the  petitioner  seems  to  entertain  of  his  case  is  based 
upon  making  it  appear  that  it  is  an  exception  to  the  general 
rule,  which  he  freely  admits  is  adverse  to  his  claim." 

It  can  as  truly  be  said  that  there  has  hardlj^  ever  been  a 
case  tried  which  involved  an  exciting  personal  controversy, 
in  which  persons  could  not  afterwards  have  been  found  by 
diligent  search,  who  would  have  testified  to  statements  made 
out  of  court  by  some  of  the  witnesses  varying  materially 
from  their  testimony  in  court.  Such  testimony  is  generally 
very  unreliable  and  dangerous.  What  Greenleaf,  in  his 
work  on  Evidence  (vol.  1,  §  200,)  says  of  oral  admissions 
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of  parties,  applies  with  equal  force  to  this  class  of  evidence. 
He  says :  "  With  respect  to  all  verbal  admissions  it  may  be 
observed  that  they  ought  to  be  received  with  great  caution. 
The  evidence,  consisting  as  it  does  of  the  mere  repetition  of 
oral  statements,  is  subject  to  much  imperfection  and  mistake ; 
the  party  himself  either  being  misinformed,  or  not  having 
clearly  expressed  his  own  meaning,  or  the  witness  having 
misunderstood  him."  Judge  Rbdfibld,  in  his  note  to  the 
twelfth  edition  of  the  work,  says  as  follows :  "  In  a  somewhat 
extended  experience  of  jury  trials  we  have  been  compelled 
to  the  conclusion  that  the  most  unreliable  of  all  evidence  is 
that  of  the  oml  admissions  of  the  party,  and  especially  where 
they  purport  to  have  been  made  during  the  pendency  of  the 
action,  or  after  the  parties  were  in  a  state  of  controversy. 
It  is  not  uncommon  for  different  witnesses  of  the  same  con- 
versation to  give  precisely  opposite  accounts  of  it.  ♦  *  * 
When  we  reflect  upon  the  inaccuracy  of  many  witnesses  in 
their  original  comprehension  of  a  conversation,  their  extreme 
liability  to  mingle  subsequent  facts  and  occurrences  with 
the  original  transactions,  and  the  impossibility  of  recollect- 
ing the  precise  terms  used  by  the  party  or  of  translating 
them  by  exact  equivalents,  we  must  conclude  that  there  is 
no  substantial  reliance  upon  this  class  of  testimony." 

All  this  may  be  said  with  regard  to  statements  of  what  a 
witness  has  said  out  of  court  about  the  matter  as  to  which  he 
has  testified,  and  especially  where  the  discovery  as  to  what 
the  witness  is  claimed  to  have  said  is  made  long  after  an 
exciting  trial. 

But  can  it  make  any  real  difference  in  what  way  the  cred- 
ibility of  a  witness  is  impeached?  However  it  is  done  the 
result  is  the  same.  The  witness  is  shown  to  be  not  worthy 
of  belief,  and  the  jury  are  to  take  his  testimony  with  caution 
and  distrust.  Here  is  a  witness  whose  character  for  veracity 
is  bad  in  the  community.  Here  is  another  who  has  made 
statements  out  of  court  which  conflict  with  his  statements 
in  court.  Do  they  not  stand  substantially  on  the  same 
ground?    In  either  case  the  credibility  of  the  witness  is 
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impaired.  In  both  cases  the  testimony  of  the  witness  can- 
not be  relied  upon. 

If  a  new  trial  would  not  be  granted  for  newly-discovered 
impeaching  evidence  in  the  one  case,, it  would  seem  as  if  it 
ought  not  to  be  granted  for  newly-discovered  discrediting 
evidence  in  the  other. 

But  while  the  effect  upon  the  credibility  of  the  witness  is 
substantially  the  same  in  both  cases,  there  is  a  difference 
which  should  perhaps  be  noticed  in  respect  to  the  diligence 
required,  and  the  facilities  for  obtaining  evidence.  If  char- 
acter generally  is  attacked  it  is  a  matter  of  common  knowl- 
edge, and  all  that  is  necessary  to  be  done  in  order  to  impeach 
or  sustsiin  character  is  to  go  into  the  community  in  which 
the  witness  resides.  One  reason  why  new  trials  will  not  be 
granted  for  newly-discovered  evidence  affecting  character,  is 
that  the  jury  may  believe  the  witness  notwithstanding  the 
impeachment;  while  an  independent  fact  tending  to  dis- 
credit a  witness  might  have  much  more  weight  with  the 
jury.  In  this  respect  the  two  cases  differ.  Another  obvious 
difference  is  this :  if  a  witness  is  liable  to  impeachment  by 
a  direct  attack  upon  his  character,  the  fact  is  known  to  many 
and  slight  diligence  will  discover  it;  while  contradictory  or 
inconsistent  statements  made  by  a  witness  may  be  known 
by  but  one  or  a  few  pei-sons,  and  cannot  be  discovered  by 
the  use  of  a  much  greater  degree  of  diligence.  In  these  re- 
spects, as  well  as  in  some  others,  the  cases  are  unlike.  Still, 
testimony  of  this  character  is  but  another  mode  of  impeach- 
ing a  witness ;  and  aside  from  the  danger  of  fabrications, 
misrepresentation,  and  forgetfulness,  it  is  not  very  convinc- 
ing in  its  nature. 

These  considerations  apply  with  equal  force  to  the  case  of 
the  other  witness,  Henry  Green.  He  testified  on  the  trial 
to  admissions  of  the  defendant,  made  to  him  at  different 
times,  to  the  effect  that  he  burned  the  plaintiff's  barn.  In 
the  present  suit  for  a  new  trial  it  in  alleged  in  the  petition 
that  the  witness  had  at  different  times  stated  to  sundry  per- 
sons out  of  court  that  no  such  admissions  were  made.     So 
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far  the  case  of  this  witness  is  similar  iu  every  respect  to  that 
of  the  other. 

But  the  newly-discovered  evidence  with  regard  to  him  in- 
cludes that  of  his  conviction  at  a  former  time  of  the  crime 
of  theft.  But  this  fact  would  merely  affect  the  credibility 
of  the  witness.  It  does  not  debar  him  from  testifying.  By 
Gen.  Statutes,  §  1098,  it  is  provided  that  such  a  conviction 
shall  not  disqualify  a  witness,  but  that  "  such  conviction 
may  be  shown  for  the  purpose  of  affecting  his  credit."  It 
operates  therefore  merely  as  an  impeachment  of  his  veracity, 
and  comes  under  the  same  rule  with  other  impeaching  evi- 
dence. 

The  entire  case  as  presented  by  the  record  fails  to  fulfill 
the  conditions  laid  down  on  the  subject  of  petitions  for  new 
trials,  in  Parsons  v.  Platt^  87  Conn.,  668. 

We  will  not  say  that  new  trials  will  never  be  granted  for 
newly-discovered  evidence  of  the  character  we  have  been 
considering ;  but  we  will  say  that  it  should  not  be  done  un- 
less it  appears  reasonably  certain  that  injustice  has  been  done, 
and  that  the  result  of  a  new  trial  will  probably  be  different. 
Now  the  newly-discovered  evidence  in  this  case  is  not  of  a 
very  convincing  character.  It  fails  to  show  that  injustice 
was  in  fact  done  by  the  verdict.  And  when  we  consider 
that  there  was  considerable  evidence  before  the  jury  of  the 
same  general  character,  that  is,  evidence  which  tended  to 
show  that  the  testimony  of  Ella  Williams  and  Henry  Green 
ought  not  to  be  relied  on,  it  hardly  makes  it  probable  that 
the  verdict,  on  a  new  trial,  would  be  the  other  way.  The 
evidence  was  in  some  sense  cumulative,  and  it  was  inhe- 
rently so  weak  as  to  add  but  little  to  the  evidence  which 
was  before  the  jury.  It  was  not  <5f  sufficient  weight  to 
justify  the  belief  that  it  rendered  certain  what  was  before 
doubtful. 

But  aside  from  this,  there  are  other  considerations  which 
we  fear  the  court  below  overlooked  ;  and  these  are  suggested 
by  the  lapse  of  time.  The  original  suit  was  brought  to  re- 
cover damages  occasioned  by  three  incendiary  fires  ;  the  first 
was  October  22d,  1876,  the  second  March  22d,  1877,  and  the 
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third  January  17th,  1879,  The  suit  was  returnable  on  the 
first  Tuesday  of  June,  1879,  and  a  final  trial  was  reached  at 
the  September  term,  1883,  This  petition  was  brought  to 
the  May  term,  1885.  It  was  tried  and  a  judgment  rendered 
in  April,  1888,  thirteen  years  from  the  time  of  the  first  fire, 
eleven  years  from  the  second,  and  nine  years  from  the  third. 

Of  course  there  is  no  statute  of  limitations  barring  this 
petition.  It  was  brought  in  less  than  three  years  after  the 
verdict  was  rendered.  Three  years  more  elapsed  before 
trial;  and  when  the  Superior  Court  rendered  judgment 
granting  a  new  trial,  the  time  elapsed  was  more  than  suffi- 
cient to  have  barred  an  original  action.  It  must  not  be 
understood  however  that  we  are  applying  the  statute  of 
limitations  to  this  case ;  we  simply  call  attention  to  the  fact 
that  the  granting  of  a  new  trial  is  exposing  the  parties  to 
the  evils  which  the  statute  was  intended  to  guard  against. 
Hence  the  case  is  to  a  great  extent  within  the  equity  of  that 
statute.  Laches,  whereby  the  other  party  is  prejudiced,  is 
frequently  a  defense  to  an  equitable  action.  So  here,  while 
no  legal  laches  is  imputable  to  the  parties,  yet  the  circum- 
stances are  such  that  the  lapse  of  time  may  be  extremely 
prejudicial.  It  involves  the  parties  in  an  investigation,  in  a 
court  of  justice,  of  stale  demands.  Witnesses  die,  remove 
from  the  state,  forget,  and  make  mistakes,  to  say  nothing  of 
the  ease  with  which  things  may  be  misremembered,  if  there 
is  any  temptation  or  inclination  to  do  so.  These  are  mat- 
ters not  necessarily  conclusive  it  is  true,  but  nevertheless 
proper  to  be  considered  in  determining  questions  of  this 
character*  It  is  well  to  consider  whether  the  probability  of 
injustice  is  not  quite  as  great,  or  greater,  in  granting  a  new 
trial  as  in  refusing  it.  On  the  whole  it  is  not  clear  that  jus- 
tice demands  a  new  trial. 

But  it  is  claimed  by  the  counsel  for  the  plaintiff  in  the 
present  suit  that  this  court  has  no  power  to  review  a  judg- 
ment of  the  Superior  Court  in  a  case  like  this ;  that  the  case 
addresses  itself  to  the  sound  discretion  of  the  court  and  is 
within  the  sole  and  final  jurisdiction  of  that  court.  At  the 
same  time  the  counsel  admit  that  many  such  cases  have  come 
Vol.  LvnL— 6 
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to  this  court  on  reservations  for  advice  and  on  demuiTers  to 
petitions,  and  have  been  heard  on  their  merits  and  the  ques- 
tions of  law  made  have  been  decided  and  advice  given  to 
the  court  below  upon  the  reservations. 

If  this  court  has  no  jurisdiction  over  such  cases  when 
brought  here  by  appeal,  it  could  have  none  when  brought 
before  them  upon  reservations  for  our  advice,  either  upon  a 
finding  of  the  facts  or  upon  demurrer  to  the  petition.  For 
the  advice  thus  given  is  not,  as  it  was  in  its  origin  and  early 
history,  a  merely  informal  expression  of  opinion  on  the  part 
of  this  court  to  aid  the  court  below  in  arriving  at  a  sound 
conclusion,  but  for  many  years  has  been  by  statute  made 
final  and  decisive  as  to  the  matter  reserved,  and  the  court 
below  is  required  to  render  judgment  in  accordance  with 
the  advice  so  given.  Gen.  Statutes,  §  1114.  This,  it  will 
i*eadily  be  seen,  is  entirely  incompatible  with  a  final  juris- 
diction in  such  cases  on  the  part  of  the  Superior  Court,  for 
what  becomes  of  its  sole  jurisdiction  if  a  higher  court  can 
require  it  to  render  a  prescribed  judgment.  And  if  this 
court  has  no  jurisdiction  in  such  cases,  the  court  below 
clearly  cannot  giv^  it  jurisdiction  by  merely  reserving  the 
case  for  its  advice. 

There  are  many  cases  where  a  matter  lies  within  the  dis- 
cretion of  the  court,  and  the  court  may  yet  commit  an  error 
in  its  ruling.  Thus,  the  allowance  or  disallowance  of  an 
amendment  is  often  spoken  of  as  a  matter  of  discretion  with 
the  court,  and  is  so  unless  by  some  statute  the  party  has  a 
right  to  make  the  amendment,  or  the  amendment  itself  is 
one  that  by  settled  rules  of  law  could  not  be  made.  If  the 
court  in  exercising  its  discretion  denies  a  party  an  amend- 
ment which  the  law  gives  him  a  right  to  make,  or  allows  an 
amendment  that  these  rules  forbid,  it  commits  an  error  and 
its  judgment  in  the  matter  can  be  reviewed.  Just  so  here, 
the  matter  of  granting  new  trials  upon  petitions  is  one  hedged 
about  with  settled  rules,  and  while  the  Superior  Court  may 
exercise  its  sound  judgment  upon  the  facts  proved  before  it, 
yet  it  must  exercise  that  judgment  within  those  rules.  The 
matter  reviewed  in  this  case  is  the  judgment  of  the  court 
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below  that  the  case  comes  within  those  rules.  Our  opinion 
is  that  it  does  not,  and  the  judgment  below  is  necessarily 
reviewed  by  us  in  coming  to  that  conclusion.  The  very 
statute  that  authorizes  the  bringing  of  petitions  for  new 
trials,  provides  that  they  shall  be  granted  ^'  according  to  the 
usual  rules  in  such  cases."  Gen.  Statutes,  §  1125.  And 
this  has  from  the  first  been  substantially  the  language  of  the 
statute  on  the  subject.  These  rules  are  of  course  rules  of 
law.  And  it  is  difficult  to  see  how,  if  the  court  is  required, 
in  its  judgments  in  such  cases,  to  govern  itself  by  these  rules 
of  law,  those  judgments  should  not  be  subject  to  revision  on 
proceedings  in  error  where  those  rules  are  violated. 

The  case  principally  relied  upon  by  the  appellee,  in  his 
claim  that  the  judgment  in  this  case  cannot  be  reviewed  on 
error,  is  that  of  Parsons  v.  Pltxtt^  37  Conn.,  668.  In  that 
case  it  is  ti*ue  that  the  cpurt  holds  that  a  refusal  to  grant  the 
new  trial  is  not  a  snbject  of  error,  but  a  matter  of  discretion. 
And  yet  that  very  case  lays  down  the  rules  that  must  gov- 
ern the  granting  of  new  trials  on  such  petitions ;  and  those 
rules  are  imperative  ones,  the  disregard  of  which  by  the 
court  below  would  constitute  error  upon  every  principle 
upon  which  judgments  are  ever  reviewed  on  error.  And 
the  cases  there  cited  in  support  of  the  decision  almost  all 
recognize  the  existence  and  positive  character  of  these  rules. 

The  court  considered  a  petition  for  a  new  trial  when 
brought  before  it  on  a  motion  in  error  in  Wooster  v.  Glover^ 
87  Conn.,  816.  It  had  previously,  in  Carrington  v.  Holahird^ 
17  Conn.,  680,  entertained  a  case  which  was  substantially 
one  of  a  petition  for  a  new  trial,  when  brought  up  by  a  mo- 
tion in  error,  and  had  reversed  the  judgment  below,  which 
was  against  the  petitioner.  In  that  case,  to  an  ordinary  pe- 
tition for  a  new  trial  was  added  a  prayer  for  an  injunction 
against  the  enforcement  of  the  original  judgment.  Church, 
J.,  giving  the  opinion  of  the  court,  says : — "  The  character 
of  this  application  is  somewhat  equivocal.  It  is  not  a  peti- 
tion or  bill  addressed  in  form  to  a  court  of  equity,  and  if  it 
had  not  contained  a  prayer  for  an  injunction,  it  might  well 
enough  have  been  taken  for  a  petition  to  a  court  of  law  for 
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a  new  trial  under  the  68th  section  of  the  statute  regulating 
civil  actions."  It  is  clear  that  the  case  was  in  all  its  essen- 
tials and  in  the  law  governing  it,  a  petition  for  a  new  triaL 
The  case  of  Knowles  v.  Northrop,  63  Conn.,  360,  was  a  case 
of  a  petition  for  a  new  trial,  dismissed  by  the  court  below, 
and  brought  before  this  court  by  an  appeal,  and  not  only  en- 
tertained by  the  court,  but  the  judgment  below  reversed. 
It  is  true  that  the  question  was  not  directly  passed  upon  by 
the  court  in  these  cases,  but  no  objection  was  made  by  the 
adverse  counsel  and  none  seems  to  have  occurred  to  the 
court. 

But  aside  from  these  precedents,  which  perhaps  are  too 
few  to  be  regarded  as  establishing  a  practice  on  the  subject, 
we  must,  upon  principle,  regard  a  violation  of  the  settled 
rules  which  govern  such  petitions  as  error,  and  an  error  that 
may  be  reviewed  by  this  court. 

The  point  was  made  by  the  counsel  for  the  appellee  that 
a  petition  for  a  new  trial  is  not  a  suit,  but  only  an  interlocu- 
tory proceeding  in  a  suit,  and  that  the  judgment  is  not  a 
final  one,  and  that  for  this  reason  error  will  not  lie,  and 
some  rulings  and  dicta  of  this  court  are  cited  in  support  of 
the  claim.  But  it  is  a  well-6ettled  rule  that  this  court  will 
not  consider  on  a  reservation  any  proceedings  that  are  not 
final  ones,  nor  advise  as  to  any  judgments  that  are  not  to  be 
final,  (Robinson  v.  Mason,  27  Conn.,  270  ;  Tweedy  v.  Nichols, 
id.,  618 ;  N.  York,  Mousatonic  ^  Northern  JR.  JR.  Co.  v.  Bos- 
ton, Sartford  ^  Erie  R.  R.  Co.,  36  id.,  196;)  and  yet  it  is 
admitted  that  this  court  has  for  a  long  time  entertained  pe- 
titions for  new  trials  where  brought  before  it  by  reservation. 
We  think  this  practice  has  established  the  rule,  which  we 
think  a  reasonable  one  in  itself,  that  petitions  for  new  trials 
are  so  far  to  be  regarded  as  suits,  and  the  judgments  in  them 
as  final  judgments,  that  proceedings  in  error  will  lie  from 
the  judgments  rendered  in  them.  Any  other  rule  would 
preclude  entirely  a  revision  of  errors  in  these  judgments. 
In  an  ordinary  case  errors  committed  in  the  earlier  stages  of 
a  suit  can  be  reviewed  upon  proceedings  in  error  after  final 
judgment,  but  in  the  case  of  petitions  for  new  trials,  if  the 
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court  should  commit  an  error  iu  granting  the  new  trial,  the 
error  could  not  be  reviewed  after  the  new  trial  had  been  had 
upon  proceedings  in  error  from  the  final  judgment,  and  if 
the  court  had  refused  to  grant  a  new  trial  there  would  of 
course  be  no  further  opportunity  to  get  the  case  before  the 
higher  court  in  any  form. 

Tlie  plaintiff  makes  the  further  point  that  the  statute  of 
1882,  which  substitutes  appeals  for  motions  in  error  and  mo- 
tions for  new  trials,  as  a  mode  of  bringing  up  cases  for  review 
by  this  court,  specially  excepts  petitions  for  new  trials,  and 
that  therefore  this  petition  cannot  be  brought  up  by  an  ap- 
p^,  as  it  has  been  here,  but  only  by  a  motion  for  a  new 
trial  or  a  motion  in  error.  Acts  of  1882,  p.  144.  There 
might  perhaps  be  something  in  this  objection  if  that  excep- 
tion in  the  statute  were  still  in  force.  But  it  was  dropped 
in  the  revision  of  1888,  and  the  statute  as  it  now  stands  au- 
thorizes appeals  in  all  cases.    Gen.  Statutes,  §  1129. 

There  is  error  in  the  judgment  of  the  Superior  Court  and 
it  is  reversed. 

In  this  opinion  the  other  judges  concurred. 


HONOBA    McGaNN   V8.   LoBBNA   J.   HAMILTON. 

New  Haven  Co.,  June  T.,  ISSO.    Andrews,  C.  J.,  Caapbntbb,  Pabdbs, 
Looias  and  Bbasdsley,  Js. 

A  dty  charter  required  the  common  council  '^  annually  in  the  month  of 
July  to  choose  one  hundred  and  forty-four  freemen  of  the  city  to  serve 
as  jurors  in  the  city  court,'*  and  that  **  said  court  of  common  council 
•hall  retara  the  names  of  the  jurors  chosen,  under  the  hand  of  the 
mayor  and  the  president  of  the  board  of  aldermen,  to  the  clerk  of  the 
city  court."  Held  that  where,  after  the  choice  of  the  jurors,  the  mayor 
and  members  of  the  council  had  gone  out  of  office,  and  no  return  had 
been  made,  and  a  new  mayor  and  council  had  been  elected,  the  new 
council  could  make  the  return. 

The  charter  required  the  clerk  of  the  city  court  to  **  write  the  name  of  each 
juror  thus  chosen,  fairiy  on  a  separate  piece  of  paper,  and  roll  up  and 
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put  the  Mme  in  a  box."  From  this  box  the  sheriff  was  to  draw  the  names 
when  ordered  by  the  court.  Held  tiiat,  where  the  clerk  did  not  roll  up  the 
papers,  but  laid  them  flat  in  the  box,  and  then  shuflled  them  about,  it 
was  not  a  compliance  with  the  requirement  of  the  charter,  and  became 
a  sufficient  ground  for  a  challenii^  of  the  array,  in  a  case  in  which  ju- 
rors, whose  names  were  drawn  from  the  box,  were  impaneled  in  court 

Where  real  estate  is  encroached  upon  and  suit  brought,  the  plaintiff  will 
recover,  not  the  full  value  of  the  land,  but  the  damage  he  sustains  in 
being  deprived  of  its  use;  and  such  damage  will  be  limited  to  past 
time. 

Where  the  jury,  under  an  erroneous  charge  of  the  court,  returned  a  general 
verdict  for  the  plaintiff  of  one  dollar,  and  the  defendant  had  filed  a 
counterclaim  for  $100,  which  had  been  heard  with  the  rest  of  the  caae, 
it  was  held  that  the  smallness  of  the  verdict  was  not  a  reason  for  deny- 
ing the  defendant  a  new  trial  for  the  error  in  the  charge,  becauser  it 
could  not  be  known  how  far  the  verdict  was  affected  by  the  counter- 
claim. 

[Argued  June  11th— decided  October  SOth,  1889J 

Action  for  an  encroachment  upon  the  land  of  the  plaint- 
iff by  the  erection  of  a  wall  thereon  by  the  defendant,  and 
for  other  injury  to  the  land ;  brought  to  the  City  Court  of  the 
city  of  New  Haven,  and  tried  to  the  jury  before  Pickett^  J. 
The  defendant  challenged  the  array  of  the  jurors,  which  the 
court  overruled.  The  defendant  then  filed  a  counterclaim, 
which  was  heard  with  the  plaintiffs  case,  and  a  verdict  ren- 
dered for  the  plaintiff  for  one  dollar  damages.  The  defend- 
ant appealed  to  this  court,  for  error  in  the  rulings  and  charge 
of  the  court.     The  case  is  fully  stated  in  the  opinion. 

J.  P.  Pigott  and  W.  S.  Pardee^  with  whom  was  (?.  P. 
Ingenolly  for  the  appellant. 

A.  H.  Moulton  and  J.  W.  Ohapiit,  for  the  appellee. 

Carpenter,  J.  This  case  was  tried  to  a  jury  in  the  City 
Court  of  New  Haven.  The  defendant's  attorney  challenged 
the  array  of  juroi*s  on  the  following  grounds : — 

*'  First,  because  no  return  of  the  hundred  and  forty-four 
freemen  chosen  by  the  common  council  of  the  city  of  New 
Haven,  in  July,  1888,  signed  by  the  then  mayor  of  the  city, 
or  by  the  then  president  of  the  then  board  of  aldermen  dur* 
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ing  his  then  term  of  office,  bad  been  made  to  the  clerk  of 
said  court. 

**  Second,  because  the  names  of  the  jurors  drawn  were  not 
put  into  the  box  to  be  drawn,  on  paper  rolled  up,  but  were 
on  straight  unfolded  slips  of  paper,  which  were  not  rolled  up, 
but  lay  flat  in  the  box." 

The  court  disallowed  the  challenge. 

The  record  shows  that  the  jurymen  were  appointed  by 
the  court  of  common  council  in  July,  1888.  Their  names 
were  not  returned  to  the  clerk  of  the  City  Court  until  March, 
1889.  At  that  time  the  government  of  the  city  had  passed 
into  the  hands  of  a  new  mayor  and  a  new  court  of  common 
council. 

The  charter  of  the  city  requires  that  "  the  court  of  com- 
mon council  of  said  city  shall  annually  choose  in  the  month 
of  July  one  hundred  and  forty-four  freemen  of  said  city  to 
serve  as  jurors  in  said  City  Court.  Said  court  of  common 
council  shall  return  the  names  of  the  jurors  chosen  as  afore- 
said under  the  hand  of  the  mayor  of  said  city,  or  of  the 
president  of  the  board  of  aldermen,  to  the  clerk  of  the  City 
Court." 

The  substance  of  the  objection  is,  that  it  was  not  compe- 
tent for  the  succeeding  court  of  common  council  to  make 
the  required  return. 

It  is  undoubtedly  true  that  the  charter  contemplates  that 
the  common  council  making  the  appointment  will  make  the 
return ;  and  it  is  also  true  that  the  City  Court  could  not  law- 
fully draw  a  jury  from  any  list  of  names  not  returned ;  but 
the  charter  fixes  no  time  within  which  the  list  shall  be  re- 
turned ;  and  an  incoming  administration,  finding  that  that 
duty  had  been  omitted,  might  well  perform  it.  The  jurors 
serving  in  this  case  were  taken  from  that  list.  The  case 
was  tried  during  the  March  term.  The  presumption  is,  the 
contrary  not  appearing,  that  they  were  not  drawn  and  sum- 
moned until  the  list  had  been  returned. 

The  contention  that  tlie  new  court  of  common  council 
and  the  new  mayor  could  not  officially  know  the  action  of 
their  predecessors  in  this  matter  cannot  be  maintained. 
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The  goverrnnent  of  a  city  contiimeH  in  whosesoever  hands 
it  may  be.  The  action  of  a  government  under  a  former  ad- 
ministration had  become  and  was  a  matter  of  record,  and 
the  new  administration  was  bound  to  take  official  notice  of 
it.  While  the  return  was  irregular  in  respect  to  time  only, 
it  was  not  such  an  irregularity  as  invalidated  the  election. 
In  denying  the  challenge  for  the  first  cause,  therefore,  there 
was  no  error. 

In  respect  to  the  second  cause.  The  charter  requires 
that  the  clerks  of  the  City  Court  "  shall  write  each  juror's 
name  thus  chosen,  fairly  on  a  separate  piece  of  paper,  and 
roll  up  and  put  the  same  into  a  box,  which  he  shall  provide 
and  keep  for  that  purpose ;  and  whenever  the  sheriff  of  said 
city,  or  the  officer  acting  in  his  stead,  shall  receive  a  warrant 
from  the  clerk  of  said  court  to  summon  a  jury,  he  shall,  ^^  in 
the  presence  of  the  judge  or  assistant  judge  and  clerk  of 
said  court,  take  out  of  said  box  as  many  papers  as  his  war- 
rant directs." 

The  most  that  the  court  found  on  this  point  is  what  the 
clerk  testified  to,  namely,  "  that  when  he  had  written  the 
names  of  the  jurors  on  separate  pieces  or  slips  of  paper,  he 
rolled  about  and  shuffled  the  slips  containing  the  names, 
before  be  put  the  same  into  the  jury  box,  so  that  the  order 
of  drawing  out  the  names  from  the  jury  box  could  not  be 
foreknown." 

The  object  of  the  charter  was  to  make  it  impossible  for 
the  officer  drawing  the  jurymen  to  exercise  any  partiality  or 
discretion  even.  Had  the  directions  of  the  charter  been 
strictly  followed  it  would  have  been  impossible  to  have  seen 
the  names  before  drawing  them,  and  the  officer  serving  a 
jury  warrant  could  not  have  exercised  any  choice  or  discre- 
tion by  drawing  names  which  he  desired  to  draw,  if  any,  or 
by  omitting  to  draw  names  which  he  preferred  not  to  draw, 
if  any.  As  it  was,  the  names  of  some  of  the  jurors  might 
have  been  on  the  upper  side  of  the  paper,  and  might  have 
been  seen;  the  names  of  others  might  have  been  on  the 
under  side  and  not  seen.  It  was  possible  for  him  to  see  some 
of  the  names,  and  if  for  any  reason  he  wished  to  draw  them 
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or  omit  drawing  them,  he  could  have  done  so.  The  pres- 
ence of  the  judge  and  the  clerk  could  not  prevent  that ; 
but,  if  the  paper  had  been  rolled  up  as  directed,  he  could 
have  had  no  choice,  and  the  presence  of  the  judge  and  clerk 
would  have  prevented  or  detected  his  drawing  any  more 
pieces  of  paper  than  his  precept  required,  and  thus  fraud  or 
partiality  would  have  been  impossible.  The  statute  in  pre- 
cise terms  told  the  clerk  what  to  do.  It  did  not  permit  him 
to  exercise  any  discretion.  He  was  not  at  liberty  to  sub- 
stitute for  the  action  required  some  other  action  which  he 
might  consider  as  good  or  better.  Obedience  was  his  first 
aad  only  duty.  Disobedience  made  it  possible  for  the  ofiRcer 
easily  to  defeat  the  object  of  the  statute.  The  statute  hav- 
ing directed  the  way  in  which  the  thing  should  be  done,  all 
other  ways  were  impliedly  prohibited.  We  are  constrained 
to  hold  therefore  that  the  court  erred  in  overruling  the 
second  cause  of  challenge. 

The  testimony  of  Sylvan  us  Butler,  an  experienced  civil 
engineer,  that  two  stakes,  each  having  a  nail  in  the  top, 
found  very  near  his  survey  line,  were  surveyor's  stakes,  was 
unexceptionable.  It  was  a  matter  with  which  he  was  familiar 
as  an  expert. 

The  court  told  the  jury  that  "  whenever  by  one  act  a  per- 
manent injury  is  done  to  the  property  of  another,  the  dam- 
ages should  be  assessed  once  for  all,  and  any  depreciation  in 
the  value  of  the  property  on  account  of  such  trespass  is  an 
element  of  damages."     This  is  assigned  as  error. 

The  rule  here  given  is  applicable  to  a  case  where  the  dam- 
age consists  in  an  injury  to  the  property  itself  whereby  its 
value  is  lessened,  but  it  is  hardly  applicable  to  a  case  where 
the  damage  consists  solely  in  depriving  the  owner  of  the  use 
of  it  for  the  time  being.  If  it  is,  then  the  legal  eflfect  of  it 
is  this — that  when  one  erects  a  building  or  other  permanent 
structure  upon  the  land  of  another,  and  the  owner  sues  and 
reoovei*s  damages,  the  result  is  that  the  title  to  the  land  thus 
taken  vests  in  the  wrong-doer.  The  true  rule  we  understand 
to  be,  that  where  real  estate  is  encroached  upon,  as  is  claimed 
in  this  case,  the  plaintiff  will  recover,  not  the  full  value  of 
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the  land,  but  the  damage  he  sustains  in  beiiig  deprived  of  its 
use  ;  and  such  damage  will  be  limited  to  past  time.  Shad- 
well  y.  Hutchinson^  2  Barn.  &  Adol.,  97. 

It  is  suggested  that  inasmuch  as  the  verdict  was  for  one 
dollar  damages  only,  the  court  will  not  reverse  the  judg- 
ment even  if  it  finds  error,  for  the  reason  that  the  defend- 
ant could  not  have  been  injured  by  the  erroneous  charge. 
This  might  be  so  were  it  not  for  the  fact  that  the  defendant 
files  a  counterclaim  in  which  she  claims  $100  damages.  That 
being  so,  and  the  verdict  being  general,  it  is  impossible  to  say 
how  much  damage  was  allowed  to  either  party. 

But  without  discussing  this  subject  further,  it  is  sufficient 
to  say  that  the  judgment  must  be  reversed  and  a  new  trial 
ordered  for  error  in  denying  the  challenge  to  the  array  for 
the  second  cause  specified. 

In  this  opinion  the  other  judges  concurred. 


The  Warnek  Glove  Company  vs.  William  H.  Jen- 
nings, Jb. 

New  London  Co.,  May  T.,  1889.    Andrews,  C.  J.,  Cabpbntbb,  Loomib, 
Beabdslkt  and  F.  B.  Hall,  Js. 

A  debtor  on  the  eve  of  insolvency  may  prefer  certain  creditors,  by  paying 
them  money  or  transferring  to  them  property,  if  it  is  done  in  good 
faith — the  transaction  remaining  valid  unless  set  aside  by  proceedings 
under  the  insolvent  law. 

In  the  absence  of  sucli  proceedings  neither  the  knowledge  of  the  creditor 
that  his  debtor  is  insolvent,  nor  the  fact  that  such  acts  are  calculated 
to  place  the  property  of  the  debtor  beyond  the  reach  of  his  creditors, 
will  of  themselves  render  such  bond  fide  transaction  void  or  fraudulent 
in  law. 

A  trader  who  was  insolvent  and  threatened  with  suits  by  his  creditors,  sold 
his  entire  stock  of  goods  for  cash  and  placed  five  hundred  dollars  in  the 
hands  of  the  defendant,  who  was  a  mortgage  creditor,  under  an  agree- 
ment that  he  should,  if  possible,  effect  a  settlement  with  his  merchan- 
dise creditors  (the  debtor  providing  otherwise  for  certain  loans  from 
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friends)  for  twenty-three  per  cent,  of  their  claims,  the  debtor  to  supply 
him  with  what  more  money  was  necessary  to  make  this  amount,  he  pay- 
ing all  such  creditors  as  would  take  that  percentage  in  full,  and  retain- 
ing and  applying  on  his  own  claim  whatever  was  left  The  defendant 
deposited  the  five  hundred  dollars  in  bank  with  his  own  funds,  and  had 
paid  out  a  part  of  it  to  creditors  when  he  was  factorized  by  a  non- 
assenting  creditor  as  having  the  money  of  the  debtor  in  his  hands.  At 
this  time  he  had  paid  all  the  creditors  who  would  accept  the  percentage 
offered;  about  half  refused  it  No  proceedings  in  insolvency  had  been 
instituted.    Held^ 

1.  That  in  the  absence  of  any  finding  that  the  arrangement  was  entered 

into  with  the  object  of  placing  the  debtor's  property  beyond  the  reach 
of  his  creditors,  or  of  delaying  or  defrauding  them,  the  court  could  not 
presume  any  such  fraudulent  intent,  but  must  regard  the  arrangement 
as  a  business  transaction  entered  into  by  the  parties  in  good  faith. 

2.  That  the  defendant  was  not  holden  for  what  he  had  paid  out  to  assent- 

ing creditors,  as  the  debtor  had  a  right  to  prefer  creditors,  subject  only 
to  invalidating  proceedings  under  the  insolvent  law. 

S.  That  he  was  not  holden  for  the  balance  left  in  his  hands,  as  at  the  time 
of  the  service  of  the  factorizing  process  upon  him  the  event  had  hap- 
pened which  gave  him  the  right  to  retain  this  balance,  and  he  had  ac- 
tually appropriated  it. 

The  facts  constituting  a  transaction  claimed  to  have  been  fraudulent  being 
fully  stated  and  no  corrupt  motive  or  fraudulent  purpose  having  been 
found,  the  question  whether  the  transaction  was  fraudulent  becomes  a 
question  of  law. 

A  finding,  after  setting  forth  the  facts,  concluded  as  follows:— I  find  that 
the  arrangement  was  calculated  to,  and  did  in  fact,  delay  the  plaintiffs 
and  other  non-assenting  creditors,  and  was  calculated  to  place  the  debt- 
or's property  beyond  their  reach  and  to  defraud  them.  Held  to  be  a 
conclusion  of  law  upon  the  facts,  which  could  be  reviewed  by  this  court 

An  estoppel  is  intended  as  a  protection  to  the  party  setting  it  up  against 
loss,  and  not  as  a  means  of  gain  to  him. 

Where  the  only  action  to  which  a  creditor  was  led  by  a  representation  that 
the  party  had  funds  of  the  46btor  in  his  hands,  was  the  institution  of 
a  suit  against  the  debtor  and  the  service  of  a  factorizing  process  on  the 
party  making  the  representation,  it  was  held  not  enough  to  ereate  an 
estoppel  against  a  denial  by  the  garnishee  that  he  had  such  funds  in 
his  hands. 

[Argued  May  29th— decided  September  0th,  1880.] 

Scire  facias  upon  a  process  of  foreign  attachment  in 
which  the  defendant  was  garnisheed  as  haying  in  his  hands 
moneys  of  one  Haskell,  the  debtor  of  the  plaintiffs ;  brought 
to  the  Ck)urt  of  Common  Pleas  of  New  London  County,  and 
tried  to  the  court  before  Crumpy  J.    Facts  found  and  judg- 
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ment  rendered  for  the  plaintiffs,  and  appeal  by  the  defend- 
ant.   The  case  is  fully  stated  in  the  opinion. 

S.  LucaSy  with  whom  was  W.  Jff".  JenningSy  Jr.^  for  the  ap- 
pellant. 

1.  It  appears  by  the  record  that  the  money  placed  in  the 
defendant's  hands  was,  by  an  arrangement  made  between 
him  and  Haskell,  to  be  applied  in  a  specific  manner.  If  it 
had  not  been  thus  applied  and  creditor  had  not  intervened, 
Haskell  could  have  insisted  upon  that  application,  and  so 
might  any  creditor  for  whose  benefit  it  was  thus  placed. 
Any  other  disposition  of  the  money  by  the  defendant  would 
have  been  a  wrongful  conversion  of  it.  The  money  being 
deposited  for  a  specific  purpose,  the  defendant  held  it  in 
trust  for  that  purpose,  and  when  actually  paid  out  by  him 
in  accordance  with  the  terms  of  such  trust,  his  liability  there- 
for ceased.  This  court  has  fully  recognized  and  approved 
this  principle  of  law.  Sarvey  v.  Mix^  24  Conn.,  406.  See 
also  Nbstrand  v.  Atwood^  19  Pick.,  281. 

2.  The  record  discloses  the  fact  that  all  the  creditors  who 
would  accept  of  the  percentage  had  been  paid,  and  all  the 
others  had  refused  to  accept  when  the  garnishee  process  was 
served.  The  money  in  the  defendant's  hands  had  therefore 
become  denuded  of  that  portion  of  the  trust  that  required 
him  to  pay  the  money  to  the  creditors,  and  he  had  not  only 
the  right,  but  it  was  his  duty,  to  apply  the  balance  in  liquida- 
tion of  the  indebtedness  of  Haskell  to  him.  Hence  the  money 
was  not  subject  to  garnishment,  lor  the  attaching  creditor 
does  not  acquire  any  greater  rights  against  the  garnishee 
than  the  defendant  in  the  suit  possesses.  Drake  on  Attach., 
§§  458,  462,  660,  672,  691 ;  HarrU  v.  Phienix  Ins.  Co.,  36 
Conn.,  310;  Curtis  v.  Alvord,  46  id.,  669;  Fuller  v.  Foote, 
66  id.,  341. 

8.  The  record  states — "  I  find  that  the  arrangement  was 
calculated  to  and  did  in  fact  delay  the  plaintifiB  and  other 
non-assenting  creditoi-s  and  was  calculated  to  place  Hnskell's 
property  beyond  their  reach  and  to  defraud  them."  This  is 
only  a  conclusion  of  law,  not  a  finding  of  fact.     The  court 
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does  not  find  any  fraud  in  fact,  and  none  will  be  inferred  by 
this  court.  Kerr  on  Fraud  &  Mistake,  §  207 ;  Ihoight  y. 
Broum^  9  Conn.,  88 ;  Weeden  v.  Hawes^  10  id.,  50 ;  Argall  v. 
Cook,  48  id.,  160 ;  Eayden  v.  Allyn,  55  id.,  280. 

4.  There  being  no  actual  intent  to  defraud  creditors,  but 
simply  an  an-angement  to  pay  conditionally  one  creditor  in 
preference  to  another,  and  prefer  one  over  the  others,  the  court 
erred  in  holding  the  arrangement  void,  and  depriving  the  de- 
fendant of  his  right  of  application  of  the  money  to  Haskell's 
indebtedness  to  him.  The  condition  of  the  parties  at  the 
time  of  service  of  the  garnishee  process  governed,  indepen- 
dently of  the  arrangement.  At  that  time  the  defendant  owed 
nothing. 

C.  F,  Thayer,  with  whom  was  J,  M.  Thayer,  for  the  ap- 
pellees. 

Haskell  put  $500  into  the  defendant's  hands  prior  to  the 
service  of  the  factorizing  process.  The  plaintiffs*  attach- 
ment of  the  money  was  not  dissolved  by  any  assignment 
within  sixty  days  after  service  was  completed,  but  the  de- 
fendant, to  defeat  it,  relied  upon  an  agreement  with  Has- 
kell under  which  he  had  paid  certain  of  Haskell's  creditors 
$256.09,  and  had  appropriated  the  balance  to  expenses  and 
in  part  payment  of  his  own  secured  claim.  The  plaintiffs 
brought  suit,  relying  on  the  statement  which  the  defendant 
sent  them,  that  he  had  $1,300  of  Haskell's  money  in  his 
hands,  and  only  learned  of  the  defendant's  secured  note  and 
the  secret  arrangement  for  its  payment  on  the  trial.  The 
court  held  the  whole  arrangement  between  Haskell  and  the 
defendant  to  be  void  in  toto  as  against  non-assenting  credi- 
tors; and  the  question  is  whether  the  court  erred  in  so 
holding. 

1.  The  bare  statement  of  the  arrangement  discloses  an  in- 
tent to  withdi-aw  Haskell's  property  from  his  creditors,  and 
the  finding  shows  that  the  defendant  insisted  that  the  scheme 
was  so  artfully  devised  that  the  money  was  beyond  reach  of 
1^1  process  from  the  moment  it  came  into  his  hands.  Such 
an  intent  constitutes  a  legal  fraud.    Qaylord  v.  Couch,  5  Day, 
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223;  Fox  v.  HilU,  1  Conn.,  295;  WkittleBey  v.  McMahan^  10 
id.,  137  ;  Beers  v.  BoUford^  18  id.,  146  ;  Pettibone  v.  Stevens^ 
15  id.,  19;  Ahhe  v.  Newton^  19  id.,  20;  DeWolf  v.  Spra^ue 
Mfg.  Co.,  49  id.,  282;  TTAe^W^n  v.  FtZ«on,  44  Maine,  11; 
BlodgeUy.  Chaplin,  48  id.,  822;  Eboper  v.  iKH«,  9  Pick., 
435 ;  Kimball  v.  Thompson^  4  Cush.,  441.  And  an  intent  to 
delay  creditors  is  presumed  from  a  transfer  which  does  delay 
them.  In  all  such  cases  the  party  must  be  held  to  have  in- 
tended that  which  is  the  necessary  consequence  of  his  act. 
Wait  on  Fraud.  Con.,  §§  9,  196,  197,  822;  Knight  y.  Good- 
year Glove  Mfg,  Co,,  38  Conn.,  438 ;  Ingersoll  v.  Barker,  21 
Maine,  474.  A  man's  omissions  as  well  as  his  actions  fur- 
nish evidence  of  his  motives.  When,  therefore,  things  which 
ought  to  have  been  done  in  prudence  as  well  as  candor  are 
not  done,  we  find  reason  to  suppose  that  there  is  something 
more  intended  than  avowed.  Smith,  J.,  in  Burd  v.  Smith, 
4  Dallas,  76.  The  defendant's  letter  to  the  creditors  shows 
a  clear  attempt  to  coerce  them  into  a  relinquishment  of 
a  part  of  their  claims  in  order  to  receive  any  part  of  his  pro- 
perty, and  such  an  attempt  was  a  fraud  upon  them.  Perry 
on  Trusts,  §  592;  Ingraham  v.  Wheeler,  6  Conn.,  277 ;  Pettir 
bone  v.  Stevens,  supra;  Hooper  v.  Hills,  supra;  Hi/slop  v. 
Clarke,  14  Johns.,  458.  The  defendant  may  not  have  in- 
tended to  perpetrate  a  moral  fraud,  but  he  participated  in 
an  attempt  to  withhold  the  property  of  an  insolvent  debtor 
from  his  creditors,  knowing  the  fact  of  his  insolvency,  and 
even  if  innocent  in  the  beginning,  he  has  become  guilty  by 
maintaining  instead  of  repudiating  thei  scheme.  Wait  on 
Fraud.  Con.,  §  201 ;  Hawes  v.  Mooney,  39  Conn.,  87 ;  Bassett 
V.  McKenna,  52  id.,  437 ;  Latighton  v.  Harden,  68  Maine,  208. 
It  is  not  necessary  to  prove  actual  fraudulent  intent.  Salr 
mon  V.  Bennett,  1  Conn.,  525;  Beers  v.  Botsford,  supra;  Petti- 
bone V.  Stevens,  supra  ;  Abbe  v.  Newton,  supra;  Paulk  v.  Cooke, 
39  Conn.,  566 ;  Hooper  v.  Hills,  supra.  The  secret  under- 
standing between  Haskell  and  the  defendant  was  favorable  to 
both  and  prejudicial  to  Haskell's  creditors.  Dissenting  cred- 
itors were  in  their  power  and  were  morally  certain  to  receive 
nothing.     Perry  on  Trusts,  §§  590, 591, 592 ;  Wait  on  Fraud, 
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Con.,  §  828;  Burd  v.  Smith,  supra;  DeWolf  v.  Sprague 
Mfg.  Co.^  9upra.  The  arrangement  reserving  to  Haskell  the 
right  to  have  the  shares  of  dissenting  creditors  applied  on 
his  note  and  his  wife's  property  thereby  relieved  of  incum- 
brance, was  also  fraudulent.  Perry  on  Trusts,  §  591 ;  Au9- 
tin  V.  Bell^  20  Johns.,  442;  Burd  v.  Smithy  supra.  The 
agreement  that  the  fund  might  be  used  in  defending  suits  to 
be  brought  by  creditors  was  fraudulent.  Wait  on  Fraud. 
Con.,  §  318;  Smyth  v.  Ripley^  83  Conn.,  306.  Especially  so 
where  the  insolvent  debtor's  attorney  is  made  his  assignee, 
for  this  not  only  tends  directly  to  the  impairment  of  the 
fund,  but  it  places  the  attorney  in  two  inconsistent  positions. 
Wait  on  Fraud.  Con.,  §  836.  For  these  reasons  it  is  sub- 
mitted that  the  court  correctly  ruled  that  the  arrangement 
was  void  in  toto^  and  that,  as  against  HaskelFs  creditors,  the 
money  in  the  defendant's  hands  was  Haskell's  and  subject 
to  legal  process.     Owen  v.  Dixon^  17  Conn.,  492. 

2.  While  it  seems  that  all  the  other  questions  raised  were 
settled  in  Hawes  v.  Moaney^  39  Conn.,  37,  it  may  still  be 
claimed  that  judgment  should  have  been  rendered,  if  at  all, 
for  only  the  difference  between  $500  and  $256.09.  But  there 
was  no  evidence  to  prove  that  the  money  received  by  the  de- 
fendant was  ever  paid  out,  and,  it  having  been  proved  that 
$500  was  placed  in  his  hands,  the  same  money  will  be  pre- 
sumed to  remain  with  him  until  the  contrary  is  shown,  1 
Greenl.  Ev.,  §  41 ;  Gray  v.  Finck,  23  Conn.,  513  ;  Donahue 
Y.  Coleman^  49  id.,  495 ;  Bennett  v.  Agricultural  Ins.  Co.^  51 
id.,  504.  It  is  also  to  be  presumed  that  the  defendant's 
"own  check  drawn  against  his  individual  bank  account" 
was  paid  with  his  individual  funds.  And  having  mingled 
the  fund  with  his  own,  every  part  of  the  blended  property 
which  he  cannot  identify  as  his  own  is  open  to  attachment. 
Perry  on  Trusts,  §  447. 

8.  The  defendant  was  estopped  to  prove  a  fact  contrary 
to  his  written  statement,  upon  which. the  plaintiffs  relied  in 
bringing  their  suit,  and  the  court  erred  in  allowing  hira  to 
prove  that  any  sum  came  into  his  hands  less  than  twenty- 
three  per  cent  of  Haskell's  indebtedness.     The  judgment 
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is  therefore  right  in  amount,  and  substantial  justice  has  been 
done. 

F.  B.  Hall,  J.  Henry  E.  Haskell,  being  insolvent  and 
having  been  threatened  with  suits  by  his  creditors,  sold  his 
entire  stock  of  goods  for  cash  and  placed  $500  of  the  avails 
of  the  sale  in  the  hands  of  the  defendant. 

At  the  time  of  the  sale  Haskell  was  indebted  to  his  mer- 
chandise creditors  in  about  the  sum  of  $2,850  ;  to  relatives 
and  friends,  for  money  loaned,  in  about  $3,150  ;  and  was  lia- 
ble as  joint  maker  with  his  wife,  upon  a  note  of  $600,  fully 
secured  by  mortgage  upon  his  wife's  property;  which  note 
and  mortgage  were  owned  by  the  defendant. 

Said  sum  of  $500  was  placed  in  the  defendant's  hands  un- 
der the  following  circumstances  and  agreement: — Haskell 
was  to  place  in  the  defendant's  hands  twenty-three  percent, 
of  the  sum  due  his  merchandise  creditors  ;  the  defendant  was 
to  send  to  these  creditors  a  statement  of  Haskell's  affairs, 
offering  them  twenty-three  per  cent,  in  full  of  their  claims ; 
to  pay  that  percentage  to  such  of  them  as  would  accept  the 
same  in  full ;  to  pay  therefrom  his  own  fees  and  disburse- 
ments, and  to  apply  the  balance,  if  any  remained,  upon 
said  note  of  $600.  Haskell  was  to  personally  settle  with 
the  creditors  whose  claims  were  for  money  loaned.  Under 
this  agreement  the  defendant  received  the  $500  and  depos- 
ited it  in  the  bank  with  his  own  funds. 

On  the  6th  of  February,  1888,  the  defendant  sent  to  the 
plaintiffs,  and  to  Haskell's  other  merchandise  creditors,  a 
statement  of  all  Haskell's  debts  (excepting  said  note  due  the 
defendant),  amounting  to  $5,500,  and  of  his  assets,  described 
in  the  statement  as  "  about  $1,300  cash  on  hand  now  in  his" 
(Haskell's)  *' possession."  Accompanying  each  statement 
was  a  letter  signed  by  the  defendant,  as  attorney  at  law, 
stating  that  Haskell  had  placed  in  his  hands  the  money  to 
pay  twenty-three  per  cent,  of  his  debts,  as  shown  by  the 
statement,  asking  each  creditor  if  he  would  accept  twenty- 
three  per  cent,  in  full  of  his  claim,  stating  that,  if  he  would, 
the  writer  would  send  him  a  check  for  that  amount,  and  that 
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if  he  would  not,  insolvency  would  follow,  which  meant  noth- 
ing for  the  creditors. 

Acting  upon  the  information  thus  gained,  the  plaintiffs,  on 
the  21st  of  March,  1888,  commenced  suit  against  Haskell,, 
and  garnisheed  the  defendant,  who  then  disclosed  to  the  of- 
ficer that  he  was  not  indebted  and  had  no  funds  of  Haskell 
in  his  hands. 

At  the  time  of  the  service  of  the  copy,  twelve  of  the  mer- 
chandise creditors  had  accepted  the  compromise  offer,  and 
the  defendant  had  paid  them  by  his  check  $256.09.  The 
others  had  refused  to  accept  the  offer. 

Upon  these  facts  the  plaintiffs,  in  the  action  of  Bcire  fa- 
cias based  on  the  factorizing  process,  claim — 

First,  that  the  agreement  or  arrangement  between  Has- 
kell and  the  defendant  was  fraudulent,  and  that  therefore, 
at  the  time  of  the  service  of  the  copy  in  foreign  attachment, 
the  entire  $500  was  subject  to  attachment  in  the  defendant's 
hands. 

Second,  that  if  not  chargeable  with  the  entire  $500,  the 
defendant  should  be  held  to  have  been  indebted  at  that  time 
to  the  amount  of  the  sum  remaining  in  his  hands,  that  is,  to 
the  amount  of  the  difference  between  $500  and  $256.09  al- 
ready paid  by  the  defendant  to  the  assenting  creditors. 

Third,  that  by  reason  of  the  statements  in  the  letter  of 
February  6th,  the  defendant  is  estopped  from  denying  that 
$1,800  was  in  fact  placed  in  his  hands  by  Haskell. 

The  Court  of  Common  Pleas  sustained  the  first  of  these 
claims,  and  rendered  judgment  for  the  plaintiffs  for  $280.14 
and  costs. 

Whether  the  transaction  in  question  was  fraudulent  is 
upon  the  finding  of  the  court  a  question  of  law.  Having 
fully  set  forth  the  facts  the  language  of  the  finding  is — "  I 
find  that  the  arrangement  was  calculated  to,  and  did  in  fact, 
delay  the  plaintiffs  and  other  non-assenting  creditors,  and 
was  calculated  to  place  Haskell's  property  beyond  their  reach 
and  to  defraud  them."  This  must  be  regarded  as  a  legal  con- 
clusion upon  the  facts  found,  and  not  a  finding  of  actual  fraud 
from  the  proof  presented  to  the  court.  The  facts  forming 
Vol.  Lvm. — 6 
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the  alleged  fraudulent  transaction  having  been  fully  stated, 
and  no  corrupt  motive,  no  fraudulent  purpose,  having  been 
found,  the  inquiry  whether  the  transaction  itself  was  fraudu- 
lent becomes  one  of  law.  BeerB  v.  BoUford^  18  Conn.,  158; 
Pettihone  v.  Stevens^  15  id.,  25.  "  This  is  not,"  said  Wil- 
liams, C.  J.,  in  the  case  last  cited,  "  a  question  of  actual 
fraud,  but  whether  the  transaction  is  not  one  of  the  kind 
calculated  to  delay,  hinder  or  defraud  creditors;"  that  is, 
calculated  in  law  to  so  delay,  hinder  and  defraud  creditoi-s. 

The  Court  of  Common  Pleas  having  failed  to  find  that  the 
arrangement  in  question  was  entered  into  with  the  object  or 
purpose  of  placing  Haskell's  property  beyond  the  reach  of  his 
creditors,  or  of  in  any  manner  delaying  or  defrauding  them, 
this  court  cannot  presume  such  fraudulent  design,  but  must, 
upon  the  facts  found,  treat  the  arrangement  as  a  business 
transaction  entered  into  by  the  parties  in  good  faith.  Wee- 
den  V.  Hawes^  10  Conn.,  54 ;  Sisson  v.  Roath^  80  id.,  16. 

Assuming  then  that  there  was  no  actual  fraud,  no  inten- 
tion to  cheat  the  creditors  of  Haskell,  is  the  transaction 
fraudulent  in  law? 

It  is  true  that  by  the  arrangement  Haskell  intended  to 
prefer  the  assenting  over  the  non-assenting  creditors  to  the 
extent  of  twenty-three  per  cent,  of  their  claims,  and  to  pre- 
fer the  defendant  by  paying  to  him  the  shares  of  the  non- 
assenting  creditors,  and  that  the  effect  would  be,  at  least 
after  the  assenting  creditors  had  been  paid  by  the  defend- 
ant, and  he  had  appropriated  the  shares  of  those  refusing, 
to  place  the  funds  of  Haskell  beyond  the  reach  of  his  credi- 
tors, and  to  hinder  them  in  the  collection  of  their  claims. 

But  a  debtor  on  the  eve  of  insolvency  may  prefer  one  or 
more  of  his  creditors  by  payment  of  their  claims,  either  in 
money  or  by  the  transfer  to  them  of  property,  if  such  pay- 
ment is  made  in  good  faith.  In  the  absence  of  proceedings 
under  the  insolvent  law,  neither  the  knowledge  of  the  credi- 
tor of  his  debtor's  insolvency,  nor  the  fact  that  such  acts  are 
calculated  to  place  the  property  of  the  debtor  beyond  the 
reach  of  his  creditors  and  hinder  them  in  the  collection  of 
their  claims,  will  of  themselves  render  such  bond  fide  trans- 
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actions  void  or  fraudulent  in  law.  Meade  v.  Smith,  16  Conn., 
858 ;  ExHland  v.  Snow,  20  id.,  27. 

To  quote  the  language  of  this  court  in  ^rtland^.  Snow — 
"  There  is  no  more  objection  to  a  creditor's  purchasing  his 
debtor's  property  and  applying  it  in  payment,  than  there  is 
to  securing  himself  by  legal  process.  The  fact  therefore 
that  the  effect  of  this  transaction  was  to  put  the  property 
beyond  the  reach  of  other  creditors  is  of  itself  of  no  impor- 
tance." 

Were  the  plaintiffs  by  the  present  action  to  succeed  in 
collecting  their  claim,  the  result  would  be  to  remove  Has- 
kell's funds  from  the  reach  of  the  remaining  creditors,  and* 
hinder  them  in  the  collection  of  their  claims. 

By  the  arrangement  in  question  Haskell  intended  to  im- 
mediately devote  the  entire  sum  placed  in  the  defendant's 
hands  to  the  payment  of  his  creditor.  Upon  the  refusal  of 
creditors  to  accept  twenty-three  per  cent,  in  full,  the  portion 
of  such  refusing  creditors,  less  the  reasonable  expense  of 
executing  the  trust,  which  is  properly  allowed,  was  to  be  im- 
mediately appropriated  by  the  defendant  and  applied  upon 
his  valid  claim  against  Haskell,  exceeding  in  amount  the 
entire  sum  placed  in  the  defendant's  hands.  Haskell  had 
parted  with  all  control  over  the  money.  The  facts  disclose 
no  secret  trust  or  reservation  for  the  benefit  of  Haskell,  no 
contingency  upon  the  happening  of  which  any  part  of  the 
money  would  revert  to  him.  As  the  defendant  was  in  this 
case  himself  a  creditor,  we  think,  upon  these  facts,  that  the 
transaction  cannot  be  regarded  as  fraudulent  in  law,  so  as  to 
enable  the  plaintiffs  in  this  action  to  recover  after  a  full  per- 
formance by  the  defendant,  in  good  faith,  of  the  terms  of  the 
arrangement. 

Regarding  the  effect  of  such  an  agreement  a  different 
question  would  be  presented  had  the  defendant  been  copied 
before  payment  of  the  assenting  creditors,  or  had  such  a  fund 
been  gamisheed  in  the  hands  of  an  assignee  or  trustee  not 
himself  a  creditor  of  Haskell. 

The  case  before  us  differs  materially  from  JShwes  v.  Mo<h 
net/j  89  Conn.,  87,  cited  by  the  plaintiffs.    The  law  is  in  that 
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ease  expressly  applied  to  a  case  of  *^  actual  and  contemplated 
fraud,  participated  in  by  the  defendant." 

The  second  claim  of  the  plaintiffs,  that  the  defendant  is 
chargeable  with  the  sum  remaining  in  his  hands  after  pay- 
ment of  the  assenting  creditors,  we  think  cannot  be  sus- 
tained. The  event  which  gave  the  defendant  a  right  to 
retain  this  sum,  as  part  payment  of  his  claim,  had  happened 
before  service  of  the  factorizing  process  upon  him,  and  the 
defendant  had  actually  appropriated  the  money. 

The  finding  shows  that  before  the  service  upon  the  de- 
fendant, all  the  non-assenting  creditors  had  refused  to  accept 
the  compromise,  and  that  the  defendant  had  deposited  this 
money  in  the  bank  as  his  own  funds.  It  is  true  the  court 
finds  that  the  defendant  claimed  the  right  to  apply  some 
part  of  the  balance  remaining  in  his  hands  in  payment  for 
services  which  he  claimed  to  have  rendered  Haskell,  but  it 
is  not  found  that  any  sum  was  due  him  for  such  services. 
We  think  the  finding  clearly  shows  that  the  defendant,  hav- 
ing by  the  terms  of  the  agreement  the  right  to  apply  the 
balance  of  the  fund  in  his  hands  in  part  payment  of  a  valid 
claim  against  Haskell,  had  in  fact  availed  himself  of  that 
right  before  service  of  the  copy  in  foreign  attachment. 

Upon  the  plaintiffs'  third  claim,  that  the  defendant  is  es- 
topped from  denying  that  thirteen  hundred  dollars  was 
placed  in  his  hands  by  Haskell,  it  may  be  questioned 
whether  the  defendant  made  such  a  representation  by  the 
letter  of  February  6th.  By  the  letter  it  would  appear  that 
the  entire  sum  of  thirteen  hundred  dollars  was  in  the  de- 
fendant's hands,  while  by  the  statement  which  was  inclosed 
and  referred  to  in  the  letter  it  would  seem  that  the  thirteen 
hundred  dollars  was  in  the  hands  of  Haskell.  But  regard- 
ing the  letter  and  statement  as  intended  to  convey  the  im- 
pression that  the  defendant  held  Haskell's  funds  to  the 
amount  of  thirteen  hundred  dollars,  there  is  no  evidence 
that  the  plaintiffs,  by  having  believed  this  statement,  have 
lost  any  remedy,  or  suffered  any  injury  beyond  the  expense 
of  the  service  of  the  copy  upon  the  garnishee.  At  that  time 
the  defendant  disclosed  that  he  had  no  funds  of  Haskell's  in 
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his  hands.  Au  estoppel  is  intended  as  a  protection  against 
loss,  and  not  as  a  means  of  gain.  Toumaend  Savings  Bank  v. 
Todd,  47  Conn.,  190.  The  injury  sustained  by  the  expense 
of  the  service  of  the  copy  in  foreign  attachment  is  not  a 
suflBcient  one  to  warrant  the  application  of  the  doctrine  of 
estoppel  and  to  create  a  cause  of  action  in  the  plaintiffs 
favor. 

This  subject,  and  the  authorities  sustaining  this  conclu- 
sion, are  fully  and  ably  discussed  in  the  case  of  Warder  ^ 
others  V.  Baker,  64  Wis.,  49. 

There  is  error  in  the  judgment  of  the  Court  of  Common 
Pleas,  and  it  should  be  reversed. 

In  this  opinion  the  other  judges  concurred ;  except  An- 
DBEWS,  C.  J.,  who  thought  the  plaintiffs  were  entitled  to  a 
judgment  for  the  amount  the  defendant  had  in  his  hands  at 
the  time  that  service  in  the  original  suit  was  made  upon  him. 


Bbown  &  Bbothbrs  vs.  William  H.  Bbown  & 
anotheb,  executobs. 

New  Haven  Co.,  June  T.,  1880.    Carpenter,  Pardee,  Loomis,  Bbabds« 
LEr  AND  F.  B.  Hall,  Js. 

A  was  the  president  of  a  corporation  and  also  the  execntor  of  B.  B  had 
given  his  note  to  the  corporation,  and  at  the  time  of  his  death  A  held 
it,  and  had  since  continued  to  hold  it,  as  president  of  the  corporation. 
Held  that  A*8  knowledge  and  possession  of  the  note  as  president  were 
also  his  knowledge  and  possession  of  it  as  executor,  and  that  the  law 
would  regard  it  as  presented  against  the  estate  of  B. 

And  held  not  to  affect  the  case  that  A  intended  not  to  present  the  claim 
against  the  estate  of  B,  helng  a  principal  legatee  under  the  wiU  of  B 
and  interested  in  the  avoidance  of  the  claim  by  the  estate. 

[Argued  June  28th-Hiecided  October  80th,  1889.] 
AcmON  brought  by  the  plaintiffs,  a  corporation,  upon  a 
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note  executed  by  PhUo  Brown,  since  deceased ;  brought  to 
the  Superior  Court  in  New  Haven  County,  and  tried  to 
the  court  before  Fenn^  J.  Facts  found  and  judgment  ren- 
dered for  the  plaintiffs,  and  appeal  by  the  defendants.  The 
plaintiffs  also  filed  an  appeal,  which  is  not  considered  by 
the  court.  The  case  is  fully  stated  in  the  opinion,  as  also  in 
the  report  of  the  case  when  it  came  before  this  court  at  a 
former  term  upon  a  motion  to  set  aside  a  nonsuit,  56  Conn. 
R.,  249. 

<?.  JE.  Terry  and  J.  W.  Ailing^  for  the  defendants. 

J*.  W.  Webster  and  S.  W.  Kellogg^  for  the  plaintiffs. 

LoOMis,  J.  The  complainant  seeks  to  recover  from  the 
estate  of  Philo  Brown,  deceased,  the  amount  of  a  note  dated 
July  1, 1878,  for  the  sum  of  one  hundred  and  twenty-five 
thousand  dollars,  payable  to  the  order  of  the  plaintiffs  with 
interest,  and  signed  by  said  Philo  Brown.  The  plaintiff 
corporation  was  organized  in  1853,  and  had  its  principal  of- 
fice and  manufactory  at  Waterbury.  In  1867  a  store  and 
branch  office  was  opened  in  New  York  city,  of  which  the 
defendant,  Wm.  H.  Brown,  the  only  son  of  Philo  Brown 
and  one  of  the  executors  of  his  will,  had  charge  until  1884. 
Philo  Brown  was  president  of  the  corporation  from  its  or- 
ganization until  his  death  in  1880,  and  treasurer  from  1875 
until  that  date.  Wm.  H.  Brown  was  secretary  from  1874 
until  the  death  of  his  father,  and  thereafter  president  until 
1884.  Philo  Brown  and  Wm.  H.  Brown  jointly,  and  the 
latter  separately,  wrongfully  and  without  the  knowledge  of 
any  other  officer  or  stockholder  of  the  corporation,  used  the 
funds  of  the  corporation  for  private  speculations  to  the 
amount  of  $200,000,  but  they  concluded  to  call  it  a  loan  from 
the  corporation  to  Philo  Brown,  and  from  the  latter  to  Wm. 
H.  Brown. 

The  note  in  suit  was  given  for  the  deficit  remaining  at 
that  date.  At  the  same  time  Philo  Brown  executed  and 
delivered  to  Wm.  H.  Brown  a  certificate  stating  that  such 
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note  had  been  given  to  Brown  &  Brothers  ^'  to  secure  a  like 
amount  of  bills  receivable  and  collections  by  him  loaned  to 
Wm.  H.  Brown,  for  the  payment  of  which  to  the  company 
he  had  become  responsible."  These  papers  were  handed  by 
Philo  Btown  to  his  son,  with  directions  that  unless  the  in- 
debtedness should  be  discharged  before  the  note  outlawed, 
he  must  not  fall  to  present  it  to  Brown  &  Brothers.  There- 
upon Wm.  H.  Brown  took  the  papers  into  his  possession 
and  retained  them,  and  thereafter  Philo  Brown  never  saw 
them,  and  no  other  officer  or  stockholder  of  the  corporation 
except  the  defendant  had  any  knowledge  of  their  existence, 
or  of  said  indebtedness,  until  May  1st,  1884.  Philo  Brown 
died  in  May,  1880,  leaving  a  will,  which  was  soon  after  duly 
proved  before  the  probate  court,  and  under  which  the  de- 
fendants duly  qualified  as  executors  and  proceeded  to  settle 
the  estate.  On  the  10th  of  March,  1884,  the  administration 
account  was  accepted  by  the  court  of  probate,  but  soon  after, 
in  May,  1884,  it  was  ascertained  that  the  defendant,  Wm.  H. 
Brown,  had,  without  the  knowledge  of  the  company,  earned 
a  large  amount  of  paper  upon  its  credit,  which  occasioned 
the  failure  of  the  corporation,  and  upon  tins  discovery  he 
resigned  the  offices  of  president  and  treasurer  and  first  dis- 
closed the  existence  of  the  note  in  suit,  and  stated  what  his 
father's  instructions  in  regard  to  it  had  been.  He  then  placed 
the  note  in  the  hands  of  Chatfield,  a  director  of  the  corpora- 
tion, with  insti-uctions  to  present  it  at  a  meeting  of  the  stock- 
holders, and  subsequently  requested  that  the  note  be  put  in 
suit  to  prevent  outlawry.  The  note  was  so  presented  at  a 
stockholders'  meeting,  May  26th,  1884,  and  suit  ordered, 
which  was  instituted  June  11th,  1884. 

The  plaintiffs,  for  the  purpose  of  showing  the  existence  of 
the  claim  against  the  estate  as  a  valid  claim,  and  that  the 
claim  had  been  properly  presented,  and  as  entitling  them  to 
take  judgment  for  the  entire  amount  of  the  note,  offered  in 
evidence  an  agreement  dated  the  7th  day  of  August,  1884, 
signed  by  the  defendant  Brown  in  his  individual  capacity, 
and  by  him  and  the  other  executor,  Van  Dusen,  as  executors 
and  trustees,  being  the  same  agreement  recited  and  construed 
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by  this  court  in  this  case  when  it  was  previously  before  the 
court,  (56  Conn.,  249.) 

Other  facts  are  stated  in  the  finding  which  are  not  deemed 
material  for  the  purposes  of  our  present  discussion.  The 
finding  concludes  as  follows :  "I  further  find,  upon  the  state- 
ment of  said  William  H.  Brown  (the  evidence  being  admit- 
ted against  the  plaintiffs'  objection),  that  said  Brown  did 
not,  prior  to  May  1st,  1884,  intend  to  present  said  note  as  a 
claim  against  his  father's  estate,  nor  did  he  disclose  the  exis- 
tence of  the  same  to  his  co-executors,  but  during  the  entire 
settlement  of  the  estate  said  Brown  was  acting  as  one  of  the 
executors  of  his  father's  will  and  also  president  of  said  cor- 
poration. In  both  capacities  he  had  full  knowledge  of  the 
existence  of  the  claim,  and  of  his  duty  to  present  it  against 
the  estate.  Whatever  his  secret  intention  to  do  or  not  to 
do,  therefore,  may  have  been,  I  find  as  a  legal  inference 
that  said  claim  was  presented  in  due  time. 

"  But  I  further  find  that,  at  the  date  of  the  commencement 
of  this  suit,  the  amount  of  the  indebtedness  to  the  corpora- 
tion for  which  the  note  is  given  had  been  reduced,  so  that  the 
sum  then  justly  due  upon  said  note  was  eighty  thousand 
dollars.  The  defendants  claimed  that,  on  the  facts  above 
found,  there  was  no  presentation  of  the  claim  against  the 
estate  within  the  time  limited,  as  a  matter  of  law,  and  the 
plaintiffs  claimed  that  judgment  should  be  rendered  in  full 
for  the  amount  of  the  note,  according  to  the  agreement 
mentioned,  but  the  court  overruled  both  claims,  and  the 
parties  severally  excepted  to  said  rulings." 

The  counsel  for  the  plaintiffs  before  this  couii;  expressly 
waived  a  decision  of  the  points  raised  in  their  appeal  in  the 
event  that  we  should  find  no  error  on  the  defendants'  ap- 
peal. And  for  this  reason  we  shall  not  review  any  of  the 
questions  presented  by  the  plaintiffs'  appeal. 

The  sole  question  submitted  by  the  defendants  is  whether 
the  Superior  Court  was  justified  in  finding  that  the  note  in 
question  was  duly  presented  or  exhibited  against  the  estate. 

It  is  very  diflBcult  to  see  how  that  court  could  have  de- 
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cided  otherwise  in  view  of  the  decision  of  this  court  pre- 
viously rendered  in  this  case. 

But  the  apology  for  presenting  the  question  a  second 
time  to  this  court  is,  that  the  former  case  involved  merely 
a  review  of  the  decision  of  the  Superior  Court  in  rendering 
a  judgment  of  nonsuit,  upon  the  sole  ground  that  the  plaint- 
iffs upon  their  own  evidence  had  failed  to  make  a  primd  facie 
case  in  the  matter  of  the  presentation  of  the  note  to  the  ex- 
ecutor, and  that  the  decision  of  this  court  must  be  restricted 
to  that  precise  issue. 

While  this  may  be  technically  true,  yet  the  court  in  de- 
termining whether  the  facts  made  a  primd  fade  case  had 
the  right  to  determine,  and  could  not  well  avoid  determining, 
what  would  amount  to  an  exhibition  of  the  claim  as  matter 
of  law,  and  hence  the  court  deliberately  adopted  and  an- 
nounced the  proposition  that  the  knowledge  and  possession 
of  the  note  by  Wm.  H.  Brown,  in  his  capacity  as  president 
of  the  plaintiff  corporation,  were  his  knowledge  and  posses- 
sion of  the  same  note  in  his  other  capacity  also  as  executor ; 
and  that  the  law  upon  this  state  of  facts  would  regard  the 
note  as  exhibited  against  the  estate  of  Philo  Brown. 

The  question  is  presented  to  us  again  with  the  additional 
finding  that  Wm.  H.  Brown  did  not,  prior  to  May  1, 1884, 
intend  to  present  the  note  as  a  claim  against  his  father's  es- 
tate. 

Can  this  secret  intent  change  or  affect  the  legal  proposi- 
tion before  mentioned?  It  is  manifest  that  the  opinion  in 
the  former  case  does  not  recognize  Brown's  intent  as  a  legal 
element  in  the  presentation. 

And  in  their  former  argument  the  counsel  for  the  defend- 
ants, from  the  omission  of  the  court  to  find  any  intent  on 
the  part  of  Brown  to  present  the  note,  assumed  the  same 
fact  that  they  now  rely  upon,  and  the  opinion  of  the  court 
really  assumes  that  there  was  on  the  part  of  Brown  no  act- 
ual intent  to  present  the  claim,  for  it  refers  to  the  fact  that 
he  concealed  the  claim  from  the  other  directors  because  he 
was  principal  legatee  under  the  will.  But  waiving  this 
criticism,  we  come  to  the  question  whether  the  additional 
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fact,  now  found,  is  of  any  legal  significance.  Upon  recon- 
sideration of  the  question  we  think  it  is  not.  Wm.  H. 
Brown  of  necessity  had  all  knowledge  upon  the  subject; 
he  knew  the  existence  of  a  living  debt ;  that  it  was  the  pro- 
perty of  the  corporation ;  and  that  the  burden  of  payment 
was  upon  the  estate.  Having  this  knowledge,  because  he 
was  both  the  corporation  and  the  estate,  the  law  declares 
unnecessary,  either  a  formal  act  of  presentation  or  a  formal 
declaration  by  himself  to  himself;  for  the  law  never  requires 
an  idle  act.  However  strong  the  desire  or  earnest  the  pur- 
pose of  Wm,  H.  Brown  that  the  corporation  should  lose  and 
the  estate  should  gain  the  debt,  his  knowledge  of  the  essen- 
tial facts  could  not  thereby  have  been  diminished  in  the  least, 
but  rather  increased,  for  these  circumstances  must  have  had 
the  effect  to  exhibit  the  claim  in  fact  more  distinctly  to  his 
mind  and  conscience  than  would  have  been  possible  by  any 
mere  formal  act,  either  of  himself  or  of  a  third  person.  The 
defendants  would  defeat  the  legal  exhibition  of  the  claim  by 
finding  a  consummated  fraud  on  the  part  of  Wm.  H.  Brown, 
but  we  think  both  law  and  justice  will  be  better  satisfied 
with  the  position  that  Brown's  intended  fraud,  which  would 
have  been  easy  of  completion  had  he  represented  the  corpo- 
ration and  another  person  had  represented  the  estate,  was 
rendered  impossible  by  the  union  of  both  offices  in  himself 
alone. 

We  conclude  therefore  that  the  trial  court  committed  no 
error  in  holding  that,  upon  the  facts  and  circumstances  of 
this  case,  there  was  in  contemplation  of  the  law  an  exhibi- 
tion of  the  claim  against  the  estate  of  Philo  Brown,  regard- 
less of  the  secret  intent  of  Wm.  H.  Brown. 

In  this  opinion  the  other  judges  concurred. 
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Application  op  St.  Bernard  &  St.  Lawrence  Cemx- 
TERY  Association. 

New  Hayen  Ca,  June  T.,  1889.    Ako&ews,  C.  J.,  Cabpenteb,  Pabdsx, 
LooMis  and  Beabdslby,  Js. 

It  is  provided  by  G^en.  Statutes,  §  2655,  tliat  no  cemetery  shall  be  located' 
within  one  half-mile  of  any  reservoir  from  which  the  inhabitants  of  any 
town,  city  or  borough  are  supplied  with  water,  unless  the  Superior  Court 
shall,  upon  application  and  proper  notice,  find  that  such  cemetery  is  of 
public  convenience  and  necessity  and  will  not  be  detrimental  to  the  pulj- 
lic  health.  An  association  of  Catholics  in  a  city  applied  to  the  Superior 
Court  for  its  approval  of  the  location  of  a  cemetery  for  the  use  of  the 
Catholic  population  of  the  city,  which  was  about  thirty  thousand,  upon 
land  owned  by  the  association  within  half  a  mile  of  such  a  reservoir. 
The  court  found  the  cemetery  to  be  of  public  convenience  and  neces- 
sity and  its  location  with  reference  to  the  reservoir  not  to  be  detrimen- 
tal to  the  public  health.  Held  that,  as  the  association  owned  the  land, 
and  was  not  asking  to  take  land  for  a  public  use,  it  had  a  right,  apart 
from  considerations  of  public  health,  to  use  the  land  for  a  private  ceme- 
tery, and  that  the  cemetery  might  be  found  to  be  of  public  convenience 
and  necessity,  within  the  meaning  of  the  statute  as  applied  to  such  a 
case,  although  it  was  not  to  be  open  to  all  the  public,  but  was  intended 
for  the  exclusive  use  of  persons  of  the  Roman  Catholic  faith. 

[Argued  June  7th— decided  October  30th,  1889.] 

Application  to  the  Superior  Court  in  New  Haven  County, 
for  its  approval  of  the  location  of  a  cemetery,  under  Gen. 
Statutes,  §  2655.  The  court  approved  the  location,  and  Bur- 
ton Dickerman,  the  owner  of  an  ice  pond  near,  who  had  been 
admitted  as  a  party  respondent  and  had  opposed  the  applica- 
tion, took  an  appeal  from  the  judgment.  The  case  is  fully 
stated  in  the  opinion. 

0.  S.  MamiUon  and  D.  Callahan^  for  the  appellant. 

(7.  T.  DriseoU  ftnd  J.  T.  Fox^  for  the  appellees. 

Andrews,  C.  J.  The  plain  tifiFs  are  the  owners  in  fee  of 
a  tract  of  land  in  the  town  of  New  Haven  which  they  have 
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set  apart  as  a  cemetery.  Upon  examination  it  was  found 
that  a  part  of  the  land  was  within  a  half-mile  of  a  reservoir 
from  which  the  inhabitants  of  New  Haven  are  supplied  with 
water.  Thereupon  this  action  was  brought  to  the  Superior 
Court  in  New  Haven  County,  according  to  the  provisions  of 
section  2655  of  the  General  Statutes.  That  section  is  as  fol- 
lows : — "  No  cemetery  or  place  of  sepulture  shall  hereafter 
be  located  or  established  within  one  half-mile  of  any  reser- 
voir from  which  the  inhabitants  of  any  town,  city  or  borough 
are  supplied  with  water,  nor  shall  such  reservoir  be  located 
or  established  within  one  half-mile  of  any  cemetery  or  place 
of  sepulture,  unless  the  Superior  Court  of  the  county  where- 
in such  cemetery  or  place  of  sepulture  or  reservoir  is  located, 
shall  upon  application,  and  such  notice  as  it  may  deem  proper, 
find  that  such  cemetery  or  place  of  sepulture  or  such  reser- 
voir, so  proposed  to  be  located,  is  of  public  convenience  and 
necessity,  and  will  not  be  detrimental  to  the  public  health." 

The  Superior  Court  for  New  Haven  County,  upon  due  hear- 
ing after  notice,  found  that  a  cemetery  located  on  the  land 
of  the  plaintiffs  would  be  of  public  convenience  and  neces- 
sity and  that  it  would  not  be  detrimental  to  public  health. 
And  upon  a  further  hearing  had  on  the  motion  of  the  present 
appellant  that  court  found  that  the  necessity  extended  to  the 
particular  piece  of  land  owned  by  the  plaintiffs. 

Burton  Dickerman,  a  citizen  of  New  Haven,  and  the  own- 
er of  certain  lands  near  to  the  land  of  the  plaintiffs,  contain- 
ing from  five  to  seven  acres,  which  he  uses  as  an  artificial  ice 
pond,  appeared  in  the  Superior  Court  and  was  fully  heard  in 
opposition  to  the  application  of  the  plaintiffs.  He  now  ap- 
peals to  this  court.  There  are  nine  reasons  of  appeal.  The 
substance  of  all  of  them  is  contained  in  the  fourth,  that 
'*  the  court  erred  in  overruling  this  appellant's  claim,  that 
in  order  to  constitute  a  public  necessity  there  must  be  a 
public  use,  and  that  for  this  it  was  requisite  that  all  persons 
have  the  same  measure  of  right  for  the  same  measure  of 
money." 

In  order  to  understand  clearly  this  reason  of  appeal  it  may 
be  well  to  recur  to  the  claim  made  by  the  counsel  for  Mr. 
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Dickerman  in  the  trial  conrt  and  the  finding  of  the  court 
thereon,  which  are  thus  stated  upon  the  record :  "  Said  coun- 
sel claimed  that  the  foregoing  facts  showed  that  the  ceme- 
tery proposed  to  be  located  was  one  to  be  devoted  exclusively 
to  the  use  and  for  the  benefit  of  the  Catholic  population  and 
churches,  and  that  as  such  it  was  not  and  could  not  be  of 
public  necessity  and  convenience."  The  facts  referred  to 
in  this  claim  are,  briefly,  "  that  in  the  town  of  New  Haven 
there  is  but  one  cemetery  in  which  interments  from  the  en- 
tire Catholic  population  attached  to  the  various  churches  of 
that  denomination,  and  now  estimated  at  about  one  third  of 
the  entire  population,  or  in  round  numbers  at  thirty  thousand, 
and  the  bodies  of  Catholics  brought  from  abroad,  are  made. 
Their  interments  probably  average  four  or  five  hundred 
yearly.  This  ground,  consecrated  according  to  the  rites  of 
the  Catholic  Church  and  opened  in  1868,  and  which  appears 
to  have  been  used  exclusively  in  burials  by  Catholics,  con- 
tains about  twenty  acres,  and  is  now  filled  to  that  extent 
that  not  a  single  additional  lot  can  be  procured.  In  view  of 
this  fact  and  that  there  is  no  other  cemetery  in  New  Haven 
in  which  Catholics  are  buried,  the  Catholic  clergy  and  con- 
gregations, united  and  through  appropriate  committees  in- 
vestigated, selected  as  best  adapted  for  a  place  of  burial  the 
tract  described  in  the  application  containing  about  seventy 
acres,  purchased  the  same,  and  secured  from  the  General 
Assembly  the  act  of  incorporation  referred  to."  It  is  fur- 
ther found  that  "  it  was  shown  in  evidence  that  no  vote  had 
ever  been  taken  by  the  corporation,  or  by-law  or  regulation 
passed,  affecting  the  question  of  right  of  burial  in  the  pro- 
posed cemetery.  It  was  not,  however,  claimed  that  the 
promoters  or  corporator  had  been  actuated  by  any  other 
consideration  than  the  necessity  of  providing  accommoda^ 
tions  for  burial  to  those  connected  with  the  Catholic  congre- 
gations or  denominated  Catholics." 

It  is  not  very  strongly  claimed  before  this  court  but  that 
the  finding  of  the  Superior  Court,  so  far  as  it  determines 
that  the  cemetery  so  proposed  to  be  located  will  not  be  det- 
rimental to  the  public  health,  is  conclusive  and  cannot  be 
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disturbed.  It  is,  however,  strenuously  contended  that,  al- 
though the  court  has  in  words  found  that  the  proposed  ceme- 
tery is  of  common  convenience  and  necessity,  the  facts  found 
in  detail  show  as  a  matter  of  law  that  this  is  erroneous. 

The  appellant  says  the  proposed  cemetery  is  not  and  can- 
not be  of  common  convenience  and  necessity,  for  the  reason 
that  all  persons  cannot  for  the  same  measure  of  money  have 
the  same  measure  of  right  to  be  buried  therein,  and  cites  as 
supporting  this  claim  language  found  in  the  case  of  The 
Evergreen  Cemetery  Association  v,  Beecher,  53  Conn.,  551. 
The  words  cited,  wheu  examined  in  the  connection  in  which 
they  are  used  in  that  case,  do  not  support  the  appellant's 
argument.  That  was  a  complaint  asking  to  take  the  lands 
of  the  defendant  by  the  power  of  eminent  domain  for  the 
purposes  of  a  cemetery.  There  was  a  demurrer  to  the  com- 
plaint and  the  question  was  reserved  for  the  advice  of  the 
Court  of  Errors.  In  discussing  the  suflSciency  of  the  com- 
plaint the  judgb  who  gave  the  opinion,  after  mentioning 
several  kinds  of  public  uses,  and  that  although  the  use  might 
be  such  that  some  persons  would  be  excluded  because  of 
their  inability  to  pay  for  it,  said — **  nevertheless  it  remains 
a  public  use  so  long  as  all  persons  have  the  same  measure 
of  right  for  the  same  measure  of  money,"  and  then  decided 
that  the  complaint  in  that  case  was  insufficient  because  there 
was  in  it  no  averment  that  the  land  proposed  to  be  taken 
was  for  the  public  use  in  the  sense  indicated.  The  expres- 
sion used  was  an  exceedingly  happy  one  for  the  purpose  then 
in  hand.  It  was  put  forth  as  an  illustration  of  what  might 
be  a  public  use  rather  than  as  an  exhaustive  definition  of 
what  all  public  uses  must  be. 

If  however  it  be  admitted  that  the  language  used  in  that 
case  should  have  the  meaning  put  upon  it  by  the  appellant, 
yet  his  position  is  not  much  improved.  The  claim  itself  is 
so  much  wider  than  the  finding  of  the  court  that  it  has  no 
very  firm  basis  of  fact  to  rest  upon.  The  plaintiffs,  to  be 
sure,  are  persons  connected  with  the  Catholic  churches  in 
New  Haven,  and  while  it  is  not  claimed  that  they  have  been 
actuated  by  any  other  motive  than  a  desire  to  provide  burial 
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places  for  persons  of  their  own  denomination,  it  is  found  that 
there  has  never  been  any  vote,  regulation  or  by-law  passed 
or  proposed  by  which  others  than  Catholics  will  be  excluded 
from  burial  in  their  ground.  This  finding  is  perhaps  suf- 
ficient to  show  that  there  is  no  error  in  the  judgment  of 
the  Superior  Court.  But  we  prefer  to  go  a  little  further. 
Among  the  uses  which  are  undeniably  public  in  their  nature 
is  the  use  of  land  for  the  burial  of  the  dead.  Burial  places 
are  indispensable,  for  "  the  safety  of  the  living  requires  that 
the  dead  be  buried  in  suitable  time  and  place."  It  may  be 
of  the  highest  public  utility  that  private  persons  set  apart 
their  lands  for  this  use.  And  an  enterprise  by  private  per- 
sons, without  expense  to  the  public,  and  seeking  not  to  vio- 
late any  law  of  the  land,  which,  near  a  great  and  rapidly 
growing  city,  proposes,  to  furnish  burial  places  for  one  third 
of  its  inhabitants,  is  one  that  should  be  favored  instead  of 
being  repressed.  That  the  moving  cause  of  such  an  enter- 
prise is  found  in  denominational  attachments  or  beliefs,  is 
no  just  argument  against  it.  It  is  hardly  an  exaggeration 
to  say  that  among  all  Christian  peoples  from  the  earliest  times 
the  business  of  providing  and  maintaining  cemeteries  has 
been  performed  .by  denominational  agencies.  The  word 
"  cemetery  "  itself  was  first  used  by  the  early  Christians  to 
denote  a  place  for  the  burial  of  their  dead.  They  first  had  the 
custom  of  building  their  churches  on  the  plots  which  covered 
the  remains  of  martyrs,  and  then  of  leaving  a  space  around 
the  church  to  be  reserved  for  burials.  The  church-yard 
was  the  cemetery.  Relics  of  this  usage  are  still  seen  in  the 
graves  that  surround  old  churches  and  in  the  juxtaposition 
of  the  church  and  the  burying  ground.  All  Christian  de- 
nominations, however  differing  in  other  respects — except 
perhaps  the  Scotch  Presbyterians  and  the  New  England 
Puritiins — have  uniformly  consecrated  their  places  of  burial 
with  some  sort  of  religious  observances.  Among  all  these 
denominations  without  any  exception  the  burial  of  the  dead 
is  associated  with  the  belief  in  the  resurrection  of  the  body. 
Among  them  all  fiineral  rites  have  been  interwoven  with  and 
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sanctified  by  the  ceremonies  of  religion,  and  the  tomb  has 
been  esteemed  sacred  and  guarded  with  pious  care. 

There  is  nothing  to  which  the  human  mind  clings  with 
more  tenacity  than  to  its  religious  beliefs,  and  there  is  noth- 
ing which  men  resent  with  more  fiery  zeal  than  any  inter- 
ference with  such  beliefs.  In  ascertaining  whether  or  not 
any  proposed  use  of  property  will  be  of  common  convenience 
and  necessity  it  might  be  sometimes  unavoidable,  and  per- 
haps it  would  be  at  all  times  allowable,  to  take  into  consid- 
eration these  beliefs  prevalent  in  the  community  where  the 
use  is  to  be  had,  in  the  same  way  that  the  wealth,  the  popn- 
lousness,  the  course  of  business,  the  trade  and  the  pleasures 
of  the  community  are  considered. 

In  the  early  history  of  Connecticut  the  ecclesiastical  soci- 
ety and  the  town  were  one.  Then,  and  afterwards  when  the 
towns  came  to  be  divided  into  more  than  one  ecclesiastical 
society,  the  same  body  that  built  the  meeting  house  and 
settled  the  minister  provided  the  burying  ground  and  gave 
it  such  care  as  it  had — often  enough  too  little.  Tlie  rude 
forefathers  of  every  Connecticut  hamlet  have  been  "each  in 
his  narrow  cell  forever  laid  "  in  an  ecclesiastical  burying 
ground,  attended  by  some  denominational  minister  to  say  a 
last  prayer  at  his  uncovered  grave. 

In  1821  the  legislature  erected  ecclesiastical  societies  into 
school  societies  and  gave  school  societies  power  to  provide 
burial  grounds,  a  hearse,  etc.  Cemetery  associations  were 
not  provided  for  by  statute  till  1841. 

The  plaintiffs  are  the  private  owners  of  certain  land  which 
they  seek  to  use  for  a  private  cemetery.  But  all  property  of 
every  peraon  is  holden  subject  to  the  right  of  the  legislature 
to  pass  any  laws  affecting  its  enjoyment  which  tend  to  pro- 
tect the  lives  or  the  health  of  the  citizens,  or  to  promote  good 
order  or  the  public  morals.  The  statute  above  quoted  is  an 
exercise  of  this  right  by  the  legislature,  and  was  passed  evi- 
dently with  a  view  to  the  public  health.  The  proximity  of 
a  cemetery  to  a  reservoir  from  which  the  inhabitants  of  a 
city  procuied  their  drinking-water  would  be  likely  to  pro- 
duce disease ;  and  for  that  reason  the  legislature  might  pro- 
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perly  forbid  either  a  cemetery  or  a  reservoir  to  be  located 
within  a  half-mile  of  the  other.  No  other  reason  than  the 
preservation  of  health  is  suggested  for  the  enactment  of  that 
statute,  and  no  other  one  occui-s  to  the  court  as  reasonable 
or  probable.  In  respect  to  the  land  owned  by  the  plaintiffs 
the  question  of  health  has  been  eliminated  by  the  finding  of 
the  Superior  Court.  It  is  expressly  found  that  the  use  of 
the  plaintiffs'  land  for  a  cemetery  will  not  be  detrimental 
to  the  public  health.  With  the  question  of  health  left  out, 
and  substituting  for  the  words  ^^  common  convenience  and 
necessity  "  the  definition  which  the  appellant  insists  is  the 
only  allowable  definition  of  what  the  words  mean,  and  the 
statute,  so  far  as  it  can  apply  to  the  land  of  the  plaintiffs, 
will  read :  "  No  cemetery  or  place  of  sepulture  shall  here- 
after be  located  *  *  *  unless  the  Superior  Court  *  *  *  shall 
find  that  such  cemetery  or  place  of  sepulture  so  proposed  to 
be  located  is  one  where  eveiy  person  for  the  same  measure 
of  money  has  the  same  measure  of  right  to  be  buried." 

Apart  from  considerations  of  health  it  is  just  as  lawful  for 
the  owner  of  land  to  bury  his  dead  in  his  own  soil  as  it  is  for 
him  to  sow  wheat  therein  or  to  set  out  a  rose  bush.  What 
the  owner  may  do  himself  he  may  permit  others  to  do,  and 
upon  such  terms  or  under  such  restrictions  as  he  may 
choose  to  impose.  He  may  grant  or  refuse  permission  to 
bury  the  dead  in  his  field  upon  precisely  the  same  terms  or 
upon  the  same  sort  of  conditions  that  he  may  grant  or  refuse 
permission  to  sow  wheat  or  plant  roses  there.  And  in  either 
case,  if  he  limits  his  permission  to  those  only  who  agree 
with  him  in  denominational  beliefs,  he  violates  no  law. 

We  are  brought  then  to  this  result — that  if  the  statute  is 
to  bear  the  construction  which  the  appellant  puts  upon  it,  it 
becomes  an  arbitrary  command  to  the  plaintiffs  not  to  use 
their  land  for  a  private  cemetery  while  permitting  the  same 
land  to  be  used  for  a  public  one ;  thus  depriving  the  plaint- 
iffs of  a  lawful  private  use  of  their  own  land  without  com- 
pensation and  without  reason.  We  think,  as  no  land  is 
taken  for  public  use,  that  part  of  the  statute  must  be  re- 
garded as  satisfied  by  a  use  so  far  public  as  this  one  is. 
Vol.  Lvin— 7 
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There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


,-g- The  State  vs.  John  J.  Clbrkin. 

;«  m 

I  67  m      2^ew  Haven  and  Fairfield  Dist.,  Oct  T.,  1889.    Andbbws,  C.  J.,  Cakpbw- 
TEB,  Beaadslet,  Pbemtice  and  J.  M.  Hall,  Js. 

Gren.  Statutes,  §  1637,  provides  that  appeals  from  the  rulings  and  decisions 
of  the  Superior  Court  upon  all  questions  of  law  arising  on  the  trial  of 
criminal  cases  may  he  taken  hy  the  State,  in  the  same  manner  and  to 
the  same  effect  as  If  made  hy  the  accused.  Held  that  the  right  of  ap- 
peal here  given  is  not  limited  to  errors  committed  during  the  trial,  in 
the  strict  sense  of  that  term,  hut  extends  to  errors  in  any  earlier  part 
of  the  proceeding  which  could  inordinary  cases  be  reviewed  upon  error. 

Qen,  Statutes,  §  1583,  provides  that  any  agent  of  a  public  community  who 
shall,  with  intent  to  prejudice  it,  appropriate  its  property  to  the  use  of 
any  pei*son,  or  make  upon  its  hooks  any  false  entry,  or  aid  in  procuring 
to  be  allowed  any  fraudulent  claim,  shall  be  fined,  etc.  Under  a  vote 
of  a  town  authorizing  the  selectmen  **  to  employ  such  assistance  for 
the  office  of  the  town  agent  as  in  their  Judgment  might  be  necessary," 
the  selectmen  employed  the  defendant  to  assist  in  the  care  of  the  pau- 
pers of  the  town  and  to  aid  in  making  disbursements  for  their  relief, 
and  to  make  on  the  books  of  the  town  proper  entries  concerning  them. 
Upon  an  information  charging  that  the  defendant,  while  so  employed 
at  the  cost  of  the  town,  did  as  agent  of  the  town  aid  in  procuring  fraud- 
ulent claims  to  be  allowed,  and  did  other  fraudulent  acts  specified  in  the 
statute,  it  was  held,  upon  a  demurrer  to  the  information,  that  the  de- 
fendant was  in  such  employment  an  agent  of  the  town,  and  as  such 
liable  to  prosecution  under  the  statute. 

[Argued  October  26th— decided  October  80th,  1889.] 

Information  charging  the  defendant,  as  agent  of  the 
town  of  New  Haven,  with  certain  fraudulent  acts,  under 
Gen.  Statutes,  §  1683 ;  brought  to  the  City  Court  of  the 
city  of  New  Haven.  The  defendant  was  bound  over  to  the 
Superior  Court,  in  which  court  the  defendant  demurred  to 
the  information.  Demurrer  sustained  (^Torrance^  J".,)  and 
defendant  discharged.    Appeal  by  the  State  for  error  in  the 
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decision  of  the  court  on  the  demurrer,  under  Gen.  Statutes, 
§  1687.    The  case  is  fully  stated  in  the  opinion. 

J.  W.  Ailing^  for  the  State. 

W.  B.  Stoddard  and  J.  P.  Pigott^  for  the  defendant. 

Prentice,  J.  The  defendant  was  arraigned  upon  a  com- 
plaint which  alleged  that  he  was  "an  agent  of  the  town  of 
New  Haven,  employed  by  the  selectmen  of  said  town  at  its 
cost  and  charges,  under  special  authority  of  said  town  con- 
ferred by  certain  votes  of  annual  town  meetings  of  said  town 
duly  warned  and  held  for  that  purpose,  *  ♦  ♦  which  votes 
were  alike  in  form  and  a  copy  thereof  is  as  follows :  *  Voted^ 
that  the  selectmen  be  and  are  hereby  authorized  to  em- 
ploy such  assistance  for  the  ofiBce  of  the  town  agent  as  in 
their  judgiAent  may  be  necessary,  and  to  fix  the  amount  of 
compensation  for  the  same ; '  that  the  said  Clerkin  was  so 
employed  to  assist  said  selectmen  in  the  care  of  the  paupers 
of  said  town,  and  more  especially  to  aid  said  selectmen  in 
making  disbursements  of  money  for  the  relief  of  the  pau- 
pers of  said  town,  and  to  make  on  the  books  and  accounts 
and  papers  of  said  town  the  proper  entries  concerning  the 
paupers  of  said  town,  and  prepare  the  necessary  orders  on 
the  treasurer  of  said  town  for  the  money  so  to  be  disbursed 
for  the  relief  of  said  paupers."  The  complaint  then  charged 
that  while  he  was  so  acting  and  in  the  performance  of  his 
duties  in  said  capacity,  he  misappropriated  sundry  sums  of 
money  belonging  to  the  town,  made  false  entries  upon  its 
books,  drew  certain  orders  upon  its  treasury  with  intent  to 
prejudice  it,  and  aided  to  be  allowed  fraudulent  claims  against 
it,  in  the  manner  specifically  set  out  in  the  twelve  counts  of 
the  complaint. 

To  this  complaint  the  defendant  demurred,  and  for  his 
substantial  ground  of  demurrer  assigned  the  following: — 
**  because  it  appears  that  every  overt  act  alleged  to  have  been 
done  by  the  defendant  was  done  in  his  capacity  as  clerk  and 
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employee  of  the  board  of  selectmen  of  said  New  Haven,  and 
not  as  agent  or  officer  of  said  town." 

The  court  below  sustained  the  demurrer,  and  ordered  the 
prisoner  discharged.    The  State  appealed. 

The  defendant  moves  to  erase  the  case  from  the  docket  of 
this  court,  claiming  that  the  statute  authorizing  appeals  by 
the  State  in  criminal  cases  does  not  extend  the  right  of  such 
appeal  to  errors  in  proceedings  upon  demuiTer,  but  is  limited 
to  errors  committed  by  the  court  after  the  jury  has  been  im- 
paneled, or  at  least  after  the  prisoner  has  been  put  to  plea. 

The  statute  in  question  (Gen.  Statutes,  §  1637,)  reads  as 
follows : — "  Appeals  from  the  rulings  and  decisions  of  the 
Superior  Court  ♦  ♦  ♦  upon  all  questions  of  law  arising  on 
the  trial  of  criminal  cases,  may  be  taken  by  the  State  ♦  ♦  ♦ 
in  the  same  manner  and  to  the  same  effect  as  if  made  by  the 
accused."  The  words  "  arising  on  the  trial "  are  relied  upon 
by  the  defense  as  limiting  the  right  of  appeal  as 'stated. 

An  examination  of  the  history  and  judicial  construction 
of  our  statutes  substituting  appeals  for  former  modes  of  re- 
lief, shows  the  fallacy  of  this  claim.  The  original  act  (Ses- 
sion Laws  of  1882,  p.  144,)  reads  as  follows  : — "  All  ques- 
tions of  law  arising  on  the  trial  of  any  cause  or  action,  civil 
or  criminal,  ♦  •♦  ♦  which  may  now  be  carried  to  the  Superior 
Court  or  the  Supreme  Court  of  Errors  for  revision  by  motion 
for  a  new  trial,  either  for  errors  of  a  judge  or  verdict  against 
evidence  or  for  any  other  cause  whatever,  or  by  motion  in 
error,  shall  hereafter  be  removed  to  such  higher  court  by  an 
appeal  from  the  judgment  of  the  coui-t  where  such  cause  or 
action  was  tried,  and  no  motions  for  new  trials  or  motions  in 
error  shall  hereafter  be  allowed ;  but  this  act  shall  not  affect 
writs  of -error  or  petitions  for  new  trials." 

Here  the  intention  is  unmistakable  that  by  ^'questions 
of  law  arising  on  the  trial "  is  meant  all  questions  which 
could  theretofore  have  been  reviewed,  either  upon  motions 
in  error  or  motions  for  a  new  trial,  and  such  has  been  the 
interpretation  of  the  act  by  this  court.  Schlesinger  v.  Ohap' 
man^  62  Conn.,  272  ;  Brewster  v.  Cawen^  65  id.,  152. 

It  will  be  noticed  in  a  study  of  this  act  that  the  words  and 
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phrases  which  so  plainly  indicate  the  intent  are  not  so  used 
as  to  enlarge  or  amplify  the  words  descriptive  of  the  appeal- 
able questions.  Whatever  questions  are  made  subjects  of 
appeal  are  so  because  they  come  within  the  meaning  of  the 
descriptive  words  "  questions  of  law  arising  on  the  trial." 

We  might  well  here  rest  upon  judicial  construction,  but 
it  is  interesting  to  follow  further  the  history  of  these  stat- 
utes and  to  gather  their  intent  tbys  so  plainly  indicated,  and 
to  note  to  what  strange  conclusions  the  interpretation  asked 
by  the  defendant  would  lead  us.  The  provision  regulating 
appeab  in  civil  actions  as  it  now  appears  in  the  revision  (Gen. 
Statutes,  §  1129,)  authorizes  them  whenever  '*  either  party 
thinks  himself  aggrieved  by  the  decision  of  the  court  upon 
any  question  or  questions  of  law  arising  in  the  trial."  If 
the  defendant's  construction  is  the  proper  one,  then  clearly 
the  rights  of  appeal  in  civil  actions  must  be  held  to  be  re- 
stricted to  those  questions  arising  after  an  issue  of  fact  has 
been  joined  and  ^^  the  trial "  (using  that  word  in  the  sense 
contended  for  by  the  defendant,)  begun.  The  argument 
made  in  behalf  of  the  motion  to  erase  leads  inevitably  to 
that  conclusion.  In  justifying  such  a  conclusion  we  should 
be  obliged  not  only  to  override  the  former  decisions  herein- 
before referred  to,  but  to  revolutionize  the  practice  of  our 
courts  and  throw  into  wildest  confusion  the  methods  of  re- 
vision of  a  large  class  of  questions  arising  in  the  trial  of 
causes. 

It  is  suggested  that  the  language  of  section  1685,  which 
is  that  any  defendant  aggrieved  by  any  decision  arising 
**  upon  the  trial  thereof  or  by  any  error  apparent  upon  the 
record  of  such  prosecution,  may  be  relieved  by  appeal,  peti- 
tion for  new  trial,  or  writ  of  error,  in  the  same  manner," 
&c.,  indicates  that  the  legislature  had  in  mind  a  distinction 
of  the  nature  claimed  bj*^  the  defendant.  We  fail  to  appre- 
ciate the  force  of  this  argument.  Evidently  the  words,  "or 
by  any  error  apparent  upon  the  record,"  have  their  oflSce  and 
significance  with  reference  to  the  reservation  of  the  right  of 
writ  of  error  which  the  section  makes  and  not  to  the  right 
of  appeal* 
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Without  further  discussion  of  the  statutes  we  Tvill  only 
add  that  we  are  clearly  of  the  opinion  that  the  true  intent 
and  meaning  of  our  statutes  governing  appeals  is  to  make 
the  right  of  appeal  in  both  civil  and  criminal  cases,  and  as 
to  all  parties,  whether  private  litigants,  accused  persons 
under  prosecution,  or  the  State  itself,  co-extensive,  and  so 
comprehensive  as  to  embrace  all  matters  which  could  have 
formerly  been  reviewed  either  upon  motions  in  error,  writs 
of  error  or  motions  for  a  new  trial. 

The  appeal  presents  the  simple  question  as  to  whether  or 
not  the  defendant  was,  under  the  allegations  of  the  com- 
plaint, an  officer  or  agent  of  the  town  of  New  Haven  within 
the  meaning  of  section  1683  of  the  statutes. 

Omitting  any  reference  to  the  effect  of  the  distinct  alle- 
gation in  the  complaint  of  an  agency,  and  confining  our  con- 
sideration to  the  particular  facts  alleged  to  establish  and 
define  the  relations  of  the  parties,  we  notice  that  the  defend- 
ant was  employed  by  direct  authority  of  the  town,  that  he 
was  paid  by  the  town,  and  that  his  duties  appertained  to  the 
concerns  of  the  town  as  such.  His  duties  related  to  the  care 
of  the  poor  of  the  town  and  to  the  distribution  of  the  funds 
of  the  town  for  that  purpose.  While  so  acting  he  was  aid- 
ing the  town  in  the  performance  of  a  duty  which  is  cast 
upon  it  in  its  corporate  capacity  (Gen.  Statutes,  §  3295,)  and 
of  which  the  selectmen  are  made  superintendents  and  over- 
seers (Gen.  Statutes,  §§  64,  8299.)  The  selectmen  were  in- 
termediaries between  him  and  the  town  and  had  the  power 
of  supervision  and  direction  over  him.  But  he  was  never- 
theless acting  for  the  public  weal.  He  was  assisting  the 
town  in  the  discharge  of  its  public  duty.  Did  similar  rela- 
tions exist  between  one  individual  and  another  or  a  private 
corporation,  there  would  be  slender  ground  for  claiming  that 
there  was  not  an  agency  thus  created.  It  would  matter  not 
that  the  agency  was  not  of  the  first  degree,  for  a  sub-agent 
may  be  as  readily  and  certainly  the  agent  of  the  ultimate 
principal  as  of  his  immediate  superior.  We  fail  to  see  how 
the  situation  is  changed  by  a  substitution  of  a  public  corpo- 
ration for  a  merely  private  one.    The  tests  of  the  relation- 
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ship  must  remain  the  same,  unless  perchance  there  be  some 
legal  obstacle  to  the  existence  of  an  agency  relation  grow- 
ing out  of  the  nature  and  powers  of  public  corporations. 

In  the  brief  of  the  defendant  it  is  suggested  that  such  an 
obstacle  exists,  either  in  the  want  of  power  in  the  town  to 
authorize  the  employmetit,  by  or  under  the  supervision  of 
the  selectmen,  of  a  subordinate  to  assist  in  the  care  of  the 
poor,  or  in  the  inability  of  the  selectmen  to  delegate  that 
which  was  within  the  scope  of  Clerkin's  duties.  By  statute 
the  duty  of  caring  for  the  poor  is  cast  upon  the  town.  This 
obligation  necessarily  carries  with  it  rights  and  powers  com- 
mensurate with  its  proper  performance.  The  town  therefore 
in  its  adoption  of  reasonable  ways  and  means  to  execute  its 
legally  appointed  duty  in  caring  for  its  poor,  was  not  thrown 
upon  the  exercise  of  inherent  powers,  but  was  availing  itself 
of  powers  granted  by  necessary  implication. 

Selectmen  are  made  the  superintendents  of  the  concerns 
of  the  town  and  the  overseers  of  its  poor.  Whatever  may 
be  said  of  the  nature  of  their  duties  in  certain  features  of 
them,  we  see  no  reason  why  the  functions  of  Clerkin,  as 
they  appear  in  the  complaint,  being  purely  ministeiial,  could 
not  have  been  lawfully  exercised  by  him. 

It  is  urged  by  counsel  for  the  defense  that  the  term 
"agent"  should  in  its  application  be  restricted  to  embrace 
only  those  agencies  which  are  specifically  recognized  by  stat- 
ute, and  we  are  asked  to  hold  that  as  certain  statutory  agents, 
such  as  agents  of  town  deposit  funds,  town  agents,  etc.,  are 
expressly  authorized,  none  other  should  be  included  within 
the  appellation.  We  fail  to  appreciate  the  force  of  this  ar- 
gument of  exclusion. 

It  is  also  urged  that,  as  the  legislature  has  in  one  section 
of  the  statutes  (§  1684,)  provided  for  the  punishment  of  an 
agent  of  an  agent,  it  follows  that  in  the  phraseology  of  our 
statutes  only  agents  in  the  first  degree  are  intended  to  be 
embraced  within  the  general  term.  An  examination  of  this 
section  discloses  its  evident  purpose,  and  when  its  language 
is  viewed  in  the  light  of  this  purpose,  it  will  not  be  found  to 


Digiti 


zed  by  Google 


104  DECEMBER,  1889. 

.    Pierce  v.  Whittlesey. 

be  inharmonious  with  the  construction  we  place  upon  the 
word  "agent." 

We  find  therefore  that  the  defendant's  employment  was 
within  the  natural  and  ordinary  meaning  of  the  letter  of  the 
statute.  That  it  was  within  its  spirit  is  manifest.  Such 
being  the  case,  we  know  of  no  rule  of  construction  which 
requires  us  in  violation  of  the  spirit  to  restrict  the  letter 
from  its  ordinary  meaning  to  the  narrowest  of  which  it  is 
capable. 

There  is  error  in  the  judgment  complained  oL 

In  this  opinion  the  other  judges  concurred. 


DwiGHT  Pierce  vs.  Frank  H.  WHiTTLESBr, 

Hartford  Dist.,  Oct  T.,  1889.    Andrews,  C.  J.,  Carpbnteb,  Pabdkb, 

LOOMIS  AND  FkNN,  Js. 

It  is  provided  by  Gen.  Statutes,  §  1748,  that  any  person  who  shall  withhold 
any  part  of  the  wages  of  an  employee  *'  because  of  an  agreement  re- 
quiring notice  before  leaving  the  employment,''  shall  forfeit  fifty  dol- 
lars. The  plaintiff  worked  for  the  defendant  under  an  agreement  that 
if  the  defendant  should  dismiss  him  he  would  give  him  two  weeks'  no- 
tice, and  if  the  plaintiff  should  leave  the  defendant's  employment  he 
should  give  him  two  weeks'  notice,  and  either  failing  to  give  such  no- 
tice was  to  forfeit  to  the  other  the  amount  of  two  weeks'  wages.  The 
plaintiff  left  the  defendant's  service  without  giving  any  notice  and 
without  good  cause.  In  a  suit  by  the  plaintiff  for  his  wages,  in  which 
the  defendant  set  up  the  agreement  and  claimed  under  it  a  forfeiture 
of  two  weeks'  wages,  it  was  held — 

1.  That  if  the  suit  were  defended  solely  on  the  ground  of  a  broken  agree- 

ment to  give  notice.  It  would  be  difScult  to  deliver  the  case  from  the 
operation  of  the  statute. 

2.  But  that  it  could  hardly  be  supposed  that  the  legislature  intended  to 

prohibit  such  a  fair  and  and  reasonable  agreement,  iti  which  both  par- 
ties assumed  the  same  obligation;  and  that,  if  legislation  with  such  an 
intent  would  be  constitutional,  the  intent  would  presumably  be  ex 
pressed  in  direct  and  unequivocal  language. 
8.  That  it  could  not  be  said  that  the  wages  were  witliheld  by  reason  of  a 
mere  agreement  to  give  notice,  but  because  the  plaintiff,  in  a  fair  con- 
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tnct  upon  a  sufficient  consideration,  had  agreed  to  relinquish  them, 
so  that  no  wages  were  due  him. 
4.  That  it  was  not  necessary  that  the  defendant  should  aver  in  his  answer, 
and  show  hy  evidence,  that  he  had  sustained  damage  by  reason  of  the 
plaintiffs  leaving  his  service  without  notice,  the  parties  having  agreed 
that  a  sum  equal  to  two  weeks'  wages  should  be  regarded  as  liquidated 
damages. 

[Argue4  October  Ist— decided  December  16th,  1889.] 


Action  for  wages  due  the  plaintiff's  assignor  for  labor ; 
brought,  by  appeal  from  a  justice  of  the  peace,  to  the  Court 
of  CJommon  Pleas  for  Hartford  County,,  and  tried  to  the 
court,  on  a  special  answer  of  the  defendant,  denied  by  the 
plaintiff,  before  Calhoun^  J.  Facts  found  and  judgment 
rendered  for  the  plaintiff,  and  appeal  by  the  defendant.  The 
case  is  fully  stated  in  the  opinion. 

J,  W.  Johnson^  for  the  appellant,  submitted  the  case  upon 
a  brief. 

M.  M.  O'Sullivan^  for  the  appellee,  submitted  the  case 
without  a  brief. 

Cabpenteb,  J.  This  is  an  action  by  an  assignee  of  a 
claim  for  personal  services.  The  answer  is  that  Thomas 
Nolan,  the  assignor  of  the  claim,  entered  the  employment  of 
the  defendant  in  June,  1888,  under  an  agreement  that  if  he 
should  at  any  time  desire  to  leave  the  employment  of  the 
defendant,  he  should  give  him  two  weeks'  notice  thereof ; 
and  that  in  case  he  should  leave  his  employment  without 
giving  two  weeks'  notice  of  his  intention  to  do  so,  he  should 
forfeit  two  weeks'  wages  to  the  defendant ;  and  it  was  also 
agreed  that  the  defendant  should  give  Nolan  two  weeks' 
notice  if  he  desired  to  dismiss  him  from  his  employment, 
and  in  case  he  failed  to  give  such  notice  he  should  forfeit  to 
him  two  weeks'  wages;  that  he  entered  intoTthe  employment 
of  the  defendant  and  there  remained  until  October  16th, 
1888,  when  he  left  without  giving  two  weeks'  notice  and 
without  just  cause ;  and  that  the  two  weeks'  wages  claimed 
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by  the  plaintiflf  are  the  same  two  weeks'  wages  forfeited  by 
him,  etc.,  etc. 

The  plaintiff  denied  all  the  allegations  in  the  answer.  On 
that  issue  the  cause  was  tried  in  the  court  below,  and  the 
allegations  of  the  answer  found  true,  and  judgment  rendered 
for  the  plaintiff  on  the  ground  that  it  did  not  appear,  and 
was  not  alleged,  that  the  defendant  had  suffered  damages 
from  Nolan's  leaving  his  employment  without  notice.  The 
defendant  appealed  to  this  court. 

Questions  of  pleading  and  practice  are  raised,  but  we  pass 
them  and  will  consider  the  case  and  dispose  of  it  upon  its 
merits.  The  case  was  submitted  without  oral  argument, 
counsel  for  the  defendant  filing  a  printed  brief  and  counsel 
for  the  plaintiff  filing  no  brief.  The  defendant's  counsel 
proceeds  upon  the  theory  that  the  defense  was  held  insuffi- 
cient by  reason  of  the  statute,  section  1748  of  the  General 
Statutes,  while  it  may  be  fairly  inferred  from  the  record  that 
the  court  overruled  the  defense  for  the  reason  that  no  special 
damage  was  alleged  or  shown. 

Considering  the  case  in  either  aspect,  or  in  both,  we  are 
constrained  to  say  that  we  think  the  court  erred. 

The  section  of  the  statute  referred  to  is  as  follows: — 
"  Any  person  or  corporation  who  shall  withhold  any  part  of 
the  wages  of  any  person,  because  of  any  agreement  expressed 
or  implied  requiring  notice  before  leaving  the  employment, 
shall  forfeit  fifty  dollars,  half  to  him  who  shall  sue  therefor 
and  half  to  the  state." 

Here  a  penalty  is  prescribed  for  doing  an  act ;  hence  the 
act  is  impliedly  prohibited.  What  is  the  act?  Simply 
withholding  payment  for  the  reason  given.  A  contiact  re- 
quiring notice  is  lawful,  as  there  is  no  penalty  imposed  for 
making  it.  It  is  withholding  wages  that  comes  under  the 
consideration  of  the  statute,  and  not  the  making  of  the  con- 
tract. Such  a  contract  may  be  made  and  enforced,  if  it  can 
be  done  without  withholding  wages. 

The  spirit  of  the  act,  and  perhaps  its  letter,  forbids  the 
setting  up  of  the  broken  agreement  as  a  defense  to  an  action 
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for  wages ;  that  would  be  using  such  agreement  as  a  means 
of  withholding  payment. 

The  distinction  between  resisting  an  action  for  wages 
and  bringing  an  action  for  damages,  is  not  new.  Eunt  v. 
The  Otis  Co.^  4  Met.,  464,  decided  in  1842,  turned  on  that 
distinction.  But  it  was  not  alone,  or  principally,  for  cases 
in  court  that  the  act  was  passed.  A  refusal  to  pay  for  the 
reason  given  by  the  statute,  either  with  or  without  a  suit,  is 
an  offense.  If  this  case  was  defended  solely  on  the  ground 
of  a  broken  agreement  to  give  notice,  it  would  be  difficult 
to  deliver  it  from  the  operation  of  the  statute.  But  the 
agreement  is  more  extensive.  It  is  coupled  with  a  like 
agreement  by  the  defendant.  Each  party  makes  precisely 
the  same  agreement.  Each  party  agrees  to  give  the  same 
notice,  and  la  case  of  failure  to  submit  to  the  same  forfeits 
ure — Nolan  to  lose  two  weeks'  wages,  and  the  defendant  to 
pay  two  weeks'  wages  in  addition  to  payment  for  services 
actually  rendered.  In  this  there  was  nothing  oppressive, 
one-sided,  unfair,  or  unreasonable.  Presumptively  it  was 
mutually  advantageous.  Whatever  may  be  said  of  a  uni- 
lateral obligation  by  an  employee,  it  can  hardly  be  said  that 
the  legislature  intended  to  prohibit  a  fair  and  reasonable 
agreement  in  which  both  parties  assume  the  same  obligation. 

Even  if  it  be  conceded  that  such  legislation  would  be  con* 
stitutional,  we  should  expect  to  find  the  intent  expressed  in 
direct  and  unequivocal  language.  We  cannot  give  language 
of  doubtful  import  any  such  effect  by  implication  or  con- 
struction. 

The  act  was  passed  for  the  benefit  of  the  employee — to 
protect  him  against  injustice  and  oppression.  So  far  as 
effect  can  be  given  to  that  intention  without  violating  im- 
portant principles,  it  is  well.  In  cases  of  a  mere  promise  by 
an  employee  to  give  notice  of  his  intention  to  terminate  a 
contract,  the  legislature  may  well  say  that  the  employer 
shall  not  take  advantage  of  it  to  withhold  wages,  and  the 
coui-ts  may  well  enforce  the  restriction.  But  when  it  is  a 
mutual  agreement  on  equal  terms  another  principle  is  to  be 
considered.    Let  us  illustrate  by  a  supposed  case.     If  the 
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defendant  had  discharged  Nolan  without  giving  the  agreed 
notice,  and  Nolan  had  brought  a  suit  to  recover  the  two 
weeks'  wages  agreed  to  be  forfeited,  is  it  not  clear  that  the 
defendant  could  not  have  set  up  this  statute  as  a  defense? 
The  agreement  and  the  acts  of  the  parties  are  neither  with- 
in the  letter  nor  spirit  of  the  act.  If  the  statute  does  not 
annul  the  agreement  as  to  one,  why  should  it  as  to  the  other  ? 
If  it  does,  it  makes  the  contract  void  as  to  one,  leaving  it  in 
force  as  to  the  other — a  result  which  the  legislature  could  not 
have  intended. 

But  the  contract  is  not  only  mutual,  but  it  covers  ground 
otherwise  not  contemplated  by  the  statute.  It  provides  in 
direct  terms  that  a  violation  by  either  party  shall  work  a 
forfeiture  of  two  weeks'  wages — that  is,  they  agree  upon  the 
amount  of  damages  in  case  of  a  breach — liquidated  damages. 
It  is  not  an  extravagant  sum,  it  is  moderate  and  reasonable ; 
large  enough  to  insure  a  probable  compliance,  and  not  large 
enough  to  make  it  inequitable  to  enforce  it.  Besides,  the 
duty  required  is  light,  imposing  no  hardship,  so  that  the  for- 
feiture can  be  easily  avoided.  With  such  a  contract  it  can- 
not be  said  that  wages  were  withheld  because  of  a  mere 
agreement  to  give  notice.  They  were  withheld  because 
Nolan  in  a  fair  contract  upon  a  sufficient  consideration 
agreed  to  relinquish  them.  By  their  contract  no  wages 
were  due,  and  therefore  there  were  none  to  pay ;  strictly 
speaking  none  to  withhold.  The  case  is  not  within  the  let- 
ter, and  it  certainly  is  not  within  the  spirit  of  the  statute. 

The  ground  on  which  the  court  placed  its  judgment  is 
equally  untenable,  and  partly  for  reasons  already  suggested. 
It  virtually  puts  into  the  contract  what  the  parties  did  not 
place  there — that  a  breach  should  entitle  the  other  party  to 
such  damages  only  as  he  could  show  that  he  actually  sus- 
tained; whereas  the  parties  in  effect  agreed  that  a  sum 
equal  to  two  weeks'  wages  should  be  regarded  as  liquidated 
damages. 

There  is  error  and  the  judgment  is  reversed* 

In  this  opinion  the  other  judges  concurred. 
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John  King  vs.  William  B.  Kilbride  &  others. 

New  Haven  &  Fairfield  Cos.,  Oct.  T.,  1889.    Andrews,  C.  J.,  Cabi*£N- 
TEB,  Loomis,  Prentice  and  J.  M.  Hall,  Js. 

The  plaintiff  conveyed  to  K  h  piece  of  land  which  he  had  previously  mort- 
gaged to  ^  to  secure  a  note  of  $1,100,  the  deed  covenanting  against  all 
incumbrances  except  this  mortgage,  and  containing  a  covenant  of  war- 
ranty ''against  all  claims  and  demands  whatsoever.'*  K  mortgaged 
back  the  same  land  to  secure  a  note  of  $1,500,  the  deed  containing  pre- 
cisely the  same  covenants,  and  he  agreeing  orally  to  pay  the  $1,100 
mortgage  as  a  part  of  the  price.  K  afterwards  sold  a  portion  of  the 
land  to  W,  who  bought  in  good  faith  and  paid  a  full  price,  with  no 
notice  of  JS?s  agreement  to  pay  the  $1,100  mortgage,  except  so  far  as 
the  deeds  on  record  were  to  be  regarded  as  giving  such  notice.  The 
plaintiff.  In  order  to  protect  his  second  mortgage,  purchased  of  N  his 
own  note  and  mortgage  to  him  for  $1,100,  and  took  an  assignment  of 
them.  As  such  assignee  he  brought  a  suit  for  foreclosure  of  that  mort- 
gage and  for  possession  against  K  and  W.    Held — 

1.  That  the  fact  that  the  plaintiff  in  his  deed  to  K  had  specially  excepted 

the  $1,100  mortgage  from  his  covenant  against  incumbrances,  did  not 
by  implication  carry  such  an  exception  into  his  covenant  of  warranty. 

2.  That  the  plaintiff  therefore  could  not  have  a  judgment  of  foreclosure  and 

possession  against  TT,  as  he  had  warranted  the  title  against  all  demands. 

A  warranty  is  not  necessarily  an  undertaking  that  there  is  no  incumbrance 
on  the  land  at  the  time,  but  that  the  purchaser  and  his  assigns  shall 
not  be  evicted  by  means  of  any  prior  title. 

A  Judgment  for  the  possession  would  clearly  be  such  an  eviction. 

A  mortgagor  had  given  the  following  note:—"  June  29,  1887.  On  the  first 
day  of  ATigust,  1887, 1  promise  to  pay  to  the  order  of  J.  K.  the  sum  of 
eighteen  dollars,  and  thereafter  the  further  sum  of  eighteen  dollars  on 
the  first  day  of  each  succeeding  month  until  the  entire  sum  of  fifteen 
huidred  dollars  shall  have  been  paid.  Any  fraction  of  said  sum  to 
complete  said  entire  sum  to  be  paid  together  with  the  last  payment, 
with  interest  at  six  per  cent  per  annum,  payable  semi-annually,  upon 
such  sum  as  shall  be  due.  The  maker  reserves  the  right  to  make  pay- 
ments npon  this  note  at  any  time  and  to  any  amount  in  excess  of  said 
eighteen  dollars  per  month.  Value  received.''  (Signed.)  This  note 
was  described  in  a  mortgage  given  to  secuhe  it  as  follows:—"  The  con- 
dition of  this  deed  is  such,  that  whereas  the  said  grantor  is  justly  in- 
debted to  the  said  grantee  in  the  sum  of  fifteen  hundred  dollars,  as 
evidenced  by  his  promissory  note  of  even  date  herewith,  payable  to 
said  grantee  or  order  as  therein  appears,  with  interest  at  six  per  cen* 
per  annum,  payable  semi-annually;  now  therefore,  if  said  note  shall 
be  well  and  truly  paid  according  to  )ts  tenor,  then  this  deed  shall  be 
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▼old,  otherwise  to  remain  in  full  force  and  effect."    Held  to  be  suf- 
ficiently described. 

[Argued  October  24th~decided  December  9th,  1880.] 

Two  striTS  for  foreclosure  between  the  same  parties  upon 
two  mortgages ;  brought  to  the  Superior  Court  in  New  Ha- 
ven County,  and  heard  together  before  JPenw,  J.  A  single 
finding  of  the  facts  was  made  in  the  two  cases  and  a  decree 
was  passed  for  the  plaintiif  in  both  cases,  but  in  one  of  them 
for  less  than  the  amount  claimed.  The  plaintiff  appealed 
in  the  last  mentioned  case,  and  the  Fountain  Water  Com- 
pany, a  defendant  in  both  cases,  appealed  in  both.  The  facts 
are  sufficiently  stated  in  the  opinion.  The  cases  were  argued 
together  in  this  court. 

JET.  L.  SotchkiBS  and  C.  J.  Atwater^  for  the  plaintiff. 

1.  The  court  should  have  held  the  Nelson  mortgage  wholly 
an  incumbrance  on  the  ten  acre  tract  as  against  the  Fountain 
Water  Company  as  well  as  the  other  defendants,  instead  of 
apportioning  it  between  the  two  pieces.  It  stood  on  record 
as  an  incumbrance  on  the  ten  acre  tract.  It  was  referred  to 
as  such  in  the  deed  from  King  to  Kilbride  and  in  the  mort- 
gage back  from  the  latter  to  the  former.  The  deeds  on  record 
were  of  course  constructive  notice  of  all  they  contained. 
Hunt  V.  Mansfield^  31  Conn.,  488;  Lewis  v.  Hinman^  66  id., 
65.  Even  the  existence  of  this  mortgage  on  the  two  tracts 
uncanceled  was  suflBcient  to  put  a  purchaser  on  inquiry, 
even  though  it  was  not  mentioned  in  the  King  and  Kilbride 
deeds.  Gilbert  v.  Bulkley^  6  Conn.,  262 ;  Bolles  v.  Chauncey^ 
8  id.,  389 ;  Hunt  v.  Mansfield^  supra. 

2.  But  the  Water  Company  says  that  in  the  deed  from 
King  to  Kilbride,  though  it  is  stated  that  this  tract  is  subject 
to  the  f  1,100  mortgage,  yet  King  waiTanted  against  it,  and 
that  therefore  they  could  rest  there,  and  King  is  precluded 
as  against  them.  To  this  we  reply  that  though  King's  reli- 
ance on  Kilbride's  attorney  in  drafting  the  deeds  cannot  pro- 
tect him  as  against  innocent  purchasers  without  notice,  yet 
the  Water  Company  cannot  stop  at  this  point  in  the  records, 
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There  was  a  later  deed  from  Kilbride  to  King  of  the  same 
premises,  namely,  the  mortgage  deed  back  for  $1,500,  and 
in  that  deed  the  $1,100  first  mortgage  incumbrance  is 
stated,  and  Kilbride  warrants  against  it.  By  what  method 
can  they  say  that  King  is  estopped  by  his  warranty  to  Kil- 
bride, but  that  Kilbride  (their  grantor)  can  utterly  ignore 
his  warranty  to  King?  It  was  a  defeasance  to  King's  war- 
ranty. Taylor  v.  Weld^  5  Mass.,  109;  Brown  v.  Dewey^  1 
Sandf .  Ch.,  65,  and  cases  cited ;  Isham  v.  Morgan^  9  Conn., 
379,  and  cases  cited.  In  such  cases  the  last  transaction 
should  govern.  The  fact  of  its  being  a  mortgage  deed  could 
not  affect  the  covenants  or  warranties.  Cross  v.  Robinson^ 
21  Conn.,  379.  How  can  Kilbride  give  the  Water  Company 
any  better  title  than  he  had  himself,  when  the  records 
showed  he  had  warranted  King  against  this  mortgage  ?  San- 
ford  V.  miU  46  Conn.,  42;  Pitman  y.  Conner,  27  Ind.,  337. 
But  if  there  was  a  doubt  the  Water  Company  was  bound  to 
inquire,  and  was  chargeable  with  the  knowledge  that  such 
inquiry  would  have  produced.  Peters  v.  Goodrich,  3  Conn., 
146 ;  Sigoumey  v.  Munn,  7  id.,  324 ;  Booth  v.  Bamum,  9 
id.,  286 ;  Blatchley  v.  Osbom,  33  id.,  226 ;  Craft's  Appeal,  42 
id.,  146 ;  Mead  v.  N.  York,  Sous.  ^  Northern  K  R.  Co^  45 
id.,  199 ;  Lewis  v.  Hinman,  56  id.,  55 ;  Q-ihson  v.  Winslow, 
46  Penn.  St.,  380;  Converse  v.  Blumrich,  14  Mich.,  109; 
Parker  v.  Kane,  4  Wis.,  1 ;  Tuttle  v.  Jackson,  6  Wend.,  213 ; 
Sterry  v.  Arden,  1  Johns.  Ch.,  261 ;  Price  v.  McDonald,  1  Md., 
403 ;  Biu^hanan  v.  International  Bank,  78  111.,  503. 

3.  The  description  in  the  mortgage  in  the  second  case,  of 
the  debt  intended  to  be  secured  by  it,  is  sufficient.  Win- 
ehell  V.  Coney,  54  Conn.,  24.  See  also  Stoughton  v.  Pasco,  6 
Conn.,  442 ;  Crane  v.  Beming,  7  id.,  388 ;  Hubhard  v.  Sav- 
age, 8  id.,  215 ;  Booth  v.  Bamum,  9  id.,  286 ;  Merrills  v. 
Stcift,  18  id.,  257;  Lewis  v.  BeForest,  20  id.,  428;  Utley  v. 
Smith,  24  id.,  290;  Hough  v.  Bailey,  32  id.,  288. 

W.  H.  Williams  and  E.  B.  Qager,  for  the  Fountain  Water 
Company. 
1.  King  executed  a  warranty  deed  to  Kilbride,  in  which 
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he  coveDanted  that  the  property  was  free  of  all  incum- 
brances except  a  mortgage  of  $1,100.  Then  he  covenanted 
to  warrant  and  defend  the  property  against  all  claims  what- 
soever. Does  the  exception  of  the  |il,100  mortgage  in  the 
covenant  against  incumbrances  extend  to  and  qualify  the 
absolute  warranty  so  that  by  implication  this  tnortgage  is 
excepted  from  the  warranty  ?  We  contend  that  it  does  not. 
There  is  no  ambiguity  in  King's  deed,  nor  is  there  any  in- 
consistency in  its  several  parts,  and  the  terms  appear  reason- 
able. The  consideration  is  real,  $1,600,  and  not  nominal 
merely.  Among  the  various  covenants  in  our  warranty 
deeds  is  one  against  incumbrances,  which  goes  to  the  state 
of  the  title.  Now  there  was  in  fact  this  incumbrance  of 
$1,100,  so  that  in  describing  the  title  trulj'  this  was  properly 
excepted.  After  the  covenant  relating  to  incumbrances 
comes  a  new  and  distinct  contract  and  covenant  on  King's 
part,  the  warranty,  and  this  is  absolute.  It  is  perfectly  con- 
sistent with  the  rest  of  the  deed,  for  it  might  very  well  be 
that  King,  who  was  peraonally  liable  for  the  note  of  $1,100, 
should  say  to  Kilbride,  "  Pay  me  the  value  of  the  land  and 
I  will  protect  you  against  this  mortgage.  I  prefer  to  do 
this,  for  then  I  shall  discharge  my  liability  myself.  It  w  an 
incumbrance  on  the  land,  but  I  will  take  care  of  it."  Ef- 
fect is  to  be  given  to  all  the  covenants  of  the  deed  if  possi- 
ble. If  the  warranty  does  not  cover  the  $1,100  then  it  has 
no  force.  We  must  take  King's  contract  as  he  chose  to 
make  it,  on  the  records.  Whatever  arrangement  was  ver- 
bally made  between  King  and  Kilbride  is  nothing  to  us,  for 
we  knew  nothing  of  it,  nor  would  it  matter  if  we  did.  Hyh- 
hard  V.  Norton^  10  Conn.,  422;  Sarlow  v.  Thomm^  15  Pick., 
66;  Flynn  v.  White  Breast  Coal  ^  Mining  Co.^  72  Iowa, 
788.  By  the  plain  meaning  of  the  deed  on  its  face,  giving 
force  to  each  distinct  covenant.  King  warrants  against  the 
$1,100  mortgage.  The  leading  American  case  on  this  sub- 
ject is  Estahrooh  v.  Smithy  6  Gray,  572,  in  which  it  is  held 
that  ^^by  a  deed  of  land,  containing  a  covenant  against  all 
incunibmnces  except  a  certain  mortgage  to  a  third  person* 
followed  by  a  general  covenant  to  w^ari-ant  and  defend,  the 
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mortgage  is  not  excepted  from  the  latter  coveDant,  and  the 
grantor  is  liable  for  an  eviction  by  the  mortgagee."  This 
case  is  cited  and  approved  as  good  law  in  8  Washb.  Real 
Prop.,  672,  Rawle  on  Gov.  for  Title,  608,  and  1  Jones  on 
Mortgages,  §  786.  See  also  Hubbard  v.  Norton^  9upra; 
Sumner  v.  Williams^  8  Mass.,  162;  Harlow  v.  Thomas^  16 
Pick.,  66 ;  Rowe  v.  Heath,  28  Tex,,  614 ;  Buvall  v.  Craig, 
2  Wheat.,  46 ;  Howell  v.  Richards,  11  East,  638 ;  Smith  v. 
Compton,  8  Barn.  &  AdoL,  189 ;  Kean  v.  Strong,  9  Irish 
Law  R.,  74. 

2.  It  is  made  a  ground  of  appeal  that  the  Water  Company 
did  not  use  due  diligeuce  to  ascertain  the  facts  with  regard 
to  the  relations  of  the  plaintiff  and  Kilbride  in  the  matter. 
But  it  was  under  no  obligation  to  inquire  after  any  parol 
agreement  between  these  parties.  It  was  under  obligation 
to  examine  the  records  and  find  how  the  incumbrances  stood, 
and  this  was,  as  we  have  already  seen,  that  the  $1,100  mort- 
gage covered  both  tracts  of  land,  precisely  the  state  of  things 
on  which  the  decree  complained  of  was  based.  In  connec- 
tion with  all  the  reasons  of  appeal  relating  to  notice  and  in- 
quiry, it  is  to  be  remembered  that  the  Water  Company  is  in 
no  way  affected  by  any  agreement  between  King  and  Kilbride 
not  disclosed  by  the  record  of  the  deeds ;  that  the  Water 
Company  is  a  purchaser  in  good  faith  for  full  value,  and 
that  it  had  a  right  to  rely  on  the  record  title ;  and  that  this 
record  disclosed  a  state  of  facts  which,  as  the  Water  Com- 
pany claims,  left  the  $1,100  mortgage  only  as  a  cloud  on  the 
title.  King  having  warranted  against  it,  or  at  most,  as  the 
court  below  construed  it,  an  incumbrance  chargeable  on  the 
first  tract,  on  which  the  foreclosure  is  brought. 

8.  In  the  second  suit  the  description  of  the  note  in  the 
condition  of  the  mortgage  is  both  insufficient  and  erroneous. 
The  note  is  peculiar.  It  is  for  the  payment  of  certain  in- 
stalments of  $18  each  at  intervals  of  a  month,  untQ  the 
whole  amounts  to  $1,600.  The  last  instalment  has  about 
seven  years  to  run.  The  note  amounts  to  a  series  of  notes 
for  $18  each  on  times  certain,  for  there  is  no  provision  that 
on  default  in  any  payment  the  whole  shall  become  due. 
Vol.  Lvni. — 8 
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Yet  the  condition  describes  it  as  a  single  note  for  $1,500. 
This  is  a  misdescription  of  the  note.  We  are  told  to  look  for 
a  $1,500  note.  Should  we  expect  to  find  an  obligation  to  pay 
eighty-three  instalments  or  notes?  The  time  and  manner 
of  payment,  as  described  in  the  condition,  are  to  be  ^'  as 
therein  appears."  This  is  no  description  at  all,  for  any  time 
and  manner  of  payment  would  satisfy  this  description. 
There  is  nothing  whatever  here  by  which  to  indentify  the 
note.  The  note  itself  is  explicit  enough.  It  provides 
eighty-three  times  of  payment.  Again,  the  note  is  described 
in  the  condition  as  "  with  interest  at  six  per  cent,  per  an- 
num, payable  semi-annually."  But  when  we  turn  to  the 
note  we  find  that  it  is  "  with  interest  at  six  per  cent,  per 
annum,  payable  semi-annually,  upon  such  sum  as  shall  be 
due."  By  the  note  interest  is  not  payable  on  the  several  in- 
stalments until  they  become  due.  By  the  condition  it  is  pay- 
able from  date.  It  is  well  settled  that  a  mortgage  should 
show  what  the  debt  intended  to  be  secured  is,  with  such 
certainty  that  no  other  note  could  fraudulently  be  substi- 
tuted for  it,  and  so  that  it  shall  give  notice  to  all  the  world 
just  what  the  debt  is.  Pettihone  v.  Qriswold^  4  Conn.,  68 ; 
HaH  V.  Chalker,  14  id.,  77;  Merrills  v.  Swift,  18  id.,  257. 
In  the  recent  case  of  Winchell  v.  Caney,  54  Conn.,  24,  in 
which  the  description  was  held  suflBcient  in  spite  of  a  slight 
variance,  the  court  say  that  the  object  of  the  condition  is  '*to 
indentify  the  note  or  debt  secured  by  the  mortgage  and  give 
reasonable  notice  of  the  extent  of  the  incumbrance." 

Andbews,  C.  J.  These  are  two  actions  between  the 
same  parties  brought  on  separate  mortgages  and  each  claim- 
ing a  foreclosure  and  the  possession  of  the  same  land.  It 
appears  that  on  the  first  day  of  June,  1887,  the  plaintiff 
owned  two  tracts  of  land,  one  containing  ten  acres  and  the 
other,  his  homestead,  containing  one  acre.  On  that  day  he 
mortgaged  both  pieces  to  Thomas  A.  Nelson  to  secure  his 
note  for  $1,100,  payable  to  said  Nelson,  or  order,  on  demand, 
with  interest.  On  the  29th  day  of  the  same  month  he  sold 
and  conveyed  the  ten  acre  piece  to  Wm.  B.  Kilbride,  by  a 
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deed  ht  vhich  the  covenant  against  incumbrances  and  the 
covenant  of  warranty  were  as  follows : — "  And  that  the  same 
is  free  from  all  ineumbrances  whatsoever,  except  a  certain 
mortgage  to  Thomas  A.  Nelson  dated  June  Ist,  1887,  for 
il,100.  And  furthermore  I,  the  said  grantor,  do  by  these 
presents  bind  myself  and  my  heirs  forever  to  waiTant  and 
defend  the  above  granted  aud  bargained  premises  to  hiiu 
the  said  grantee,  his  heirs  and  assigns,  against  all  claims 
and  demands  whatsoever.*'  On  the  same  day  Kilbride  mort- 
gaged the  same  land  to  the  plaintiff  to  secure  the  sum  of 
$1,500  by  a  deed  in  which  the  covenants  were  identical  with 
the  covenants  in  the  plaintiffs  deed  to  him.  Kilbride  orally 
agreed  to  assume  and  pay  the  note  to  Mr.  Nelson  as  a  part 
of  the  payment  for  the  land.  He  went  into  immediate 
possession  of  the  land  so  conveyed  to  him,  and  on  the  15th 
day  of  August  following  conveyed  a  portion  of  it  to  the 
Fountain  Water  Company,  by  a  deed  containing  all  the 
covenants  without  any  exception.  All  of  these  deeds  were 
put  upon  record  at  once. 

It  is  found  that  the  Water  Company  had  no  notice,  actual 
or  constructive,  of  the  oral  agreement  by  Kilbride  to  pay 
the  Nelson  mortgage,  except  so  far  as  the  recording  of  the 
deeds  is  such  notice.  And  it  is  also  found  that  the  Water 
Company  took  its  deed  in  good  faith  and  paid  full  value  for 
its  land. 

The  plaintiff  has  remained  ever  since  the  owner  and  in 
possession  of  the  homestead.  Kilbride  proved  to  be  insol- 
vent and  left  the  premises.  And  the  plaintiff  on  the  27th 
day  of  October  of  the  same  year,  in  order  to  protect  his  sec- 
ond mortgage  interest  in  the  ten  acre  tract,  purchased  of 
Mr.  Nelson  the  note  and  mortgage  which  he  had  previously 
given  to  him,  and  Mr.  Nelson  thereupon  transferred  and  as- 
signed to  the  plaintiff,  by  a  proper  release  deed,  all  his  right, 
title  and  interest  in  the  note  and  mortgage,  and  the  same  are 
now  the  property  df  the  plaintiff. 

The  first  action  is  brought  by  the  plaintiff  as  assignee  and 
holder  of  his  own  note  to  Mr.  Nelson,  and  in  the  complaint 
be  claims  a  foreclosure  of  the  ten  acre  piece,  with  possession 
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of  the  same,  unless  the  Water  Company  or  Kilbride  shall 
pay  the  whole  amount  due  on  that  note.  The  defense  in 
this  action  sets  up,  among  other  things,  the  covenant  of  war- 
ranty contained  in  the  plaintiff's  deed  to  Kilbride.  The 
reply  to  the  defense  is  a  denial.  The  judgment  apportions 
the  debt  between  the  two  pieces  of  land  mortgaged  by  the 
plaintiff  to  Mr.  Nelson  according  to  their  value,  and  decrees 
a  foreclosure  of  the  ten  acre  piece  unless  the  defendants  or 
one  of  them  shall  pay  the  sum  of  f  556.20,  and  grants  execu- 
tion in  ejectment  if  the  money  is  not  paid  within  the  time 
limited.  From  this  judgment  the  plaintiff  and  the  Foun- 
tain Water  Company  both  appeal.  The  plaintiff's  reasons 
of  appeal  are  that  the  court  erred  in  not  requiring  the  de- 
fendant  to  pay  the  whole  of  the  Nelson  note.  The  second 
and  third  reasons  of  appeal  of  the  Water  Company  are  in 
substance  that  the  court  erred  in  holding  that  the  plaintiff 
was  entitled  to  maintain  the  suit  notwithstanding  his  cov- 
enant of  warranty. 

It  appears  from  the  finding  that  the  plaintiff  did  make  the 
covenant  of  warranty  as  alleged  by  the  defendants  and  as 
appears  by  his  deed,  portions  of  which  are  recited  above. 

The  covenant  of  warran  ty  is  a  contract  by  which  the  grantor 
of  land  undertakes  to  protect  the  land  granted  from  all  lawful 
claims  and  demands  existing  at  the  time  of  the  grant,  and  the 
contract  is  made  not  only  with  his  immediate  grantee  but 
with  whomsoever  may  become  the  owner  of  the  land  by  a 
title  derived  through  the  grantee.  Booth  v.  Starr^  1  Conn., 
244 ;  Mitchell  v.  Warner^  5  Conn.,  498 ;  Rawle  on  Covenants 
for  Title,  (4th  ed.,)  834;  8  Washburn's  Real  Property, 
(4th  ed.,)  466  ;  2  Sugden  on  Vendors,  (Perkins's  ed.,)  240. 
It  is  not  necessarily  an  undertaking  that  there  is  no  incum- 
brance on  the  land  at  the  time,  but  it  is  an  undertaking  that 
the  purchaser  and  his  assigns  shall  at  all  times  enjoy  the 
land  free  from  all  such  incumbrances.  Williams  v.  Wether- 
beej  1  Aiken,  (Vt.,)  233 ;  Rawle  on  Covenants  (4th  ed.,) 
215;  Whitney  v.  Dinamore^  6  Cush.,  124;  Muss  v.  Steele^  40 
Verm.,  310. 

Of  this  covenant  any  act  tantamount  to  an  eviction  of  the 
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grantor  would  be  a  breach  and  subject  the  grantor  to  dam- 
ages. As  if  the  grantee  should  upon  demand  yield  the 
possession  to  one  having  a  better  title ;  Sterling  v.  Peet^  14 
Conn.,  245 ;  or  surrender  to  a  mortgagee  by  a  prior  deed. 
Handlton  v.  Cvtt9^  4  Mass.,  849 ;  Sprague  v.  Baker ^  17  Mass., 
686.    A  judgment  in  ejectment  would  clearly  be  such  an  act. 

The  judgment  of  foreclosure  and  ejectment  requires  of  the 
defendants  a  payment  of  money  to  their  own  grantor,  and 
upon  their  failure  to  do  so  authorizes  him  to  evict  them ; 
that  is — to* do  the  very  act  which  he  has  covenanted  with 
them  shall  not  be  done  by  any  one.  Such  a  judgment  must 
be  erroneous.  And  this  judgment  is  erroneous  unless  there 
is  in  the  case  something  by  which  the  plaintiff  is  relieved 
from  the  obligation  of  his  warranty.  Is  there  any  such 
thing? 

So  far  as  the  Water  Company  is  concerned  the  oral  agree- 
ment by  Kilbride  to  pay  the  Nelson  note  may  be  laid  out  of 
the  case.  It  is  found  that  the  company  had  no  notice  of 
that  agreement  except  so  far  as  the  record  of  the  deed  is 
actual  or  constructive  notice.  The  record  disclosed  an  ex- 
press covenant  by  the  plaintiff  to  protect  the  defendants  in 
their  possession  of  the  land  against  all  claims  and  demands 
whatsoever.  When  there  is  an  express  contract  in  writing 
respecting  any  matter  there  can  never  be  an  implied  one  in 
addition  to  it.  Broum  v.  Fales,  139  Mass.,  21.  Still  less  can 
there  be  any  implication  contrary  to  the  writing.  Bumea 
Y.  Scott,  117  U.  S.  R.,  582 ;  Allen  v.  Bundle,  50  Conn.,  9. 

It  is  claimed  by  the  plaintiff  that  the  Nelson  mortgage  was 
excepted  out  of  the  covenant  of  warranty  in  his  deed  to  Kil- 
bride ;  that  the  exception  •  of  it  from  the  covenant  against 
incumbrances  ought  to  be  construed  as  an  exception  of  it 
from  the  covenant  of  warranty.  This  is  really  an  argument 
the  other  way.  That  an  exception  was  made  from  one  cov- 
enant in  a  deed  is  an  argument  that  no  exception  was  intended 
from  any  other.  It  shows  that  the  attention  of  the  grantor 
was  called  to  the  matter  of  making  exceptions  and  that  pre- 
sumably he  made  all  the  exceptions  he  desired  to.  The 
principle  applicable  is  found  in  the  maxim  that  the  express 
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mention  of  one  person  or  thing  is  the  exclusion  of  others. 
Besides,  these  covenants  are  distinct  and  have  reference  to 
different  kinds  of  liability.  A  man  may  not  choose  to  guar- 
antee his  title  generally,  and  yet  may  readily  undertake  that 
his  grantee  shall  not  be  disturbed.  2  Sugden  on  Vendors, 
(Perkins's  ed.,)  281;  ffowell  v.  Bichards,  11  East,  683,  643; 
Estabrook  v.  Smith,  6  Gmy,  672. 

It  is  further  urged  that  the  covenant  of  warranty  in  Kil- 
bride's mortgage  deed  to  the  plaintiff  opei^ates  in  some  way 
to  prevent  the  Water  Company  from  taking  anything  under 
the  plaintiff's  covenant  of  warranty  in  his  deed  to  Kilbride. 
How  it  has  this  effect  is  not  shown.  The  Water  Company 
is  not  in  privity  with  either  of  the  parties  as  to  that  cove- 
nant. That  is  a  matter  between  other  persons  by  which  it 
can  neither  be  harmed  nor  helped.  Certainly  the  plaintiff 
cannot  be  discharged  from  his  covenant  to  the  Water  Com- 
pany because  some  one  else  has  warranted  the  same  land  to 
him. 

The  equitable  doctrine  of  notice  so  strongly  urged  and 
apparently  so  much  relied  on  by  the  plaintiff  seems  to  us  to 
have  no  application  in  the  case.  It  is  not  a  question  here  of 
notice,  but  whether  or  not  the  plaintiff  shall  keep  his  cove- 
nant. It  cannot  be  denied  that  the  Water  Company  had 
notice  that  the  Nelson  mortgage  covered  the  ten  acre  piece 
of  land.  It  had  notice  of  every  thing  which  appeared  on  the 
record.  By  the  same  record  from  which  the  company  de- 
rived such  notice  it  learned  that  the  plaintiff  had  covenanted 
to  warrant  and  defend  that  very  piece  of  land  from  all  claims 
and  demands,  not  excepting  the  Nelson  mortgage.  If  there 
was  any  defect  or  uncertainty  in  the  notice  which  the  record 
gave  it  was  because  the  plaintiff  was  himself  wanting  in  care 
in  not  making  his  deeds  more  specific.  He  is  invoking  the 
doctrine  of  notice.  He  ought  not  to  expect  others  to  obtain 
more  knowledge  from  his  deeds  than  he  put  into  them.  He 
certainly  cannot  take  any  advantage  from  his  own  omissions. 
He  is  the  one  to  be  bound  by  the  notice  given  rather  than 
the  Water  Company  by  the  notice  received,  if  there  is  any 
difference ;  especially  as  it  is  more  than  likely  that  the  Water 
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Company  bought  its  land  relying  on  his  warranty  and  upon 
his  ability  as  well  as  on  his  willingness  to  fulfill  it. 

There  is  error  in  the  judgment  and  it  is  reversed  so  far  as 
it  is  against  the  Fountain  Water  Company. 

In  the  second  suit  a  foreclosure  and  the  possession  of  the 
same  ten  acre  piece  is  claimed  unless  the  defendants  or  one  of 
them  shall  pay  the  instalments  due  on  Kilbride's  note  to  the 
plaintiff  and  secured  by  his  mortgage  deed  of  the  29th  day 
of  June,  1887.  The  court  ascertained  the  amount  due  on 
the  note  the  day  judgment  was  rendered  to  be  $46.44,  and 
decreed  a  foreclosure  unless  the  same  was  paid,  together 
with  a  judgment  in  ejectment  to  be  enforced  on  failure  of 
payment  at  the  expiration  of  the  time  limited.  The  Water 
Company  appealed  from  this  judgment  on  the  ground  that 
the  indebtedness  sought  to  be  secured  by  the  mortgage  was 
not  sufficiently  described  in  it. 

We  think  there  is  no  error.  The  judgment  in  this  case  is 
fully  sustained  b}'^  the  reasoning  in  the  very  recent  case  of 
Wtnehell  v.  Ooney^  54  Conn.,  24,  which  is  applicable  to  this 
case ;  reasoning  which  we  have  no  need  to  repeat  and  no 
disposition  to  change. 

In  this  opinion  the  other  judges  concurred. 

Note. — The  point  decided  in  the  laet  paragraph  of  the  opinion  will  not 
be  understood  without  a  etatement  of  the  facts  upon  which  the  question  of 
the  insufficiency  of  the  description  of  the  mortgage  debt  in  the  complaint 
is  made.    In  the  complaint  the  debt  is  thus  described:— 

"  On  the  29th  day  of  June,  1887,  the  defendant,  William  Kilbride,  owed 
the  plaintiff  fifteen  hundred  dollars,  as  evidenced  by  his  note  for  fifteen 
hundred  dollars,  payable  in  monthly  installments  of  eighteen  dollars  each, 
the  first  installment  being  payable  August  1st,  1887,  and  thereafter  on  the 
first  day  of  each  succeeding  month  till  the  entire  sum  be  paid,  with  interest 
at  six  per  cent.,  payable  semi-annually,  on  such  sum  as  should  be  due  ;  re- 
serving the  right  to  make  any  payment  on  said  note,  of  more  than  eighteen 
dollars,  at  his  option." 

The  note  was  as  follows:— 

"Setmoub,  June  29th,  1887. 

"On  the  l«t  day  of  August,  1887,  I  promise  to  pay  to  the  order  of  John 
King  the  sum  of  eighteen  dollars,  and  thereafter  the  further  sum  of  eighteen 
dollars  on  the  first  day  of  each  succeeding  month  until  the  entire  sum  of 
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fifteen  hundred  dollars  shall  have  been  paid;  any  fraction  of  said  sum  to 
complete  said  entire  sum  of  fifteen  hundred  dollars  to  be  paid  together  with 
the  last  payment,  with  interest  at  six  per  cent,  per  annum  payable  semi- 
annually upon  such  sum  as  shall  be  due.  The  maker  of  this  note  hereby 
reserves  the  right,  which  is  granted  to  him  by  the  payee,  Uiat  he  shall  have 
the  right  to  make  payments  to  any  extent  upon  this  note  at  any  time  and 
to  any  amount  in  excess  of  said  eighteen  dollars  per  month.  Value  re- 
ceived." (Signed.) 


58    120 

|_^ TO 

1 68  120  Henry  L.  Hotchkiss,  Trustee,  &  others  vs.  The 

Brainerd  Quarry  Company  &  others. 

New  Haven  Co.,  June  T.,  1889.    Andrkws,  C.  J.,  Cabpentbb,  Pardee, 
LooMis  and  Bbabdslet,  Js. 

a  partner  in  a  quarry  company,  who  owned  a  one  eighth  interest,  died  in 
1857,  leaving  by  his  will  to  his  wife  one  third  of  his  personal  property 
absolutely,  and  one  third  of  his  real  estate  for  life,  and  the  rest  oi  his 
property  to  trustees  for  his  minor  daughter.  By  the  terms  of  the  part- 
nership it  was  to  be  controlled  by  a  majority  in  interest  and  was  to 
continue  until  such  a  majority  should  request  its  dissolution.  A  dis- 
solution not  being  desired  the  property  of  the  widow  and  daughter  re- 
mained in  the  business,  and  the  partnership  continued  until  1883, 
when  a  corporation  was  formed,  all  the  partners  taking  stock  in  the 
proportion  in  which  they  held  interests  in  the  partnership.  The 
widow  and  daughter  became  entitled  to  and  accepted  four  hundred 
shares  in  the  aggregate,  but  disagreed  as  to  their  respective  rights  in 
them.  The  property  given  them  by  the  will  and  which  had  gone  into 
the  partnersliip  was  appraised  at  the  time,  the  personal  at  $6,000,  and 
the  real  at  $19,000.  The  partnership  had  in  the  prosecution  of  its 
business  used  up  most  or  all  of  the  personal  property  and  replaced  it 
with  other,  and  had  exhausted  some  of  the  quarry  land  and  purchased 
other,  and  no  separate  account  had  been  kept  of  income  as  distin- 
guished from  principal,  and  earnings  had  been  used  in  the  purchase  of 
lands  and  personal  property  used  in  the  business.  The  business  had 
greatly  increased  and  a  large  surplus  had  been  allowed  to  accumulate, 
which  went  into  the  capital  of  the  corporation.  H*»ld  that  the  propor- 
tionate interests  of  the  widow  and  daughter  in  the  property  which  was 
allowed  to  remain  in  the  partnership  after  1857  were  not  changed  by 
the  varying  quantities  of  personal  and  real  estate  held  by  the  partner- 
ship at  different  times,  nor  by  the  quantity  of  each  at  the  time  that 
the  corporation  took  the  place  of  the  partnership,  and  that  the  stock  in 
the  corporation  which  represented  their  joint  interest  was  to  be  ap- 
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portioned  between  them  according  to  their  relative  interests  in  the 

property  in  1857. 
The  widow  was  not  entitled  to  a  full  share  of  the  increase  in  the  value  of 

the  property  as  representing  profits,  nor  to  any  part  of  the  earnings 

which  the  managing  parties  decided  not  to  distribute  in  dividends  but 

to  preserve  as  a  surplus. 
The  power  given  by  the  partnership  articles  to  a  majority  in  interest  to 

manage  the  business  of  the  partnership  and  to  declare  dividends  at  its 

discretion,  necessarily  involved  the  power  to  capitalize  profits  instead 

of  dividing  them. 
And  the  widow,  by  agreeing  with  all  the  other  partners  that  the  entire 

property  of  the  partnership  should  go  into  the  corporation  at  a  certain 

sum  and  constitute  its  capital,  agreed,  so  far  as  that  sum  embraced 

profits,  that  profits  should  be  capitalized. 

[Argued  June  5th— decided  October  30th,  1888.] 

Surr  by  Henry  L.  Hotchkiss,  as  trustee  of  certain  pro- 
perty for  Mary  W.  Burrows,  and  by  the  said  Mary,  and 
her  husband  Silas  E.  Buitows,  against  the  Brainerd  Quarry 
Company,  a  corporation,  and  Eliza  T.  White  and  her  hus- 
band Josiah  J.  White,  for  an  adjudication  of  the  respec- 
tive rights  of  the  said  Mary  W.  Burrows  and  the  said 
Eliza  T.  White  in  certain  shares  of  the  stock  of  the  corpo- 
mtion,  for  an  accounting  and  for  an  injunction  ;  brought  to 
the  Superior  Court  in  New  Haven  County,  and  heard  before 
Fentiy  J.  Facts  found  and  a  decree  passed  dividing  the 
stock  in  a  certain  proportion  between  the  parties,  and  ap- 
peal by  both  plaintiffs  and  defendants.  The  case  is  fully 
stated  in  the  opinion. 

S.  JE.  Baldwin  and  J.  T.  Piatt,  for  the  defendants. 

1.  The  distribution  gave  Mrs.  Burrows  no  absolute  in- 
terest except  in  certain  specific  articles  of  personal  property, 
described  in  the  will  of  Mr.  Hall  as  belonging  to  him  at  his 
decease.  All  this  personal  property  disappeared  from  ex- 
istence long  before  the  corporation  was  organized  to  succeed 
the  partnership,  and  with  it  her  right  in  the  personal  pro- 
perty of  the  firm  ceased  to  exist. 

2.  Her  title  did  not  spread  over  any  after-acquired  per- 
sonal property.  It  is  of  no  consequence  to  her  whether  the 
firm  bought  new  cattle  or  tools,  quan*ied  more  stone,  or 
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made  further  sales  on  credit  or  for  oash,  except  so  far  as 
these  things  resulted  in  dividends  to  her.  It  is  not  like  the 
case  of  a  railroad  or  mill  mortgage,  w)iere  certain  kinds  of 
property  are  necessary  to  the  land,  or  fixtures,  and  go  with 
the  security  as  an  incident.  Here  her  title  to  the  personal 
assets  was  the  principal  thing. 

8.  She  had  no  interest  in  partnership  assets  as  such.  At 
her  husband's  death  she  was  not  of  age  and  was  incapable 
of  assuming  the  relation  of  a  partner,  and  if  she  had  been 
she  had  no  power  to  vary  the  rights  of  Mi*s.  White,  the 
daughter  of  Mr.  Hall  and  his  heir.  It  was  Mr.  Hall's  es- 
tate that  remained  in  the  partnei-ship,  represented  by  his 
executor.  Mrs.  Burrows  was  simply  a  co-tenant  of  certain 
chattels  and  choses  in  action.  "  An  infant  may  reclaim  his 
share  of  the  firm's  property  at  any  time,  on  his  title  as  co- 
tenant,  irrespective  of  the  state  of  account  between  himself 
and  his  co-partnei-s."  Pai*sons's  Principles  of  Partnership, 
§  137.  No  interest  in  the  partnership  was  inventoried  or 
distributed.  This  was  strictly  in  accordance  with  law. 
The  real  estate  of  Mr.  Hall,  used  by  the  firm,  would  have 
been  treated  as  partnership  property  in  equity,  as  against 
the  widow  or  heirs  in  favor  of  creditors,  if  necessary  for  their 
protection.  But,  creditore  not  intervening,  it  remained  his 
real  estate.  Wilcox  v.  Wilcox^  13  Allen,  262 ;  Foster's  Ap- 
peal^ 74  Penn.  St.,  891;  Wheatly  v.  Calhoun^  12  Leigh, 
264.  Unlike  personal  property  or  ordinary  real  estate  owned 
in  severalty,  it  was  here  inseparable  from  the  partnership  so 
long  as  the  latter  endured.  The  partnership  articles  ex- 
pressly provided  for  this.  Frink  v.  Branchy  16  Conn.,  260, 
269.  And  on  general  principles  a  quarrying  or  mining  part- 
nership is  never  dissolved  by  the  death  of  a  partner.  Fere- 
day  V.  Wightwick^  1  Russ.  &  Mylne,  49 ;  Skillman  v.  Lachr 
man,  23  Cal.,  198 ;  Kuhn  v.  Smelting  Co.,  102  U.  S.  R.,  641 ; 
BisBell  V.  Fobs,  114  id.,  262.  This  contract  of  partnership 
therefore,  as  well  as  the  principles  controlling  mining  part- 
nerships, left  the  whole  of  Mr.  Hall's  estate  at  risk,  after  his 
death,  for  the  partnership  debts  thereafter  incurred.  Blod- 
gett  V.  Am.  Nat.  Bank,  49  Conn.,  9.     This  rested  the  bur<len 
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on  his  executors,  who,  as  acting  partners,  shared  the  risk 
personally  with  Mrs.  White,  whose  property  was  left  at 
hazard.  Frazer  v.  Murdoch^  L.  R.,  6  App.  Cas.,  855 ;  Par- 
sons's  Principles  of  Partnership,  §  74. 

4.  Mrs.  Burrows  had  no  interest  in  undivided  partnership 
profits.  The  matter  of  declaring  dividends  was  by  the  part- 
nership articles  left  to  the  managing  majority.  Duffield  v. 
Brainerd^  45  Conn.,  424;  Straker  v.  Wilson^  L.  R.,  6  Cha. 
App.,  503. 

5.  She  had  no  interest  in  new  purchases  of  land.  If  the 
managing  majority  chose  to  invest  profits  in  buying  more 
land  instead  of  making  dividends,  they  had  a  right  to  do  so, 
both  by  the  partnership  articles  and  by  the  nature  of  a 
quaiTying  industry,  which  requires  the  purchase  of  new  land 
to  replace  that  which  is  exhausted.  Balch  v.  Hallett^  10 
Gray,  402.  It  appears  that  the*  pai*tnership  spent  $170,000 
in  buying  new  lands  after  Mr.  Hall  died.  Under  the  En- 
glish rule  this  land  might  have  become  personal  propei-ty 
for  partnership  purposes,  but  the  American  rule  treats  it  as 
real  estate  of  the  respective  partners  for  all  purposes  of 
descent  and  grant,  if  not  needed  for  strict  partnership  pur- 
poses.    Fair  child  v.  Fairchild^  64  N.  York,  471. 

6.  When  the  corporation  was  formed,  and  the  entire  pro- 
perty of  the  partnership  was  with  Mrs.  Burrows's  consent 
put  into  the  8200  shares  of  stock,  all  equities  between  the 
partners  were  merged  in  the  charter.  Hoyt  v.  Sprague^  103 
U.  S.  R.,  613  ;  Francklyn  v.  Sprague,  121  id.,  215.  None  of 
the  shares  could  be  considered  as  representing  income  in 
which  a  life  tenant  could  share.  Brown  ^  Lamed' %  Petition^ 
14  R.  Isl.,  371.  The  profits  undistributed  had  become  a  part 
of  the  capital  of  the  corporation.  The  majority  in  interest, 
by  the  partnership  articles,  and  on  general  principles,  had 
power  thus  to  capitalize  the  surplus.  In  re  Barton^ %  Trusty 
L.  R.,  6  Eq.,  238. 

JT.  Stoddard  and  J.  W.  Bristol^  for  the  plaintiffs. 
1.  Mrs.  Burrows,  by  virtue  of  her  life  estate,  is  entitled 
absolutely  to  her  share  in  all  the  earnings  and  products  of 
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the  quarries  during  her  life.  By  the  partnership  agreement 
the  quarries  were  to  be  worked  and  the  proceeds  divided  in 
the  proportion  of  one  third  to  her  and  two  thirds  to  Mrs. 
White.  The  life  tenant  of  such  quarries  has  a  right  to 
work  them  to  exhaustion,  and  take  absolutely  the  proceeds. 
The  authorities  to  this  effect  are  believed  to  be  uniform. 

1  Washb.  R.  Prop.,  book  1.,  ch.  5,  §  4.  art.  18 ;  Id.,  book  1, 
ch.  7,  §  2,  art.  21 ;  BUlings  v.  Taylor,  10  Pick.,  460 ;  Coate$ 
V.  Cheever,  1  Co  wen,  460 ;  Moore  v.  Bollins,  45  Maine,  493 ; 
Neel  V.  Neel,  19  Penn.  St.,  823;  Irmn  v.  Covode,  24  id.,  162; 
Westmoreland  Coal  Co^^s  Appeal,  85  id.,  844;  Shoemaker* % 
Appeal,  106  id.,  392;  Sayer%  v.  JSbskinson,  110  id.,  473; 
Stoughton  v.  Leigh,  1  Taunt.,  402 ;   Clegg  v.  Rowland,  L.  R., 

2  Eq.,  160 ;  1  Morawitz  on  Corp.,  §  442.  The  real  estate 
having  been  given  to  Mrs.  Burrows  in  lieu  of  dower,  and 
being  quarry  land,  of  no  value  but  for  quarrying,  and  at  the 
time  in  process  of  being  worked,  it  is  evident  that  the  testa- 
tor intended  that  she  should  daring  her  life  have  all  the 
benefit  from  working  the  quarries  to  their  largest  limit.  It 
makes  no  difference  that  some  of  the  proceeds  of  the  busi- 
ness were  invested  in  new  lands.  As  between  these  two 
parties  these  lands  will  be  treated  in  equity  as  money,  as 
they  were  purchased  with  funds  that  belonged  absolutely  to 
Mrs.  Burrows  as  life  tenant.  Nor  can  the  fact  that  the 
partnership  was  unable  to  collect  all  the  proceeds  of  the 
business  before  the  dissolution  deprive  her  of  her  absolute 
interest  in  those  proceeds.  Upon  the  dissolution  of  the 
partnership  in  1883  it  became  necessary  that  there  should 
be  a  distribution  of  the  assets  as  upon  a  final  settlement  of 
the  partnersiiip  affairs.  The  partnership  agreement  con* 
trols  as  to  the  division  of  the  profits  during  the  continuance 
of  the  partnership,  but  does  not  affect  the  distribution  of 
the  property  upon  the  winding  up  of  the  partnership.  Du/- 
field  V.  Brainerd,  45  Conn.,  424. 

2.  Neither  Mrs.  Burrows  nor  Mrs.  White  gained  or  lost 
any  existing  rights  by  consenting  to  the  formation  of  the 
corporation.  Tlie  former  consented  to  the  dissolution  of 
the  partnei-ship  and  the  formation  of  the  corporation  with 
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presumed  knowledge  of  the  law  as  declared  in  Duffield  v. 
Brainerd^  that  she  had  a  right  to  demand  the  dissolution 
and  thereupon  take  her  share  of  the  property.  The  case 
finds  that  she  never  intentionally  waived  any  right.  Be- 
sides, by  the  charter  of  the  corporation  each  partner  was  to 
be  allowed  such  a  number  of  shares  as  would  make  his  in- 
terest in  the  corporation  "  proportionate  to  his  interest  in 
said  firm  either  as  co-partner  or  as  equitable  owner  in  undi- 
vided profits."  Private  Laws  of  1879,  p.  35.  Clearly  here 
was  no  waiver  of  rights  in  undivided  profits.  It  does  not 
affect  the  case  that  there  was  a  valuation  of  the  property 
for  the  purposes  of  incorporation  at  $320,000;  there  was 
none  the  less  a  fund  representing  undivided  earnings  that 
went  into  that  sum,  to  which  Mrs.  Burrows  was  entitled 
absolutely,  and  consequently  to  the  number  of  shares  repre- 
senting it. 

3.  The  controlling  partners  had  no  power  to  capitalize 
profits  in  such  a  way  as  to  affect  the  relative  interests  of  life 
tenants  and  remainder-men.  Mrs.  Burrows's  rights  were 
determined  by  the  will  of  Mr.  Hall.  By  that  will  she  was 
entitled  absolutely  to  the  earnings  of  the  property  in  which 
she  had  a  life  interest.  It  is  unlike  the  case  of  capitaliza- 
tion of  profits  where  there  are  no  such  interests.  There  all 
parties  in  interest  share  alike  in  both  profits  divided  and  in 
those  retained  as  a  surplus.  But  the  retention  of  profits  as 
a  surplus  while  the  partnership  continued  is  wholly  another 
thing  from  the  capitalization  of  that  surplus  by  turning  it 
into  a  part  of  the  capital  stock  of  a  corporation.  The  rights 
of  Mrs.  Burrows  were  the  rights  of  a  partner  on  the  winding 
up  of  the  partnership.  It  is  at  that  point  that  her  rights 
are  to  be  considered.  So  far  as  she  may  be  taken  to  have 
assented  to  the  formation  of  the  corporation,  it  was  only 
putting  into  it  what  she  would  have  been  entitled  to  on  the 
winding  up  of  the  partnership.  It  is  no  matter  that  a  part 
of  it  was  undivided  surplus.  It  went  in  as  her  absolute 
property,  and  she  was  entitled  absolutely  to  all  the  stock 
which  represented  it.  This  is  especially  so  since  it  is  found 
that  for  ten  years  from  1871  to  1881  there  was  no  division 
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of  profits  because  they  were  necessarily  expended  on  the 
New  York  and  Brooklyn  property,  as  to  which  the  finding  is 
that  this  property  was  taken  through  necessity  and  was  re* 
garded  as  collateral  security  for  the  debts  it  represented, 
and  ^^  has  never  been  intended  for  or  ti-eated  as  permanent 
investments"  but  that  it  has  been  "the  constant  policy  and 
desire  of  the  firm  to  sell  it  and  divide  the  proceeds." 

4.  It  is  claimed  on  the  part  of  Mrs.  White  that  the  per- 
sonal property  given  by  the  will  to  Mrs.  Burrows  was  spe- 
cific property,  which  was  used  up  in  business  and  had  ceased 
to  exist,  and  that  she  had  no  interest  in  the  property  bought 
to  replace  it.  Of  course  the  answer  to  this  claim  is  that  both 
Mrs.  Burrows  and  Mrs,  White  took  by  the  will  of  Mr.  Hall, 
and  by  the  distribution  under  that  will,  an  undivided  interest 
in  a  common  mass  of  personal  property  used  in  working  the 
quarries,  and  that  all  additions  to  such  common  stock  pur- 
chased by  the  product  of  the  quarries  and  made  part  of  such 
personal  property,  and  used  in  common  to  work  the  quar- 
ries, necessarily  belong  to  these  common  owners  and  part- 
ners in  the  proportion  in  which  their  respective  interests 
have  been  appropriated  to  such  purchase  and  addition.  But 
these  new  purchases  and  additions  made  to  replace  the  arti- 
cles so  used  up,  were  purchased  by  the  use  of  moneys  that 
belonged  to  Mrs.  Burrows,  and  being  so  purchased  with  her 
money,  or  with  money  that  otlferwise  would  have  been  dis- 
tributed to  her,  she  of  course  still  owns  her  proportionate 
interest  and  share  therein  absolutely.* 

Carpentee,  J.  Frederick  Hall  died  in  1857,  the  owner 
of  two  sixteenths  of  the  property  of  the  Brainerds  Quarry 
Company,  a  co-partnership  in  the  business  of  quarrying 
stone.  His  death  did  not  dissolve  the  partnership.  His 
widow,  now  Mrs.  Burrows,  under  his  will  took  one  third  of 
his  personal  property  in  fee,  and  one  third  of  his  real  estate 
for  life.  His  daughter,  now  Mrs.  White,  took  beneficially 
the  rest  of  his  estate.     The  co-partnership  continued  by  the 

♦Other  points  were  made  upon  both  sides,  but  as  the  court  does  not  con- 
sider them  they  are  omitted. 
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conBent  of  Hall's  executors,  his  widow  and  daughter,  until 
December  81st,  1883. 

Hall's  interest  in  the  quarry  business  was  appraised — the 
personal  estate  at  $6,000,  and  the  real  estate  at  $19,000.  In 
the  distribution  there  was  set  to  the  widow  in  fee  an  undi- 
vided interest  in  the  personalty,  valued  at  $2,000,  and  a  life 
use  in  one  third  of  the  realty,  undivided,  valued  at  $6,333.33. 
Dividends  of  profits  were  made  annually  until  1871.  From 
1871  to  1881  no  dividends  were  made.  On  the  31st  of  De- 
cember, 1883,  a  corporation  succeeded  the  partnership,  the 
property  being  valued,  a  low  estimate,  at  $320,000.  The 
interest  of  Mr.  Hall's  estate  was  valued  at  $40,000.  Those 
interested  became  stockholders  in  proportion  to  the  value  of 
their  respective  interests  in  the  partnership.  Mrs.  Burrows 
and  Mrs.  White  could  not  agree  upon  a  division  of  the  stock. 
This  suit  was  brought  to  settle  the  matter.  They  together 
were  entitled  to  four  hundred  shares.  The  Superior  Court 
gave  to  Mrs.  White  two  hundred  and  sixty-six  and  two 
thirds  shares  in  fee.  That  is  not  complained  of.  It  then 
gave  to  Mrs.  Burrows  thirty-two  shares  in  fee,  representing 
her  interest  in  the  personal  property.  Of  this  Mrs.  White 
in  her  appeal  complains.  It  then  gave  one  hundred  and  one 
and  one  third  shares  to  Mrs.  Burrows  for  life,  with  remain- 
der to  Mrs.  White.  Of  this  Mrs.  Burrows  in  her  appeal 
complains. 

Mrs.  White  claims  on  the  one  hand  that  the  personal  pro- 
perty which  was  distributed  to  Mrs.  Burrows  had  been  ex- 
hausted, so  that  she  was  entitled  to  no  stock  absolutely. 
Mrs.  Burrows  on  the  other  hand  claims  that  the  stock  rep- 
resenting the  increase  of  the  realty  represents  earnings  or 
profitif,  and  that  she  is  entitled  to  that  in  fee. 

We  will  first  consider  Mrs.  Burrows's  claim.  She  assumes, 
and  her  counsel  base  their  argument  on  that  assumption, 
that  the  whole  increase  is  accumulated  earnings.  Is  this 
assumption  warranted  by  the  facts?  For  the  fact  must  ap- 
pear, expressly  or  by  implication.  Otherwise  no  error  is 
apparent.  It  will  be  conceded  that  it  does  not  appear  in 
terms.     If  it  appears  by  implication,  it  must  be  a  necessary 
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implication.  If  the  evidential  facts  will  warrant  any  other 
inference  then  we  can  find  no  error  unless  we  first  decide  a 
question  of  fact;  and  that  under  our  law  we  are  not  per- 
mitted to  do. 

Stating  the  question  then  in  another  form — does  it  appear 
from  the  record  that  the  increase  in  the  value  of  the  partner* 
ship  property  is  due  to  profits  ? 

Now  these  facts  do  appear:  That  from  1857  to  1888  there 
were  paid  in  dividends  $720,000 ;  that  during  that  time  the 
company  paid  from  the  earnings  about  $148,000  for  land  es- 
sential to  the  business;  and  that  it  paid  more  than  $300,000 
to  protect  the  New  York  and  Brooklyn  property  taken  as 
security  for  stone  sold.  Probably  some  portion  of  the  earn- 
ings was  also  applied  in  purchasing  necessary  personal  pro- 
perty. The  net  increase  of  the  plant  was  $120,000.  How 
much  of  that  was  real  and  how  much  personal  property  we 
know  not,  nor  is  it  of  great  importance;  but  assuming  that 
both  increased  in  essentially  the  same  proportion,  as  seems 
probable  and  which  we  may  assume  in  the  absence  of  any- 
thing in  the  finding  to  the  contrary,  the  personalty  increased 
$26,800,  and  the  realty  $93,200.  Now  we  are  not  waiTanted 
in  assuming  that  the  expenditure  of  $148,000  for  land  of  it- 
self increased  the  value  of  the  plant  $93,200 ;  because  the 
finding  is — *'  which  lands  were  purchased  because  necessary, 
either  immediately  or  remotely,  for  the  business  of  the  com- 
pany as  a  continuing  quarrying  business."  That  would 
seem  to  imply  that  the  amount  thus  expended  was  mainly 
required  to  supply  the  loss  arising  from  the  exhausting  na- 
ture of  the  business.  Nevertheless,  perhaps  in  fairness  we 
ought  to  assume  that  the  lands  purchased  did  something 
more  than  repair  the  loss ;  that  in  fact  they  added  some- 
thing to  the  value  of  the  plant. 

But  there  is  another  factor  that  cannot  in  justice  be  over- 
looked. The  court  below  says :  "  But  I  further  find  that 
in  the  prosecution  of  said  trade  or  business  of  quarrying, 
from  the  death  of  Frederick  Hall  to  the  formation  of  the 
defendant  corporation,  the  volume  of  business,  though  with 
fluctuations,  largely  increasedJ*^    In  addition  to  that  it  must 
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also  be  borne  in  mind  that  there  was  a  marked  appreciation 
of  all  kinds  of  property,  especially  real  estate,  after  1861 ; 
that  in  1857  the  business  of  the  country  was  very  much  de- 
pressed ;  and  that  the  inflation  of  the  currency  during  the 
war,  which  continued  for  many  years  after,  increased  values 
and  stimulated  and  extended  business  largely,  especially 
those  departments  of  business  that  would  more  particularly 
benefit  the  quarrying  business.  These  are  matters  of  com- 
mon knowledge.  It  is  true  that  for  the  decade  following 
1873  there  was  a  considerable  falling  off  of  business;  never- 
theless the  net  result  must  have  been  that  there  was  an  ap- 
preciation of  values  to  a  considerable  amount  aside  from  the 
increase  arising  directly  from  the  increase  of  property.  The 
court  below  has  not  told  us  how  much  of  the  increase  is 
owing  to  each  of  these  two  causes,  and  has  given  us  no  data 
by  which  we  can  ascertain.  While  it  is  probable  that  it  is 
due  in  some  measure  to  both,  yet  it  is  legally  possible  that 
it  is  wholly  due  to  one  of  them.  If  so,  to  which  one  ?  The 
court  has  not  told  us.  If  to  both,  in  what  proportions  ? 
Again  we  are  left  in  ignorance.  Before  we  can  find  error 
we  must  know  that  some  portion  of  the  stock  represents 
income  to  which  Mrs.  Burrows  is  entitled.  In  this  state  of 
the  record  it  is  difficult  for  us  to  say  that  the  third  and 
fourth  reasons  of  appeal,  which  are  in  substance  that  Mrs. 
Burrows  is  entitled  to  more  stock  absolutely  than  the  court 
awarded  her,  are  sustained. 

It  may  be  suggested  that  the  court  erred  in  not  finding 
definitely  to  what  source  the  accretion  was  due,  and,  if  to 
both,  in  what  proportion,  to  each.  The  difficulty  is  that  it 
does  not  appear  that  the  court  was  asked  to  do  so,  and  no 
such  error  is  pointed  out  in  the  reasons  of  appeal.  The 
court  was  asked  to  find  the  value  of  the  book  debts  and 
bills  receivable  of  the  company  at  the  time  the  corporation 
was  formed;  but  that  is  very  different  from  the  precise 
question  we  are  now  considering. 

But  aside  from  these  difficulties,  which  are  somewhat  su- 
perficial, we  think  the  case  must  turn  upon  other  consider- 
ations, which  lie  deeper  and  touch  the  very  vitals  of  the 
Vol.  Lvm. — 9 
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case.  When  Hall  died,  substantially  all  his  property  was 
invested  in  the  quarrying  business.  The  quarry  interest 
distributed  to  his  widow  was  in  common  with  others  and 
not  in  severalty.  She  might  have  called  for  a  division — 
that  is  she  might  have  declined  to  continue  in  the  partner- 
ship. In  that  event  her  portion  would  have  been  assigned 
to  her  in  specific  articles  of  property  or  its  equivalent  paid 
to  her  in  cash.  Her  income  would  then  have  been  whatever 
she  could  have  obtained  from  about  $8,000,  or  say  $500  an- 
nually in  round  numbers.  Instead  of  doing  that  however 
she  elected  to  continue  her  interest  in  the  business.  That 
she  acted  wisely  is  abundantly  proved;  for  she  has  not  only 
received  a  net  income  of  $80,000  in  twenty-six  years,  but 
she  has  an  interest  in  a  large  amount  of  property  valued  at 
$75,000,  which  when  converted  into  cash  will  be  distributed 
as  profits ;  and  she  also  has  the  principal,  not  as  she  received 
it,  but  improved  in  value,  and  its  income-earning  capacity 
largely  increased.  She  could  have  made  nothing  but  loss 
had  she  terminated  the  partnership;  and  it  is  very  clear 
that  the  bare  right  to  terminate  the  partnership  can  give  her 
no  advantage  now. 

The  interest  of  Mrs.  White  in  the  estate  is  equally  for- 
tunate. Thus  far  neither  is  benefited  at  the  expense  of  the 
other.  Each  was  interested  in  the  same  enterprise,  and 
what  benefited  one  benefited  the  other.  But  coming  to 
the  point  of  issuing  stock,  their  interests  diverge,  and  each 
claims  what  the  other  is  unwilling  to  concede.  Mrs.  Bur- 
rows claims  that  the  real  estate  in  which  she  has  a  life  estate 
is  entitled  to  its  proportion  of  the  increase,  and  that  that  in- 
crease is  profits  to  which  she  is  entitled  absolutely.  Thus, 
that  interest  was  valued  at  $6,333.33.  Sixty  per  cent,  of 
that  is  $3,800,  just  the  amount  which  she  claims. 

We  have  already  attempted  to  show  that  her  claim  cannot 
be  sustained  so  far  as  the  increase  is  owing  to  a  rise  in 
values.  We  will  now  consider  whether  it  can  be  sustained 
in  respect  to  any  undivided  profits — ^profits  which  will  never 
be  divided  and  paid  out  as  profits. 

We  will  consider  this  question  in  a  threefold  aspect : — 
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1st,  her  rights  as  a  partner ;  2d,  her  rights  as  a  stockholder; 
and  3d,  her  rights  under  the  will. 

As  a  partner  her  rights  are  determined  by  the  partnership 
articles.    We  quote : — 

^^  Article  Third.  All  dividends  of  the  rents  and  profits 
arising  and  accruing  from  the  said  co-partnership  business, 
and  all  debts  and  liabilities  contracted  for  and  in  the  said 
co-partnership  name,  as  is  mentioned  and  more  fully  specified 
in  article  second  of  this  agreement,  shall  be  divided  among 
the  co-partners  in  the  following  proportions  *  ♦  *. 

"  Article  Fourth.  A  majority  of  ownership,  as  hereinbefore 
mentioned  in  article  third  of  this  agreement,  of  the  interests 
of  the  respective  partners  in  said  co-partnership,  shall  bind, 
control  and  manage  the  business  affairs  of  said  co-partnership, 
and  all  credits,  sales,  purchases,  hire  and  wages  of  workmen, 
overseers  and  agents,  which  may  be  deemed  for  the  benefit 
and  advantage  of  said  co-partnership,  shall  be  so  made  when- 
ever the  majority  of  interests  aforesaid  shall  request  and  de- 
mand, and  not  otherwise. 

"  Article  Fifth.  No  pai-tner  or  partners  of  said  co-partner- 
ship shall  at  any  time  use  or  draw  from  the  funds  of  said 
co-partnership  an  amount  of  money  greater  than  may  be 
due  or  owing  by  said  partnership  to  said  partner  for  services, 
salary  or  dividends  remaining  unpaid,  standing  to  the  credit 
of  said  pai*tners  upon  the  books  of  said  co-partnership,  ex- 
cept as  herein  mentioned  and  more  fully  set  forth  in  article 
second  of  this  agreement." 

Under  this  agreement  it  is  perfectly  clear  that  she  was 
entitled  to  share  in  severalty  only  in  the  declared  dividends. 
Her  dividends,  alone  belonged  to  her.  Undivided  earnings 
belonged  to  the  partnership.  So  long  as  the  partnership 
continued  that  was  the  extent  of  her  rights.  In  the  absence 
of  fraud  or  bad  faith  she  had  no  power  to  compel  a  division 
of  profits.  It  does  not  help  the  matter  to  say  that  she  might 
have  terminated  the  partnership  at  any  time  and  thus  have 
compelled  a  division,  for  the  simple  reason  that  she  did  not 
do  it.  It  is  the  termination  of  the  partnership  which  re- 
quires a  division,  and  not  the  existence  of  a  right  to  ter- 
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minate  it.  For  obvious  reasons  she  chose  to  continue  it ; 
and  doing  so,  her  rights  are  measured  and  limited  by  tho 
articles  of  agreement.  It  is  absurd  to  claim  that  she  may 
receive  the  benefits  of  the  partnership,  and  in  addition  thei*e* 
to  such  other  benefits  as  a  distribution  would  have  given 
her.  Two  courses  were  open  to  her ;  she  could  take  one, 
but  not  both.  She  had  her  choice,  and  by  that  she  must 
abide. 

As  a  stockholder  her  rights  are  determined  by  the  charter 
and  the  law.  But  the  question  here  is  not  exactly  that; 
but  what  is  her  interest  in  the  stock  to  which  she  is  entitled? 
Is  it  a  fee,  or  a  life  estate  ?  The  obvious  answer  is  that  she 
has  the  same  rights  as  a  stockholder  that  she  had  as  a  part- 
ner, unless  the  charter  or  some  agreement,  express  or  im- 
plied, of  the  parties  in  interest,  has  given  her  some  right 
she  did  not  have  before,  or  deprived  her  of  some  right  which 
she  did  have. 

That  portion  of  the  charter  which  bears  upon  this  ques- 
tion is  found  in  8  Special  Laws,  p.  243,  sec.  2.  The  material 
part  of  it  is  as  follows : — "  The  capital  stock  of  said  cor- 
poration shall  be  three  hundred  and  twenty  thousand  dol- 
lars, ♦  ♦  *  and  when  the  books  of  subscription  for  the 
capital  stock  of  said  corporation  shall  be  opened,  each  of 
the  parties  in  interest  in  the  quarry  firm  of  Brainerd  &  Com- 
pany, of  Portland,  Connecticut,  shall  have  notice  of  the 
time  and  place  thereof,  and  shall  have  the  privilege,  at  any 
time  within  sixty  days,  of  subscribing  for  and  taking  such  a 
number  of  shares  as  will  make  his  interest  in  the  corpora- 
tion proportionate  to  his  interest  in  the  said  firm,  either  as 
co-partner  or  equitable  owner  in  undivided  profits : "  etc. 

Clearly  no  intention  can  be  discovered  here  to  change  or 
vary  the  interest  or  right  of  any  of  the  parties  in  interest  as 
between  themselves,  if  indeed  the  legislature  had  any  power 
to  do  so.  On  the  contrary,  the  intention  is  manifest  that 
each  party  should  have  the  same  interest  under  the  corpo- 
ration that  he  or  she  had  in  the  partnership,  the  change  being 
merely  in  the  form  of  transacting  business. 

It  must  be  remembered  that  only  Mrs.  Burrows  and  Mrs. 
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White  are  interested  in  this  question,  and  every  presumption 
u  against  the  supposition  that  the  legislature  intended  to 
(ihange  their  respective  rights  and  obligations  as  to  each 
other.  If  therefore  Mrs.  Burrows  had  no  right  to  a  portion 
of  the  undivided  profits  in  fee  under  the  partnership,  we 
think  it  is  clear  that  she  acquired  no  such  right  under  the 
charter. 

Has  there  been  any  agreement  in  writing  or  otherwise 
affecting  the  interest  of  either  of  these  parties  ?  They  have 
made  no  agreement  by  which  their  respective  interests  have 
been  determined.  The  only  writings  they  or  either  of  them 
have  signed  have  relation  only  to  changing  the  partnership 
into  a  corporation,  and  they  must  be  interpreted  witli  refer- 
ence to  that  object,  and  will  not  be  construed  as  having  a 
collateral  effect  not  expressly  provided  for.  In  1863  the 
partners  appointed  a  committee  to  consider  the  propriety  of 
organizing  a  corporation  under  a  special  charter ;  in  1879  a 
charter  was  granted ;  in  1882  the  partners  voted  ''that  each 
member  of  the  firm  of  Brainerd  &  Co.,  or  the  persons  rep- 
resenting the  several  interests  in  the  company,  be  required 
to  sign  a  deed  conveying  all  their  right,  title  and  interest  in 
all  the  property,  personal,  real  and  mixed,  of  every  descrip- 
tion, belonging  to  the  said  Brainerd  &  Co.,  and  receive  in 
lieu  thereof  certificates  of  the  capital  stock  of  the  new  com- 
pany for  such  a  number  of  shares  as  will  make  his  or  her 
interest  in  the  new  company  proportionate  to  his  or  her  in- 
terest in  the  present  firm  of  Brainerd  &  Co." 

In  the  agreement  to  subscribe  for  stock  is  the  following : — 
"  And  each  of  the  parties  so  subscribing  agrees  with  said 
corporation,  said  agreement  being  several  and  not  joint,  to 
take  the  number  of  shares  of  said  capital  stock  set  opposite 
the  name  of  such  party,  and  to  pay  therefor  by  conveying 
or  causing  to  be  conveyed  to  said  corporation  in  due  form 
of  law,  on  demand,  such  an  undivided  portion  of  the  real 
or  personal  estate  of  the  late  quarry  firm  of  Brainerd  & 
Company  as  will  make  the  proportion  thereof  equivalent  to 
the  proportional  number  of  siiares  of  said  capital  stock  sub- 
scribed by  such  party." 
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At  a  stockholders'  meeting  subsequently  held  it  was 
voted — "  that  the  subscribers  to  such  stock  may  pay  for  the 
same  by  conveying  to  such  corporation  their  interests  respec- 
tively in  such  property  and  estate  of  said^firm  of  Braiiierd 
&  Co.,  provided  such  interests  are  estimated  and  valued  on 
the  basis  of  said  appraisal." 

In  the  joint  deed  signed  by  Mrs.  White  she  relinquished 
no  beneficial  interest,  and  by  the  deed  signed  by  Mrs.  Bur- 
rows and  her  trustee,  she  certainly  acquired  no  interest  that 
she  did  not  have  before. 

In  all  these  proceedings  we  discover  a  studied  intention 
that  each  partner  should  enter  the  corporation  with  the  same 
interest  that  he  or  she  had  in  the  co-partnership.  The  part- 
ners as  such  had  no  power,  consequently  will  be  presumed 
to  have  had  no  intention,  to  change  the  relative  interests 
of  Mrs.  Burrows  and  Mrs.  White. 

It  does  not  seem  to  us  that  the  wiU  materially  affects  the 
question  one  way  or  the  other.  For  Mrs.  Burrows  it  is 
contended  that  the  words  of  the  devise, — "  I  also  give,  de- 
vise and  bequeath  to  my  said  wife  one  third  part  of  all  the 
real  estate  which  shall  belong  to  me  at  the  time  of  my  decease, 
to  have  and  to  hold  for  and  during  the  term  of  her  natural 
life,"  operate  not  only  to  give  her  the  annual  dividends,  but 
also  a  portion  of  the  undivided  profits,  whatever  other  dis- 
position may  have  been  made  of  them  by  the  management. 
The  language  will  not  justify  this  claim.  It  imports  nothing 
more  than  that  she  is  to  have  an  ordinary  life  estate.  There 
is  no  attempt  to  decide  as  to  what  shall  be  regarded  as  profits, 
and  no  provision  that  she  shall  share  in  such  earnings  as 
may  be  needed  and  used  to  continue  and  maintain  the  busi- 
ness. That  is  left  for  the  law  to  determine.  In  determin- 
ing it  the  law  will  regard  not  only  the  language  used,  but 
also  the  nature  and  situation  of  the  property,  the  circum- 
stances and  condition  of  the  widow,  etc. 

A  large  portion  of  the  testator's  property  was  invested  in 
the  quarry  business.  All  the  real  estate  was  so  invested. 
He  could  not  have  supposed,  and  therefore  could  not  have 
intended,  that  the  widow  would  take  her  one  third  of  his 
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interest,  being  one  twenty-fourth  of  the  whole,  and,  separated 
from  other  interests,  work  it  on  her  own  account.  Such  a 
course  would  have  been  practically  impossible,  or,  if  possible, 
certainly  ruinous.  The  only  way  in  which  it  could  be  avail- 
able, at  least  the  best  way,  was  to  continue  the  business  as 
before.  This  he  well  knew.  He  also  knew  what  the  agree- 
ment was,  the  nature  of  the  property,  its  liability  to  exhaus- 
tion by  use,  the  necessity  for  purchasing  other  property  to 
keep  the  quarry  in  productive  condition,  etc.  Therefore, 
when  he  gave  her  a  life-use  he  intended  that  such  portions 
of  the  earnings  as  might  be  necessary  should  be  used  to 
keep  the  quarry  in  a  condition  to  yield  an  income.  To  sup- 
pose otherwise  is  to  suppose  that  he  contemplated  that  not 
only  her  income  might  cease,  but  also  that  the  property  it- 
self might  be  rendered  worthless.  No  one  can  doubt  that 
the  course  actually  taken  was  the  best,  not  only  for  the  life- 
estate  but  also  for  the  reversion.  It  simply  continued  the 
business  as  it  had  been  conducted  before  under  his  own 
administration ;  and  therefore  he  must  have  intended  it.  So 
far  as  we  can  judge  the  will  operates  quite  as  much  against  as 
for  her  claim. 

In  the  plaintiffs  brief  we  are  repeatedly  told  that  this  is 
simply  a  case  of  winding  up  a  partnei-ship,  and  on  that  as- 
sumption the  argument  mainly  rests.  Let  us  not  deceive  or 
mislead  ourselves  by  confounding  things  that  differ.  Argu- 
ments drawn  from  supposed  facts  which  have  no  existence, 
like  reasoning  from  false  premises,  can  lead  to  no  satisfactory 
conclusion.  The  dissolution  of  a  partnership,  with  a  distri- 
bution of  the  assets,  is  one  thing ;  the  conversion  of  a  part- 
nership into  a  coi^poration  for  the  purpose  of  continuing  the 
business  by  the  corporation  is  quite  another.  There  is  one 
feature  common  to  both — the  discontinuance  of  the  partner- 
ship. That  feature  on  which  the  argument  depends — the 
distribution  of  the  assets— exists  in  the  one  case  and  is  want- 
ing ill  the  other.  As  it  is  wanting  in  this  case  the  argument 
has  no  application. 

The  plaintiffs  attempt  to  distinguish  this  case  from  some 
of  the  cases  cited,  claiming  in  substance  that  the  company 
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had  no  power  to  capitalize  profits  ;  virtually  conceding  that 
if  it  had  that  power  the  action  of  the  company  is  binding 
on  all  concerned.  That  it  had  such  power  seems  to  us  hardly 
to  admit  of  a  question.  When  Mrs.  Burrows  elected  to 
continue  her  interest  in  the  partnership,  she  did  so  with 
knowledge  of  the  co-partnership  articles  and  of  the  nature 
and  necessities  of  the  business.  She  thereby  agreed  that  a 
majority  in  interest  might  manage  the  business  as  it  saw  fit ; 
might  make  such  dividends  as  it  pleased,  and  use  profits  if 
it  deemed  it  best  in  improving  the  property.  That  necessity 
included  the  power,  if  the  business  required  it,  to  capitalize 
profits.  Added  to  this  is  the  fact  that  the  management  act- 
ually exercised  the  power  with  the  knowledge  and  by  the 
consent  of  all  the  parties  in  interest,  for  more  than  a  quarter 
of  a  century — a  practical  construction  which  amounts  to 
strong  if  not  conclusive  proof  of  the  existence  of  authority 
to  do  so. 

Nor  is  this  all.  When  all  the  partners,  including  Mrs.  Bur- 
rows, agreed,  for  the  purpose  of  forming  the  corporation, 
that  the  property  should  be  valued  at  $320,000,  they  agreed, 
so  far  as  that  sum  embraced  profits,  that  profits  should  be 
capitalized.  If  any  doubt  still  remains,  we  say  further,  that 
when  the  legislature  authorized  the  formation  of  a  corporation 
on  that  basis,  and  every  partner  accepted  that  act  and  took 
his  or  her  proportion  of  the  stock,  it  put  an  end  to  all  con- 
troversy. They  then  had  legislative  authority  to  capitalize 
profits,  and  they  actually  did  it. 

It  is  hardly  necessary  to  cite  cases  in  support  of  the  propo- 
sition that  such  action  is  binding ;  it  is  like  citing  cases  to 
prove  that  one  is  bound  by  his  own  acts. 

In  this  the  partners  acted  for  and  by  themselves,  and  not 
through  an  agency.  So  far  as  such  acts  are  concerned  it  is 
not  a  question  of  authority  to  agents,  but  whether  their  own 
acts  are  binding.  Surely  on  that  question  no  argument  or 
authority  is  necessary. 

That  the  act  of  a  corporation,  or  of  a  partnership  when 
duly  authorized,  in  capitalizing  profits,  is  binding  upon  all 
concerned,  in  England  seems  to  be  well  established. 
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In  Straker  v.  Wilsonj  L.  R.,  6  Ch.  App.,  503,  the  head  note 
is  as  follows : — *•'  A  testator  gave  to  his  wife  a  life  interest  in 
his  one  seventh  of  a  colliery  in  which  he  was  a  partner.  By 
the  deed  of  partnership  the  majority  in  value  of  the  partners 
had  power  to  dispose  of  the  profits  by  adding  them  to  the 
capital  or  dividing  them  between  the  partners  or  carrying 
them  to  the  separate  accounts  of  the  partners.  For  several 
years  profits  were  made,  but  retained  to  the  credit  of  a  pro- 
fit and  loss  account.  Afterwards  profits  were  divided,  but 
at  the  death  of  the  tenant  for  life  a  large  sum  remained  to 
the  credit  of  the  profit  and  loss  account,  a  greater  part  of 
which  had  been  sunk  in  the  works  of  the  colliery.  Held 
that,  under  the  circumstances,  the  share  of  the  testator  in 
the  sum  standing  to  the  credit  of  the  profit  and  loss  account 
belonged  to  the  person  entitled  in  remainder,  and  not  to 
the  executor  of  the  tenant  for  life." 

In  re  Barton's  Trusty  L.  R.,  5  Eq.  Cases,  238,  was  as  fol- 
lows:— During  A's  lifetime  (a  life  tenant,)  an  addition  of 
three  new  fully  paid  up  shares  to  those  already  held  in  trust 
for  her  was  made,  pursuant  to  a  resolution  passed  at  a  gen- 
eral meeting  of  the  company  to  apply  a  portion  of  the  net 
earnings  during  the  half  year  to  necessary  works,  and  issue 
new  shares  to  represent  the  money  so  applied,  a  dividend 
being  declared  out  of  the  remaining  portion  of  the  earnings. 
It  was  held  that  these  new  shares  were  capital,  and  not  in- 
come, as  between  the  tenant  for  life  and  those  entitled  in 
remainder.  Sir  W.  Payne  Wood,  V.  C,  says : — "  The  div- 
idend to  which  a  tenant  for  life  is  entitled  is  the  dividend 
which  the  company  chooses  to  declare.  And  when  the  com- 
pany meet  and  say  that  they  wiU  not  declare  a  dividend,  but 
will  carry  over  some  portion  of  the  half  year's  earnings  to 
the  capital  account,  and  turn  it  into  capital,  it  is  competent 
for  them,  I  apprehend,  to  do  so;  and  when  this  is  done 
everybody  is  bound  by  it,  and  the  tenant  for  life  of  those 
shares  cannot  complain." 

In  Sprovle  v.  Bouch,  L.  R.,  29  Ch.  Div.,  635,  Fry,  L.  J., 
says  on  page  653:  "When  a  testator  or  settlor  directs  or 
pei-mits  the  subject  of  his  disposition  to  remain  as  shares 
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or  stock  in  a  company  which  has  the  power  either  of  dis- 
tributing its  profits  as  dividends  or  of  converting  them 
into  capital,  and  the  company  validly  exercises  this  power, 
such  exercise  of  its  power  is  binding  on  all  persons  inter- 
ested under  him,  the  testator  or  settlor,  in  the  shares,  and 
consequently  what  is  paid  by  the  company  as  dividend  goes 
to  the  tenant  for  life,  and  what  is  paid  by  the  company  to 
the  shareholder  as  capital,  or  appropriated  as  an  increase  of 
the  capital  stock  in  the  concern,  enures  to  the  benefit  of  all 
who  are  interested  in  the  capital.  In  a  word,  what  the 
company  says4s  income,  shall  be  income,  and  what  it  says 
is  capital,  shall  be  capital." 

This  case  was  appealed  to  the  House  of  Lords  and  Privy 
Council,  12  Appeal  Cases,  385.  On  page  397  Lord  Heb- 
SCHELL  quotes  the  above  language  of  Lord  Justice  Fry  with 
approval. 

We  come  now  to  consider  briefly  Mrs.  White's  appeal. 
It  is  contended  that  Mrs.  Burrows  is  entitled  to  no  stock  in 
fee  on  account  of  the  personal  property.  The  argument  is 
that  the  distribution  gave  the  widow  no  absolute  interest  ex- 
cept in  certain  specific  articles ;  that  all  these  items  of  per- 
sonal property  disappeared  from  existence  long  before  the 
corporation  was  organized  to  succeed  the  firm ;  that  she  re- 
ceived more  than  an  equivalent  in  dividends ;  and  that  she 
has  no  interest  in  after -acquired  personal  property,  etc. 
The  foundation  of  the  whole  argument  is  in  the  assumption 
that  there  was  distributed  to  the  widow  an  interest  in  certain 
specified  articles  of  personal  property,  and  not  an  interest  in 
the  partnership. 

We  do  not  so  interpret  the  record.  The  will  gave  to  the 
widow  one  third  of  the  personal  property  in  fee,  and  a  life 
estate  in  one  third  of  the  real  estate.  The  testator's  in- 
terest in  the  quarry  company  constituted  all  of  his  real 
estate.  That,  and  his  interest  in  the  personal  property  used 
in  the  quarry  business,  were  appraised  separately.  His 
interest  in  each  was  a  fractional  part,  one  eighth  of  the 
whole.  The  distribution,  following  the  appraisal,  set  to  the 
widow  "  the  one  undivided  third  of  the  one  eighth  of  the 
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Braiuerd  &  Co.  quarry,  and  the  undivided  third  of  the  one 
eighth  of  the  personal  estate  in  the  Brainerd  quaiTj."  It 
seems  to  us  that  they  gave  her  no  interest  in  specific  arti- 
cles, but  a  fractional  interest  of  a  fractional  interest  in  the 
whole  property.  The  separation  of  the  personal  estate  from 
the  real  in  the  quarry  business  seems  to  have  been  regarded 
as  necessary  in  order  to  comply  with  the  provisions  of  the 
will  and  give  the  widow  a  life  estate  only  in  the  real  estate. 
Had  they  called  it  all  real  estate  Mrs.  Burrows  would  have 
complained;  had  they  called  it  all  personal  property  Mi*s. 
White  would  have  felt  aggrieved.  For  the  purpose  of  set- 
tling the  estate  they  made  a  separation,  and  both  parties 
seem  to  have  been  satisfied.  The  fact  that  they  avoided  a 
division  of  the  assets  of  the  partnership  among  the  partners, 
and  gave  to  the  widow  and  the  daughter  undivided  interests 
in  the  whole,  clearly  indicates  that  it  was  intended  that  each 
should  take  an  interest  in  the  partnership  as  such.  Indeed 
it  is  hardly  possible  to  put  any  other  rational  construction 
upon  the  transaction.  Counsel  say  that  it  was  the  estate  of 
Frederick  Hall  that  remained  in  the  partnership.  And  who 
are  the  parties  beneficially  interested  in  the  estate?  No  one 
but  Mrs.  White  and  Mrs.  Burrows.  They  therefore  are  the 
parties  beneficially  interested  in  the  partnership,  and  are  the 
real  partners  as  to  one  eighth  of  the  whole.  Mrs.  White 
may  be  excluded  for  the  benefit  of  Mrs.  Burrows  with  the 
same  propriety  that  Mrs.  Burrows  may  be  excluded  for  the 
benefit  of  Mrs.  White.  Neither  can  be  excluded.  After  the 
distribution  therefore,  as  before,  these  two  parties  were  and 
continued  to  be  partners.  Each  had  an  interest  in  the  part- 
nership property  so  long  as  the  partnership  continued ;  and 
that  interest  was  measured  by  the  terms  of  the  will.  Each 
had  an  interest  in  the  earnings  of  the  pai*tnership  measured 
by  the  same  rule,  although  qualified  as  to  the  time  of  enjoy- 
ment by  the  articles  of  co-partnership.  When  they  went 
into  the  corporation  they  carried  unimpaired  their  respective 
interests,  which  each  now  retains. 

That  this  is  a  correct  view  is  apparent  we  think  from  the 
nature  of  the  partnership.    Partnerships  for  quarrying  stone, 
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like  mining  partnerships,  require  more  permanence,  and  the 
law  allows  it.  Moreover  the  parties  themselves  provided 
for  it  in  the  provision  that  the  partnership  should  continue 
so  long  as  a  majority  in  interest  desired  it.  As  a  conse- 
quence of  this,  counsel  for  Mrs.  White  contend,  as  to  the 
real  estate,  that  it  was  not  in  the  power  of  the  widow  or 
heirs  to  take  it  out  of  the  hands  of  the  partnership  without 
the  consent  of  a  majority  in  interest  of  the  partners ;  that 
the  estate  in  the  lands  was  inseparable  from  the  partnership 
so  long  as  it  endured.  To  withdraw  it  would  have  broken 
up  the  partnership.  If  this  is  true  of  the  real  estate,  it  is 
equally  true  of  the  personal  property.  The  latter  was  just 
as  essential  to  the  purposes  of  the  partnership  as  the  former. 
Whether  counsel  are  right  or  wrong  in  this  is  not  now  ma- 
terial ;  for,  if  they  had  the  power  to  dissolve  and  wind  up 
the  partnership,  it  is  certain  that  they  never  exercised  it. 
They,  in  common  with  the  other  partners,  chose  to  continue 
it,  and  they  did  so.  In  substance  it  continues  now,  although 
in  a  little  different  form ;  for  a  quarry  partnership,  and  es- 
pecially this  one,  is  but  little  less  than  a  corporation'.  For 
many  purposes  it  is  a  corporation  ;  a  change  from  one  to  the 
other  is  not  so  radical  as  to  change  materially  the  rights  of 
the  partners.  Their  relations  to  each  other  may  be  some- 
what changed,  but  their  interests  remain  the  same. 

We  think  therefore  that  in  1883,  when  the  corporation  was 
formed,  Mrs.  Burrows  and  Mrs.  White  owned  together  the 
precise  interest  in  the  partnership  which  they  received  from 
Mr.  Hairs  estate  in  1857,  and  that  as  between  themselves 
their  relative  rights  were  precisely  the  same  as  then,  without 
reference  to  the  varying  proportions  of  the  personal  and 
real  estate  owned  by  the  partnership,  or  to  the  proportion  of 
the  one  to  the  other  in  1883. 

In  1857  the  share  of  the  Hall  estate  in  the  personal  pro- 
perty of  the  partnership  was  valued,  as  we  have  seen,  at 
$6,000,  and  in  the  real  estate  at  *19,000.  This  was  one 
eighth  of  the  whole  partnership  property.  When  the  cor- 
poration was  formed  the  whole  partnership  property  that 
went  into  it,  as  we  have  seen,  was  valued  at  $320,000,  repre- 


Digiti 


zed  by  Google 


DECEMBER,  1889.  141 


Hotchkiss  V,  Brainerd  Quarry  Co. 


seated  by  three  thousand  two  hundred  shares.  Of  these 
Mrs.  Burrows  and  Mrs.  White  took  together  four  hundred 
shares,  representing  $40,000,  and  being  one  eighth  of  the 
whole.  Taking  the  proportions  in  which  they  relatively 
owned  the  property  in  1867,  Mrs.  Burrows  would  be  entitled 
absolutely  to  one  third  of  ninety-six  shares,  representing  the 
then  personal  property,  and  the  life  use  of  one  third  of  three 
hundred  and  four  shares,  representing  the  then  real  estate — 
or  thirty-two  shares  absolutely  and  one  hundred  and  one 
and  a  third  shares  for  life ;  and  Mrs.  White  to  sixty-four 
shares,  representing  two  thirds  of  the  then  personal  proper- 
ty, and  two  hundred  and  two  and  two  thirds  shares,  as  repre- 
senting two  thirds  of  the  then  real  estate,  with  a  right  upon 
the  death  of  Mrs.  Burrows  to  the  shares  which  she  takes  for 
her  life.  And  this  is  precisely  the  division  of  the  stock 
made  by  the  court  below. 

Other  questions  were  made,  some  upon  the  pleadings,  and 
some  upon  the  rulings  of  the  court  in  receiving  and  reject- 
ing testimony,  but  it  does  not  seem  to  us  that  they  mate- 
rially affect  the  merits  of  the  case,  and  we  have  not  deemed 
it  necessary  to  consider  them,  as  the  views  we  have  ex- 
pressed render  them  immaterial. 

We  find  no  eiTor  in  the  judgment  appealed  from. 

In  this  opinion  Andrews,  C.  J.,  Loomis  and  Beabds- 
LBT,  Js.,  concurred. 

Pabdee,  J.,  (dissenting.)  Frederick  Hall  devised  to  his 
widow  the  use  of  one  third  of  his  real  estate  for  life ;  the 
remainder  over,  together  with  the  two  other  thirds,  to  his 
daughter  absolutely.  He  bequeathed  to  his  widow  one 
third  of  his  personal  estate  absolutely ;  to  his  daughter  two 
thirds  absolutely.  The  real  estate  was  a  stone  quarry ;  the 
portion  of  the  personal  estate  with  which  we  are  concerned 
consisted  of  carts,  teams  and  tools  necessary  for  the  working 
of  the  quarry. 

This  property,  real  and  personal,  was  by  contract  subject 
to  the  control  of  a  majority  of  the  partners  associated  with 
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himself  in  the  quarrying  business.  It  is  not  necessary  to 
consider  any  questions  as  to  the  right  either  of  the  widow 
or  of  the  daughter  to  withdraw  her  share  of  the  estate  from 
such  partnership  and  management  and  have  her  own  in  sev- 
eralty and  under  her  sole  individual  control,  for  this  reason, 
that  each  waived  all  possible  rights  of  this  nature,  and  during 
a  quarter  of  a  century  subjected  her  estate  to  the  hazards 
of  a  continuing  partnership ;  and,  being  of  legal  capacity, 
repeatedly  ratified  and  confirmed  all  acts  of  the  managers. 

Neither  it  is  necessary  to  determine  the  precise  meaaure 
of  the  right  of  the  widow,  under  her  devise,  to  exhaust  the 
quarry  by  her  life  use ;  or  of  the  daughter  to  compel  the 
purchase,  from  profits,  of  new  quarry  land  in  order  to  con- 
tinue the  business;  or  of  the  right  of  the  widow  to  any  por- 
tion of  the  profit  from  quarrying  in  land  bought  subsequently 
to  the  testator's  death,  for  this  reason,  that  the  widow  and 
the  daughter  agreed  each  with  the  other  to  permit  the  estate 
which  they  represented  to  remain  a  member  of  the  partner- 
ship; that  the  managers  might  replace  worn  out  teams, 
carts  and  tools,  and  make  purchases  of  quarry  land  necessary 
to  the  continuance  of  the  business,  from  the  profits,  at  their 
discretion;  and  that  they  might  mingle  indistinguishably 
profits  from  working  newly  purchased  land,  with  profits 
from  working  lands  held  at  the  death  of  the  testator ;  that 
the  widow  might  receive  some  portion  of  the  profits  from 
newly  opened  quarries,  and  the  daughter  some  portion  of 
the  profits  from  working  the  portion  of  the  quarry  subjected 
to  the  life  use  of  the  widow ;  and  during  a  quarter  of  a  cen- 
tury each  received  without  objection  and  in  accordance  with 
this  agreement  her  proportion  of  the  profits  from  all  quar- 
ries; and,  being  of  legal  capacity,  each  ratified  and  con- 
firmed her  contract  with  the  other. 

It  seems  to  me  to  follow  from  this  that  when  the  business 
ceased  to  be  managed  as  a  partnership,  and  began  to  be 
managed  as  that  of  a  corporation,  the  widow  owned  abso- 
lutely one  twenty-fourth  of  the  personal  property  of  the 
partnership,  and  the  right  to  use  for  life  one  twenty-fourth 
of  the  realty ;  this,  by  the  agreement  between  herself  and 


Digiti 


zed  by  Google 


DECEMBER,  1889.  143 

Hotchkiss  0.  Brainerd  Quarry  Co. 

the  daughter.  It  is  found  also  that  each  agreed  with  the 
other  that  the  same  measure  of  ownership  in  each  in  the 
pai-tnership  should  continue  in  the  corporation ;  that  is,  be- 
tween themselves  neither  should  gain  nor  lose  by  the  substi- 
tution of  corporate  for  partnership  form ;  that  the  shares  of 
stock  representing  the  estate  of  Frederick  Hall  should  be 
so  divided  between  them  as  to  preserve  to  each  of  them  pre- 
cisely the  same  right  in  character  and  quantity  which  each 
had  in  the  partnership. 

Therefore  the  widow  is  entitled  to  such  shares  absolute- 
ly as  will  represent  one  twenty-fourth  part  of  the  personal 
property,  carried  from  the  partnership  into  the  corporation. 
But  the  value  of  this  personal  property  is  unknown ;  *he 
proportion  of  personal  to  real  in  the  capital  of  the  corpora- 
tion is  unknown ;  and  in  the  absence  of  this  knowledge  it  is 
impossible  to  assign  a  given  number  of  shares  to  the  widow 
as  measuring  her  absolute  ownership  of  personalty,  without 
risk  of  doing  injustice  either  to  her  or  to  the  daughter. 

The  widow  and  daughter  agreed,  each  with  the  other, 
that  the  capital  stock  of  the  corporation  should  be  divided 
into  thirty-two  hundred  shares,  and  that  four  hundred 
shares  should  represent  the  estate  of  Frederick  Hall. 

This,  as  between  that  estate  on  one  side,  and  all  of  the 
other  shareholders  on  the  other.  As  between  themselves 
only,  they  agreed  that  the  four  hundred  shares  should  be 
so  allotted  as  that  the  kind  and  proportion  of  property  which 
each  had  in  the  partnership  should  be  continued  to  her  in 
kind  and  proportion  in  the  corporation.  As  between  the 
estate  of  Frederick  Hall  on  one  side,  and  the  other  stock- 
holders on  the  other,  it  was  not  a  matter  of  the  least  im- 
portance to  know  the  value  of  the  entire  property  or  of 
either  kind  of  property.  The  capital  might  as  well  have 
been  a  million  as  less ;  each  owned  one  eighth  of  it ;  each 
would  have  one  eighth  of  the  shares,  whatever  the  number. 

The  agreement  between  the  widow  and  daughter  that 
four  hundred  shares  should  represent  their  aggregate  owner- 
ship was  not  intended  to,  and  in  no  wise  does,  affect  their 
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agreement  to  preserve  to  and  for  each  her  proper  portion  of 
the  four  hundred  in  kind  and  quantity. 

For  this  last  special  division  it  remains  necessary  to  know 
the  value  of  the  realty  which  went  into  the  corporation ; 
the  value  of  the  personalty  and  the  difference,  if  there  be 
any,  between  the  real  values  and  the  amount  assumed  as  the 
capital.  Then  the  actual  value  of  the  personal  and  of  the 
real  property  going  into  each  of  the  four  hundred  shares, 
will  be  known ;  and  to  each  of  the  contestants,  upon  com- 
putation, can  be  assigned  the  proportion  of  the  four  hun- 
dred, which  will  accurately  measure  her  kind  and  proportion 
of  ownership. 


Thb  Ladies'  Seamen's  Friend  Society  v8.  Andrew  C 
Halstead  and  others. 

New  Haven  &  Fairfield  Cos.,  Oct  T.,  1889.    Andrews,  C.  J.,  Cabpsbtteb, 
LooMis,  Pbbntice  and  J.  M.  Hall,  Js. 

Where  a  grantor  conveys  part  of  a  tract  of  land  to  a  purchaser,  bounding 
him  on  his  own  remaining  land,  but  it  is  left  uncertain  by  the  deed 
wlkich  of  two  lines  was  intended  as  the  dividing  line,  a  later  grant  to 
other  parties  of  the  remainder  of  his  land  by  the  same  grantor,  in  which 
the  dividing  line  is  clearly  stated  to  be  the  one  of  the  two  lines  which 
gives  to  the  first  grantee  more  land  than  the  other,  is  admissible  in 
favor  of  the  first  grantee  as  an  admission  of  the  grantor  against  his  in- 
terest. 

Mud  fiats  on  the  seashore  between  high  and  low  water  mark  may  be  con- 
veyed separately  from  the  adjoining  upland. 

And  they  may  be  used  by  the  owner  for  any  purpose  which  does  not  inter- 
fere with  navigation. 

And  where  a  portion  adjoining  the  upland  is  reclaimed,  it  becomes  upland 
for  most  if  not  all  purposes. 

An  adverse  occupancy  of  a  portion  of  the  flats  belonging  to  the  owners  of 
the  adjacent  upland,  is  a  disseizin  of  the  owner  as  much  as  if  it  were 
upland. 

Where  land  upon  a  highway  that  ran  close  along  the  shore  and  parallel 
with  it,  was  conveyed,  eight  rods  in  depth  and  extending  into  the  mud 
flats,  but  with  the  sides  not  at  right  angles  to  the  highway,  it  was  held 
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that  the  lines  beyond  the  eight  rods  and  extending  to  low  water  mark, 
ran  at  right  angles  to  the  highway. 

[Argued  October  23d— decided  December  0th,  1889.] 

Action  to  recover  possession  of  real  estate ;  brought  to 
the  Superior  Court  in  New  Haven  County,  and  tried  to  the 
court  before  Fenn^  J.  Facts  found  and  judgment  rendered 
for  the  plaintiffs  and  appeal  by  the  defendants.  The  case  is 
fully  stated  in  the  opinion. 

J.  TFI  Allinffy  for  the  appellants. 

W.  B,  Stoddard  and  J.  0-.  Clark^  with  whom  was  S.  0. 
Loomisj  for  the  appellees. 

Carpenter,  J.  The  matter  in  dispute  is  the  boundary 
line  between  the  plaintiff  and  defendants,  adjoining  owners 
of  portions  of  the  flats  in  the  harbor  of  New  Haven.  They 
derive  their  respective  titles  remotely  from  the  same  grant- 
ors. In  1830  Henry  Daggett,  Elnathan  Atwater,  Abram 
Heaton  and  William  Mosely  owned  the  premisses  now  owned 
by  both  parties,  lying  south  of  Water  street.  That  street 
was  originally  two  and  one  half  rods  wide,  the  south  line  of 
which  was  substantially  the  line  of  high  water.  Prior  to 
1830  the  street  had  been  widened  by  constructing  a  sea-wall 
one  and  one  half  rods  below  the  high  water  line  and  reclaim- 
ing the  land  to  that  wall.  Each  party  is  bounded  north  by 
Water  street.  The  contention  relates  to  the  boundary  line 
between  them. 

November:,  26th,  1830,  Henry  Daggett  and  his  associates 
deeded  to  the  trustees  of  the  estate  of  Eli  Whitney  a  part  of 
the  premises  now  owned  by  the  defendants,  described  as 
follows :  "  A  piece  of  flats  at  the  southerly  side  of  Water 
street,  in  said  New  Haven,  between  Brown  street  and  Wells 
street.  The  northwest  comer  is  at  the  northeast  corner  of 
a  wall  or  wharf  belonging  to  the  grantors,  then  run  easterly 
by  the  south  line  of  Water  street,  one  hundred  and  ninety- 
nine  feet  more  or  less,  to  a  point  precisely  against  the  pres- 
VoL.  liVni. — 10 
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ent  east  line  of  a  lot,"  etc.,  "thence  run  southerly  eight 
rods  to  the  flats  of  said  easterly  division  line,  then  run  west- 
erly parallel  with  Water  street  one  hundred  and  ninety-nine 
feet,  more  or  less,  to  a  point  eight  rods  southerly  of  the 
place  of  beginning,  thence  running  north  eight  rods  to  the 
place  of  beginning ;  and  so  is  bounded  northerly  by  Water 
street ;  easterly  on  flats  of  the  grantors ;  southerly  on  flats ; 
and  westerly  part  on  flats  of  the  grantors  and  part  by  the 
easterly  side  of  their  wall  or  wharf." 

In  1834  another  piece  on  the  east  of  the  above  described 
premises  was  deeded  to  the  same  grantees.  Subsequently 
the  title  to  the  above  premises  vested  in  one  Mary  M. 
Ward,  and  on  the  30th  day  of  December,  1869,  she  conveyed 
the  same,  with  more,  extending  southerly  from  Water  street 
five  hundred  and  ninety-one  feet,  to  Elihu  Larkin  and  John 
W.  Bishop.  How  the  grantor  obtained  title  to  the  south 
part  of  the  premises  conveyed  does  not  appear.  Afterwards 
Bishop,  having  acquired  the  interest  of  Larkin,  conveyed 
the  premises  to  the  defendants.  In  the  deeds  from  Ward  to 
Larkin  and  Bishop,  and  from  Bishop  to  the  defendants,  the 
premises  are  described  as  bounded  on  the  west  "  by  land  and 
flats  formerly  belonging  to  Elnathan  Atwater." 

In  September,  1831,  Daggett  and  his  associates  deeded 
the  flats  west  of  the  premises  deeded  to  the  trustees  of  the 
Whitney  estate  to  George  Rowland,  described  as  follows : — 
"  Begin  at  the  northeast  corner  of  Brown  street  slip,  then 
run  east  by  the  south  line  of  Water  street  one  hundred  and 
fifty-two  feet  to  the  west  line  of  land  and  flats  owned  by 
Eli  Whitney's  heirs ;  then  south  by  the  line  of  said  heii*s 
eight  rods ;  then  west  in  a  line  parallel  to  and  eight  rods 
south  of  Water  street,  one  hundred  and  sixty-two  feet  to 
the  east  line  of  Brown  street  slip ;  then  northerly  by  the  line 
of  said  slip  eight  rods  to  the  place  of  beginning." 

On  the  same  day  Rowland  re-deeded  said  premises  to  the 
grantors,  portions  to  each  in  severalty,  the  east  portion  to 
Elnathan  Atwater,  described  as  follows : — "  Begin  at  a  point 
one  hundred  and  ten  feet  east  from  the  northeast  corner  of 
Brown  street  slip,  then  run  easterly  by  the  south  line  of 
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Water  street  forty -two  feet  to  the  east  side  of  the  wall 
against  flats  or  land  owned  by  Eli  Whitney's  heirs,  then 
southerly  by  the  line  of  said  heirs  eight  rods,  then  westerly 
in  a  line  parallel  to  and  eight  rods  south  of  Water  street 
forty-eight  feet,  then  north  eight  rods  to  tlie  place  of  be- 
ginning." 

Subsequently  Atwater  purchased  a  piece  of  Heaton,  and 
the  two  pieces  thus  conveyed  to  him  were  conveyed  by 
trustees  to  the  plaintiff,  February  26th,  1882. 

The  contention  is  as  to  the  dividing  line  between  the  par- 
ties south  of  the  eight  rods  limit.  As  we  view  the  case  that 
question  must  be  determined  mainly  by  the  boundary  line 
established  by  the  deeds  within  the  eight  rods. 

It  will  be  observed  that  the  defendants  have  a  record  title 
extending  much  more  than  eight  rods  south  of  Water  street, 
namely  five  hundred  and  ninety-one  feet,  while  the  plaint- 
iffs record  title  extends  only  eight  rods.  That  fact  however 
does  not  seem  to  affect  the  question,  as  we  discover  no 
claim  by  the  defendants  to  any  right  in  the  flats  west  of  their 
west  line  as  described  in  the  deeds,  and  the  plaintiffs  title 
is  not  questioned. 

We  come  then  to  the  test  question,  where  is  the  dividing 
line  between  the  parties  for  eight  rods  south  of  Water 
street?  The  question  is  even  narrower  that  that;  for  it  is 
conceded  that  from  Water  street  it  follows  the  east  bank  of 
the  wall  to  its  end — a  distance  of  six  rods.  The  real  queS' 
tion  then  is  this — in  what  direction  does  the  line  run  from 
the  south  end  of  the  wall?  The  plaintiff  claimed  that  it 
was  a  straight  line  from  Water  street,  following  the  course 
of  the  wall  uqtil  it  intersects  the  parallel  line  eight  rods 
from  Water  street,  and  that  it  runs  from  that  point  on  a 
line  at  right  angles  to  Water  street  to  the  channel.  The 
defendants  claimed  that  the  line  deflected  at  the  end  of  the 
wall  and  ran  towards  the  channel  at  right  angles  to  Water 
street  from  that  point.  The  court  sustained  the  plaintiffs 
claim  and  overruled  the  defendants'.  The  distance  between 
the  two  lines  eight  rods  from  Water  street  is  three  feet  and 
eight  inches.     The  line  contended  for  by  the  defendants 
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crosses  the  parallel  line  just  one  hundred  and  sixty-two  feet 
easterly  of  the  Brown  street  slip ;  and  that  is  the  southeast 
corner  of  the  plaintiffs  property  as  fixed  by  the  deed  to 
Rowland. 

The  two  deeds  from  Daggett  and  others,  one  to  Rowland, 
and  one  to  the  trustees  of  Eli  Whitney's  estate,  are  the  im- 
portant ones.  Of  these  two  the  former  is  more  specific. 
There  is  very  little  that  is  ambiguous  or  uncertain  about 
that.  The  north,  south,  and  west  lines  are  definite  as  to 
courses  and  distances.  The  east  line  is  definite  as  to  dis- 
tance, and  the  course  for  six  rods  is  clearly  shown  by  the 
deed  to  the  Whitney  trustees — along  the  east  side  of  the 
wall.  From  the  south  end  of  the  wall  the  course  only  is 
uncertain.  The  uncertainty  however  is  slight,  as  it  is  nearly 
removed  by  the  Rowland  deed,  which  makes  the  south  line 
just  one  hundred  and  sixty-two  feet  long.  That  makes  it 
reasonably  certain  that  the  east  line  terminates  at  a  point 
one  hundred  and  sixty-two  feet  east  of  the  Brown  street 
slip.  That  construction  is  consistent  with  both  deeds.  The 
only  criticism  that  can  be  made  is  that  the  east  line  is  not 
perfectly  straight.  But  there  is  nothing  in  the  deeds  neces- 
sarily requiring  a  straight  line;  while  if  the  east  line  is 
straight  it  makes  the  south  line  three  feet  and  eight  inches 
longer  than  the  deed  requires ;  and  that  is  more  objection- 
able than  the  slight  angle  in  the  east  line.  Besides,  the 
point  in  the  parallel  line  one  hundred  and  sixty-two  feet 
from  the  Brown  slip  is  definite  and  certain,  as  much  so  as 
any  bound  or  monument  could  be.  It  is  more  reasonable 
that  such  definite  boundaries  and  exact  distances  should 
control  an  uncertain  course  than  that  an  uncertain  course 
should  extend  distances  and  remove  boundaries.  We  are 
therefore  of  the  opinion  that  the  court  eiTcd  in  so  construing 
the  deed  as  to  make  that  south  line  one  hundred  and  sixty- 
five  feet  and  eight  inches  long.  We  think  the  line  contended 
for  by  the  defendants  is  the  coiTect  one. 

In  considering  the  demands  of  the  deed  of  Daggett  and 
others  to  Rowland,  under  which  the  plaintiff  claims,  and  in 
giving  a  construction  to  it,  we  have  not  thought  it  necessary 
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to  give  a  construction  to  the  deed  to  the  Whitney  heirs  un- 
der which  the  defendants  claim;  for  the  plaintiff  must  stand 
upon  its  own  title,  and  not  upon  any  want  of  title  in  the 
defendants. 

But  if  it  should  be  regarded  as  necessary  to  determine  the 
exact  location  of  the  western  line  of  the  defendants'  land, 
for  the  two  rods  below  the  end  of  the  wall,  then  we  feel  no 
hesitation  in  regarding  the  deed  of  Daggett  and  others  to 
Rowland  as  legitimate  evidence  on  the  subject.  They  were 
the  same  grantors  who  had  ten  months  before  conveyed  the 
east  lot  to  the  Whitney  heirs.  If  that  conveyance  did  not 
carry  their  west  line  to  the  point  now  claimed  by  the  defend- 
ants, then  the  land  intervening  between  that  line  and  the 
other  more  eastern  one  remained  the  property  of  those  grant- 
ors; and  when  by  their  deed  to  Rowland  they  described 
the  west  line  as  the  Whitney  line,  they  were  making  an  ad- 
mission against  their  own  interest,  and  conceding  that  that, 
which  would  otherwise  be  their  own  property,  was  the  pro- 
perty of  the  Whitney  heirs.  This  admission,  in  the  absence 
of  all  other  evidence  on  the  subject,  and  in  the  uncertainty 
as  to  the  location  of  that  line  by  the  deed  to  the  Whitney 
heirs,  might  be  decisive  of  the  point. 

But  the  defendants  further  claim  that  their  right  of  wharf- 
age commences  on  Water  street  at  the  plaintiffs  northeast 
comer,  and  that  their  west  line  extends  from  that  point  at 
right  angles  with  Water  street  to  the  channel.  That  would 
cross  the  parallel  line  ten  feet  further  west  than  the  corner  as 
established  by  the  deed.  Pursuant  to  that  claim  the  defend- 
ants have  actually  filled  the  flats  to  some  extent  up  to  that 
line  south  of  the  parallel  line.  Whether  they  had  a  right  to 
do  so  is  the  next  question  in  the  case. 

This  claim  is  based  largely  on  the  assumption,  which  seems 
to  be  taken  as  conceded,  that  the  filling  of  the  fiats  by  the 
plaintiffs  grantors,  near  Water  street,  and  east  of  the  alleged 
line,  was  an  encroachment  upon  the  rights  of  the  defendants' 
grantors ;  and  upon  that  assumption  the  argument  is  urged, 
with  much  force,  that  a  disseizor,  by  the  act  of  dissiezin,  can 
acquire  no  right  still  further  to  disseize.     But  as  we  under- 
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stand  the  record,  the  assumption  is  without  foundation;  con- 
sequently the  argument  fails.  When  the  wall  or  wharf  now 
on  the  plaintiff's  premises  was  constructed,  both  estates  were 
owned  by  the  same  parties;  consequently  there  was  and 
could  have  been  no  disseizin.  The  plaintiff,  and  those  under 
whom  it  claims,  had  title,  not  by  adverse  possession  but  by 
deed.  The  deed  in  each  case  limits  and  determines  the  ex- 
tent of  the  grant.  The  deed  to  the  Whitney  estate  conveyed 
nothing  south  of  the  eight  rods  limit  in  terms ;  the  deed  from 
Ward  to  Larkin  and  Bishop,  and  also  from  Bishop  to  the 
defendants,  conveyed  simply  a  strip  two  hundred  and  eighteen 
feet  wide,  more  or  less,  fronting  on  Water  street,  and  five 
hundred  and  ninety-one  feet,  more  or  less,  in  depth ;  bounded 
westerly  by  "  land  and  flats  formerly  belonging  to  Elnathan 
Atwater."  That  deed  cannot  be  construed  as  conveying 
anything  westerly  of  that  line.  The  only  implication  must 
be  in  the  direction  of  the  channel.  In  some  instances  an 
incidental  right  to  wharf  to  the  channel  may  be  conveyed  by 
such  deeds ;  but  the  grant  will  not  be  extended  laterally. 

We  have  assumed  that  these  deeds  were  operative.  In 
Simons  v.  French^  25  Conn.,  346,  it  was  held  that  the  title 
to  the  upland  and  the  appurtenant  rights  in  the  shore  were 
separable,  and  that  either  might  be  conveyed  without  the 
other.  In  Church  v.  Meeker^  84  Conn.,  421,  the  validity  of 
a  deed,  given  in  1828,  of  a  portion  of  the  shore,  bounded  by 
a  highway  as  this  is,  where  it  did  not  appear  that  the  grantor 
had  any  interest  in  the  highway,  or  in  the  upland  on  the 
other  side,  was  recognized.  In  New  Haven  Steamboat  Co,  v. 
Sargent  ^  Co,^  60  Conn.,  199,  this  court  recognized  and 
gave  effect  to  the  validity  of  a  deed  given  in  1807  of  the 
premises  now  in  dispute  south  of  Water  street,  by  a  com- 
mittee of  the  proprietors  of  the  common  and  undivided  lands 
and  the  selectmen.  The  nature  of  the  property  in  the 
shore  suggests  sufficient  reasons  why  such  deed  should  be 
considered  operative.  In  East  Haven  v.  Hemingway^  7  Conn., 
186,  it  is  described  as  ownership  of  the  soil  for  the  purpose 
of  constructing  wharves  and  stores  thereon.  In  Church  v. 
Meeker  it  is  the  right  to  cut  sedge  grass ;  and  we  suppose 
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the  property  may  be  used  for  any  purpose  which  does  not 
interfere  with  navigation.  Like  other  property  it  may  be 
alienated  freel}\ 

The  contention  that  the  Whitney  deed,  conveying  prem- 
ises abutting  on  the  upland,  conveyed  the  riparian  right  to 
reclaim  the  flats  to  deep  water,  and  that  that  right  is  co- 
extensive with  the  line  on  Water  street,  is  somewhat  plaus- 
ible. But  manifestly  no  such  intention  was  in  the  minds  of 
the  parties,  as  the  express  grant  is  limited  to  eight  rods.  It 
looks  as  though  the  principal  thing  regarded  by  them  was 
the  right  to  convert  a  portion  of  the  shore  into  upland.  At 
that  place  the  land  reclaimed  is  valuable  mainly  by  reason 
of  its  frontage  on  the  street.  A  wharf  is  valuable  by  reason 
of  its  frontage  on  deep  water.  It  cannot  be  presumed  there- 
fore that  a  conveyance  of  a  few  feet  of  flats  between  the 
street  and  the  wall  carried  with  it  any  right  on  the  chan- 
nel, especially  as  a  portion  of  the  land  and  wharf  of  the 
grantors  intervened.  Suppose  this  wharf  and  land  had  been 
natural  upland ;  in  that  event  it  will  hardly  be  contended 
that  the  grantees'  riparian  rights  would  leap  over  that  and 
attach  itself  to  the  flats  between  such  land  and  the  channel. 
Riparian  rights  ordinarily  pertain  to  land  nearest  deep  water 
to  the  exclusion  of  land  at  a  greater  distiince.  But  portions 
of  the  shore  lawfully  reclaimed  become  upland  for  most  if 
not  all  purposes.  Lockwood  v.  N.  York  ^  JV.  Haven  R,  R. 
Co.^  37  Conn.,  387 ;  New  Haven  Steamboat  Co.  v.  Sargent 
^  Co.,  60  Conn.,  199. 

In  the  court  below  the  defendants  claimed  "  that  the  de- 
posit of  the  material  of  which  the  wharf  was  built  over  their 
exact  and  true  line  of  wharfage,  but  in  the  navigable  waters 
of  the  state,  between  high  and  low  water  mark,  was  not  a 
trespass,  and  that  inasmuch  as  the  plaintiff  has  not  filled  in 
the  flats  south  of  its  lot,  the  fact  that  the  defendants,  or 
their  grantors,  in  the  exercise  of  their  rights  of  wharfage, 
had  encroached  upon  what  would  be  the  line  of  the  right  of 
wharfage  belonging  to  the  plaintiff,  when  it  should  come  to 
exercise  such  right  of  wharfage,  was  not  a  disseizin  of  the 
plaintiff,"  etc.     The  court  oveiTuled  this  claim. 
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The  acts  of  the  defendants  in  depositing  materials  were 
done  by  them  while  exercising  their  own  right  of  wharfage, 
and  must  be  regarded  as  an  assertion  of  a  right  which  was 
inconsistent  with,  and  an  invasion  of,  the  plaintiff's  right. 
As  such  acts  continued  would  ultimately  deprive  the  plaint- 
iff of  its  right,  they  must  be  regarded  as  legally  wrong. 

In  JEdst  Haven  v.  Hemingway^  7  Conn.,  186,  this  court 
held  that  the  proprietor  of  land  on  navigable  water  has  an 
exclusive  right  to  the  soil  between  high  and  low  water  mark 
for  the  purpose  of  erecting  wharves  and  stores  thereon. 
That  right  may  be  sold  and  conveyed  by  metes  and  bounds, 
and,  so  far  as  we  know,  is  uniformly  conveyed  by  deed  ex* 
ecuted  with  all  the  formalities  required  in  deeds  of  real  estate. 
Such  property  is  in  the  nature  of  realty, — ^is  in  fact  real 
estate;  and  when  the  owner's  right  therein  has  been  invaded, 
and  he  has  been  dispossessed,  it  is  trespass  to  real  estate  and 
disseizin.  This  point  was  expressly  decided  in  Nichols  v. 
Lewis,  15  Conn.,  137.  Williams,  C.  J.,  says  in  that 
case : — ''  Now  although  the  state  prima  facie  is  owner  of  the 
shore  on  the  sea  coast,  yet  we  think  that  if  a  wharf  is  legally 
erected  thereon  it  cannot  be  maintained  that  the  freehold 
is  not  in  the  hands  of  the  proprietor.  The  law  which  per- 
mits him  to  build  a  wharf  there,  not  injuiious  to  the  public 
interest,  surely  does  not  consider  him  as  without  interest  in 
the  soil ;  and  wherever  there  is  an  interest  in  the  soil,  this 
action  [ejectment]  will  lie." 

There  is  error  in  the  judgment  appealed  from,  and  it  is 
reversed  and  a  new  trial  granted. 

In  this  opinion  the  other  judges  concurred;  except  Pben- 
TICK,  J.,  who  dissented. 
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John  H.  Platt  and  another  vs.  John  C.  Hubinger.        ^.*w| 

New  Haven  Co.,  June  T.,  1S80.    AKdbews,  0.  J.,  Cabpenteb,  Pardbb, 
Looms  and  Bbabdslet,  Js. 

The  defendant  ordered  of  the  plaintiffs  various  wall  papers,  for  a  house 
that  he  was  building,  and  gave  them  a  plan  of  the  rooms,  requesting 
them  to  confer  with  a  paper-hanger  whom  he  had  engaged  and  esti- 
mate with  him  what  would  be  required  and  send  them  to  him.  The 
estimate  was  made  and  the  quantity  needed  of  each  kind  was  marked 
on  the  plan,  whieh,  with  the  paper,  was  sent  to  the  defendant.  In  a 
BUit  to  recover  the  price  of  the  paper,  it  was  held  not  necessary  for  the 
plaintiffs  to  notify  the  defendant  to  produce  the  plan  and  to  lay  it  in  as 
proof  of  the  quantity  of  paper  ordered. 

The  entries  on  the  plan  were  a  contemporaneous  memorandum  that  would 
have  been  admissible  and  useful;  but  the  plaintiffs  could  prove  the 
facts  by  other  evidence. 

[Argued  June  12th^decided  December  0th  1889.] 

Action  to  recover  for  goods  sold;  brought  to  the  Court 
of  Common  Pleas  of  New  Haven  County,  and  tried  to  the 
court,  upon  a  general  denial,  before  Studley^  J,  Facts  found 
and  judgment  rendered  for  the  plaintiffs,  and  appeal  by  the 
defendant.     The  case  is  sufficiently  stated  in  the  opinion. 

TFI  K.  Totonsend  and  (?.  2).  Watrous^  for  the  appellant. 

G.  R.  Cooley^  for  the  appellees. 

Andrews,  C.  J.  The  complaint  contains  only  the  com- 
mon counts  in  assumpsit.  The  bill  of  particulars  specifies 
goods  sold  and  delivered  to  the  defendants.  The  answer  is 
a  general  denial. 

The  goods  mentioned  in  the  bill  of  particulars  consist  of 
certain  wall  and  decorative  papers  which  the  defendant  or- 
dered of  the  plaintiffs  at  their  store  in  New  Haven  and  di- 
rected to  be  sent  to  him  at  Keokuk,  Iowa,  at  which  place  he 
was  then  building  a  dwelling  house.  The  plaintiffs  sent  the 
paper  as  directed  to  Keokuk,  Iowa,  where  it  was  received  by 
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the  defendant  in  good  order.  The  quantity  of  paper  so  or- 
dered by  and  sent  to  the  defendant  and  received  by  him 
was  worth  the  amount  charged  in  the  bill — that  is,  $1,207.02. 
Of  this  amount  the  defendant  had  paid  before  trial  $500. 

When  the  defendant  ordered  the  goods  of  the  plaintiffs 
he  furnished  them  with  a  plan  of  the  house  he  was  then 
building,  told  them  he  had  employed  one  Skinner,  a  paper- 
hanger  of  New  Haven,  to  hang  the  papers,  and  directed  the 
plaintiffs  to  confer  with  him,  and  to  send  such  quantities  of 
the  various  kinds  of  paper  which  he  had  ordered  as  should 
be  estimated  by  them  and  Skinner  to  be  necessary  for  the 
several  rooms  in  the  house.  The  plaintiffs  did  confer  with 
Skinner  and  sent  the  quantities  of  paper  estimated  by  him 
and  them  as  necessary  for  the  house.  The  figures  denoting 
their  estimate  of  the  quantities  of  paper  required  were. put 
on  the  plan,  which  was  returned  to  the  defendant,  and  it 
was  in  his  possession  at  the  time  of  the  trial.  The  quanti- 
ties of  paper  sent  were  in  fact  necessary  for  the  house  ac- 
cording to  the  plan.  By  a  change  in  the  construction  of  the 
house  subsequently  made  it  became  unnecessary  to  use  a 
portion  of  the  paper  so  sent,  amounting  to  $200  worth  of 
stock  paper,  and  eight  and  one  half  rolls  of  parlor  paper,  at 
$10.50  per  roll.  This  parlor  paper  was  manufactured  by  the 
plaintiffs  expressly  for  the  defendant. 

The  papers  were  ordered  by  the  defendant  in  April,  1887, 
and  were  sent  to  and  received  by  him  at  Keokuk  thereafter 
in  the  due  course  of  transportation.  On  the  18th  day  of 
August,  1888,  the  defendant  wrote  a  letter  to  the  plaintiffs 
as  follows,  (omitting  date  and  heading)  : — "  Gentlemen :  I 
find  there  are  ten  rolls  of  parlor  papering  left.  Shall  I 
send  it  back  ?  "  The  plaintiffs  received  the  letter  but  did  not 
reply  to  it.  No  other  offer  to  return  any  part  of  the  paper 
was  ever  made.  It  is  found  that  there  is  a  custom  in  the 
paper  trade  to  take  back  unbroken  rolls  of  wall-paper  of 
such  kinds  as  are  usually  kept  in  stock,  if  returned  in  a  rea- 
sonable time ;  but  that  this  custom  did  not  extend  to  such 
kinds  of  wall-paper  as  are  not  kept  in  stock  and  did  not  in- 
clude any  paper  made  expressly  to  the  order  of  any  customer. 
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It  is  found  that  the  defendant  was  not  entitled  to  return  the 
parlor  paper,  and  that  if  he  was,  he  had  never  undertaken  to 
do  so  except  so  far  as  his  letter  was  an  offer  to  return  it,  and 
that  that  was  not  within  a  reasonable  time. 

Upon  the  trial  the  plaintiffs  did  not  allude  to  the  plan  of 
the  house  above  referred  to.  The  defendant's  counsel,  in 
their  cross-examination  of  Mr.  Thompson,  one  of  the  plaint- 
iffs, having  called  out  the  fact  that  there  was  such  a  plan 
and  that  the  figures  were  on  it,  insisted  that  it  was  the  duty 
of  the  plaintiffs  to  produce  it  in  evidence.  The  plaintiffs 
then  called  upon  the  defendant  for  it.  It  was  in  Keokuk, 
Iowa,  and  could  not  be  produced.  The  plaintiffs  had  never 
before  notified  the  defendant  to  produce  it. 

The  finding  of  facts  seems  to  dispose  of  the  whole  case. 
For  it  shows  that  the  defendant  ordered  certain  goods  of 
the  plaintiffs;  that  the  goods  were  sent  to  and  received  by 
the  defendant  in  due  time  and  in  good  order ;  and  that  they 
were  worth  the  amount  charged. 

There  is  no  objection  to  any  evidence  on  either  side. 

There  are  eleven  reasons  of  appeal.  Neither  the  first  nor 
the  second  point  out  any  error  in  law.  The  third,  fourth, 
fifth  and  sixth  reasons  are  predicated  on  a  claimed  error  of 
the  court  in  respect  to  the  custom  of  the  trade  permitting 
the  return  of  unused  paper.  As  to  the  stock  paper  the  find- 
ing is  that  custom  permitted  the  defendant  to  return  so 
much  of  it  as  was  not  used,  but  that  he  has  never  done  so. 
Surely  the  defendant  is  not  injured  by  any  ruling  as  to  a 
custom  of  which  he  has  not  undertaken  to  avail  himself. 
As  to  the  parlor  paper  it  is  found  that  there  is  no  custom 
allowing  any  part  of  it  to  be  returned.  Whether  or  not  a 
custom  is  reasonable  is  a  question  of  law,  or  may  be  so : 
but  whether  or  not  a  custom  exists  is  necessarily  a  question 
of  fact.     Here  it  is  found  that  the  custom  did  not  exist. 

The  seventh,  ninth  and  tenth  reasons  are  based  on  the 
fact  that  the  plan  of  the  house  on  which  were  the  figures  of 
the  estimated  quantities  of  paper,  was  not  produced  in  e^vi- 
dence  on  the  trial.  The  question  on  this  part  of  the  case 
was  whether  or  not  more  paper  had  been  sent  than  had  been 
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ordered.  The  figures  on  the  plan  were  in  the  nature  of  a 
contemporaneous  memorandum,  useful  indeed  but  not  in- 
dispensable. Its  presence  might  have  enabled  the  court  to 
come  to  a  conclusion  more  readily  and  perhaps  more  satis- 
factorily. But  if  by  other  evidence  the  plaintiffs  were  able  to 
satisfy  the  court  that  all  the  paper  sent  to  and  received  by  the 
defendant  had  been  ordered  by  him,  he  has  not  been  harmed. 

As  to  the  eighth  and  eleventh  reasons  it  is  not  very  clear 
what  they  mean.  They  seem  to  imply  a  claim  that  the 
court  erred  for  the  reason  that  the  contract  alleged  is  an 
implied  one  while  the  contract  proved  was  an  express  one. 
As  there  was  no  objection  to  any  evidence,  a  variance  of 
this  kind,  even  if  it  existed,  would  be  waived. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 


Lewis  Daniels  and  others  vs.  The  City  op  New 
London. 

New  London  Co.,  May  T.,  1889.    Andrews,  0.  J.,  Pabdee,  Looms,  ToB- 
BAKCB  and  F.  B.  Hall,  Js. 

An  appeal  from  a  city  assessment  by  sundry  land-owners  was  pending  be- 
fore a  judge  of  the  Superior  Court  under  Gen.  Statutes,  §  172,  when 
the  parties  agreed  to  submit  the  matter  in  controversy  to  arbitration. 
A  submission  was  drawn  by  the  attorneys  for  the  appellants,  and  signed 
by  both  parties,  which  provided  that  the  arbitrators  should  **  be  gov- 
erned by  the  laws  applicable  to  such  cases  and  by  the  rules  of  practice 
obtaining  in  the  trial  of  causes  in  the  Superior  Court,"  that  the  award 
should  be  "  in  writing  and  returned  to  the  Superior  Court,"  and  that 
the  court  should  "  render  judgment  pursuant  thereto."  The  judge  be- 
fore whom  the  appeal  was  pending  was  made  the  arbitrator,  another 
judge  by  agreement  being  afterwards  associated  with  him.  After  the 
case  had  been  fully  heard,  the  counsel  on  both  sides,  upon  the  sugges- 
tiou  of  the  arbitrators,  agreed  to  amend  the  submission  by  adding  the 
following: — "It  is  further  agreed  that  the  arbitrators  shall  have  full 
power  to  decide  all  the  matters  submitted  as  they  shall  consider  right 
and  just,  and  that  their  judgment  shall  be  final  and  conclusive  upon  all 
the  parties."    The  counsel  for  the  appellants  had  no  express  authority 
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to  make  the  amendment,  and  the  appellants  did  not  know  of  it  until 
after  the  award  was  published.  They  then  repudiated  the  action  of 
their  counsel  and  brought  a  suit  to  set  aside  the  award.    Held — 

1.  That  the  change  made  by  the  amendment  was  a  material  one. 

2.  That  the  submission  was  to  be  regarded  as  made  in  pais,  and  not  under 

the  authority  and  direction  of  the  court. 

3.  That  the  counsel  for  the  appellants  had  no  implied  authority,  by  virtue 

of  their  retainer,  to  make  the  amendment. 

[Argued  May  28th— decided  September  27th,  1889.] 

Suit  to  set  aside  an  award  and  for  an  injunction ;  brought 
to  the  Superior  Court  in  New  London  County  and  heard 
before  Fenn^  J.  Facts  found  and  judgment  rendered  for  the 
defendant,  and  appeal  by  the  plaintiffs.  The  case  is  fully 
stated  in  the  opinion. 

S.  Imcos  and  A.  P.  Tanner^  for  the  appellants. 

1.  Mr.  Thresher  had  no  power,  by  virtue  of  his  position 
as  attorney,  to  make  the  change  in  the  submission.  There 
was  no  suit  pending.  The  application  to  a  judge  of  the  Su- 
perior Court  in  the  matter  of  the  city  assessments  was  not  a 
suit  in  the  ordinary  sense  and  the  judge  did  not  sit  as  a 
court.  Trinity  College  v.  City  of  Hartford^  82  Conn.,  466 ; 
Clapp  V.  City  of  Hartford^  35  id.,  222;  LaCroix  v.  County 
Commissioners^  49  id.,  691.  And  where  no  suit  is  pending 
an  attorney  has  no  implied  powers  to  submit  a  matter  to  ar- 
bitration. Morse  on  Arbitration,  16 ;  Billings  on  Awards,  58 ; 
Weeks  on  Attorneys,  §  233.  The  submission  by  an  attorney, 
even  in  a  pending  suit,  must  be  with  the  approval  of  the 
court  and  appear  of  record.  Mitchell  v.  Harris,  2  Ves.  Jr., 
137,  note  2 ;  Miller  v.  Criswell,  8  Penn.  St.,  449 ;  Stokely  v. 
Bobinson,  34  id.,  815 ;  Evars  v.  Kamphaus,  59  id.,  379 ;  Bates 
V.  ViscTier,  2  CaL,  355,  There  is  a  well  recognized  distinc- 
tion as  to  the  position  of  an  attorney  in  relation  to  proceed- 
ings in  and  out  of  court.  Derwort  v.  Loomer,  21  Conn.,  245 ; 
Perry  v.  Simpson  Waterproof  Mfg.  Co.,  40  id.,  317 ;  Rock- 
weU  V.  Taylor,  41  id.,  57 ;  Tiffany  v.  Lord,  40  How.  Pr.,  481 ; 
Lockwood  V.  Black  Hawk  Co.,  84  Iowa,  235 ;  Starr  v.  Hall, 
87  N.  Car.,  381 ;  Herbert  v.  Alexander,  2  Call  (Va.),  503 ; 
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Brooks  V.  Kearm^  86  111.,  547 ;  Sperry  v.  Reynolds^  66  N. 
York,  179;  Commissioners  of  San  Jose  v.  Younger^  29  Cal., 
147;  Madison  Ins.  Co.  v.  Griffen^  8  Ind.,  277;  HannunCs 
Heirs  v.  TFaKflk?^,  9  Humph.,  129;  2  GreenL  Ev.,  §  186;  1 
Wait's  Act.  &  Def.,  439.  An  attorney  in  a  case  in  court 
cannot  enter  a  retraxit  when  it  is  a  final  bar,  nor  stipulate 
not  to  appeal,  nor  that  a  decision  shall  be  final.  1  Wait's 
Act.  &  Def.,  437;  People  v.  Mayor,  11  Abb.  Pr.,  66:  Howe 
V.  Lawrence,  22  N.  Jer.  Law,  99 ;  Jenkins  v.  Oillespie,  18 
Miss.,  31 ;  Arthur  v.  Homestead  Fire  Ins.  Co,,  78  N.  York, 
462.  An  arbitration  is  not  one  of  the  modes  of  legal  pro- 
cedure which  clients  are  presumed  to  authorize  when  they 
place  their  business  in  the  attorney's  hands.  The  appear- 
ance of  the  attorney  before  arbitratoi-s  is  that  of  a  mere 
agent.  6  Wait's  Act.  &  Def.,  516 ;  Billings  on  Awards,  53 ; 
Sperry  v.  Reynolds,  65  N.  York,  179.  On  the  other  hand  a 
statutory  submission  under  the  control  of  the  court  is  a  pro- 
per mode  of  conducting  the  suit  in  another  form.  1  Am.  & 
Eng.  Encycl.  of  Law,  661 ;  Williams  v.  Walton,  9  Cal.,  142 ; 
Inhah.  of  Btickland  v.  Inhab.  of  Conway,  16  Mass.,  396.  The 
proceedings  are  not  conclusive  till  accepted  by  the  court, 
and  so  may  safely  be  adopted  as  a  means  of  determining  the 
controversy.  McCahan  v.  Reamy,  33  Penn.  St.,  535.  But 
if  Mr.  Thresher  had  a  right  as  attorney  to  make  the  change 
in  the  submission,  he  could  not  do  it  without  the  consent  of 
his  associate.  A  power  delegated  to  two  agents  cannot  be 
exercised  by  one  alone,  and  this  is  especially  true  with  re- 
spect to  attorneys.  Ker  v.  Ropes,  125  Mass.,  577;  In  re 
Bleakeley,  5  Paige,  311 ;  Tilton  v.  Cairo  ^  Fnlton  R.  R.  Co., 
46  N.  Jer.  Law,  393 ;  Pollard  v.  Rowland,  2  Blackf .,  22 ; 
Walker  v.  Goodrich,  16  111.,  341 ;  Smyth  v.  Harvey,  31  id., 
62 ;  Morgan  v.  Roberts,  38  id.,  65 ;  Loeb  v.  Drakeford,  76 
Ala.,  464.  His  associate  attorney  did  not  consent.  His 
letter  should  not  be  so  construed. 

2.  The  change  made  in  the  submission  was  a  material  one. 
As  originally  drawn  and  as  signed  it  contained  the  following 
provision :  "  It  is  further  agreed  between  said  parties  that 
said  arbitrators,  in  hearing  and  determining  said  contro- 
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versy,  and  in  the  taxation  of  costs,  shall  be  governed  by  the 
laws  applicable  to  such  cases  and  by  the  rules  of  practice  ob- 
taining on  the  trial  of  causes  in  the  Superior  Court."  Un- 
der this  provision  the  arbitrators  were  bound  to  decide  the 
case  according  to  law,  and  if  they  had  not  done  so  the  award 
could  be  set  aside  by  the  court  on  a  proceeding  for  the 
purpose.  The  amendment  was  as  follows:  "It  is  further 
agreed  between  the  foregoing  parties,  in  addition  to  and 
amendment  of  the  foregoing  submission,  that  the  arbitrators 
shall  have  full  power  to  decide  all  the  matters  therein  sub- 
mitted to  them  as  thej*^  shall  consider  right  and  just,  includ- 
ing the  taxation  of  costs,  and  that  their  judgment  shall  be 
final  and  conclusive  upon  all  the  parties  to  said  submission." 
Such  a  change  is  manifestly  a  very  material  one.  It  cuts 
the  parties  off  from  all  right  of  review.  6  Wait's  Act.  & 
Def.,  525 :  Bigelow  v.  NewelU  10  Pick.,  848 ;  Bostorir  Water 
Power  Co.  v.  flVay,  6  Mete.,  166 ;  0-ardner  v.  City  of  Boston^ 
120  Mass.,  266 ;  Johnson  v.  Noble,  13  N.  Hamp.,  286 ;  PraU 
V.  Sdckettj  6  Johns.,  14 ;  Allen  v.  Q-alpin^  9  Barb.,  246. 

J*.  BalBey  and  A.  Brandegee,  for  the  appellees. 

1.  Aside  from  the  general  question  of  the  authority  of  an 
attorney  to  submit  a  case  with  which  he  is  intrusted  to  arbi- 
tration without  the  express  direction  of  his  client,  we  claim 
that  in  the  case  at  bar  Mr.  Thresher  had  implied  authority, 
arising  out  of  the  special  circumstances  of  this  particular 
case,  and  his  relations  to  it  and  to  his  clients,  to  make  the 
change  referred  to.  It  is  to  be  noted  that  the  proceeding 
was  not  an  ordinary  action  at  law  to  be  conducted  according 
to  the  usual  mode  of  procedure,  by  complaint,  answer  and 
pleadings,  before  a  court  of  common  law  jurisdiction.  It 
was  statutory  and  peculiar.  It  was  brought  before  and  to 
be  determined  by  a  judge  out  of  court,  without  the  formality 
of  pleadings,  and  largely  upon  his  judgment  and  discretion. 
It  was  in  its  veiy  nature  a  proceeding  akin  to  arbitration, 
and  the  judge  himself  was  selected  as  an  arbitrator.  It  is 
to  be  further  noted  that  the  avowed  object  of  the  submis- 
sion was  ^^to  determine  the  question  involved  with  more 
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fairness  than  at  that  time  seemed  possible"  by  the  statu- 
tory method.  With  this  object  in  view  Mr.  Thresher,  the 
principal  counsel,  had  himself  "  drafted  the  original  submis- 
sion." His  action  had  been  approved  by  his  clients,  who 
appeared  and  took  their  chances  in  the  trial,  in  the  "  conduct 
of  which  he  took  the  principal  part."  That  they  thereby 
became  bound  by  the  submission  and  are  estopped  from  con- 
testing the  award  is  too  plain  for  argument  and  needs  the 
citation  of  no  authority.  Blakeley  v.  Ghraham^  111  Mass.,  8. 
The  authority  to  "submit"  under  such  circumstances  in- 
cludes the  authority  to  amend  the  submission,  where  the 
change  is  made  in  good  faith  and  for  the  best  interests  of 
the  clients,  as  in  this  case.  "  If  the  principal  matter  is  sub- 
mitted it  would  seem  that  what  is  but  an  incident  is  in- 
cluded." AUing  v.  Mun%(m^  2  Conn  691.  In  Brookz  v.  New 
Durlmm^  55  N.  Hamp.,  559,  while  the  hearing  before  the 
referee  was  in  progress,  and  before  the  referee  had  made  his 
report,  an  attorney  entered  into  a  written  agreement  that 
the  report  of  the  referee  should  be  final,  and  it  was  held  to 
be  conclusive  upon  his  client.  In  Brackett  v.  Norton^  4 
Conn.,  524,  this  court  held  that  "the  court  may  and  often 
does  presume  the  extent  of  the  agency  from  the  nature  of 
the  case,  and  hence  a  contract,  either  necessary  or  highly  ex- 
pedient in  the  attainment  of  a  given  object,  is  reasonably  to 
be  inferred."  In  the  case  at  bar  it  was  necessary  and  highly 
expedient  for  the  attainment  of  the  object,  that  the  change 
suggested,  and  which  was  for  the  benefit  of  the  appellants, 
should  be  accepted  by  Mr.  Thresher.  His  authority  therefore 
is  reasonably  to  be  inferred.  In  HoVeer  v.  Parker^  7  Cranch, 
449,  Marshall,  C.  J.,  says :  "  The  corporation  was  repre- 
sented by  counsel  and  his  acts  are  presumed  to  be  author- 
ized by  the  party  in  the  conduct  of  the  suit." 

2.  The  change  in  the  submission  not  only  did  not  preju- 
dice, but  it  did  not  even  affect  the  rights  of  the  parties.  It 
is  easy  now  to  see,  what  probably  escaped  the  attention  of 
the  draftsman  at  the  time,  that  the  final  clause  of  the  origi- 
nal submission,  providing  for  "  a  return  of  the  award  to  and 
judgment  thereon  by  the  Superior  Court,"  was  nugatory 
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and  void.  It  was  not  in  accordance  with  the  statute  relative 
to  arbitration.  Gen.  Statutes,  §  1203.  This  defect,  how- 
ever, did  not  invalidate  the  other  portion  of  the  submission, 
which  was  good  as  a  submission  at  common  law.  Dutton  v. 
O-illett,  5  Conn.,  172,  and  note  in  2d  edition,  p.  175 ;  Peters 
V.  Pierce^  8  Mass.,  398.  To  remedy  this  defect  and  thereby 
obviate  the  expense,  vexation  and  delay  likely  to  arise  out 
of  it,  was  undoubtedly  the  motive  which  inspired  the  sug- 
gestion of  the  arbitrators,  and  which  led  to  that  change  in 
the  submission  which  saved  the  appellants  from  protracted 
litigation  and  from  the  burden  of  costs  which  otherwise 
would  have  fallen  upon  them. 

3.  The  original  submission  was  itself  iSnal,  and  was  not 
affected  in  that  respect  by  the  amendment.  The  object  of 
the  submission,  as  stated  in  the  complaint,  was  to  avoid  the 
delays  and  uncertainty  of  litigation,  and  to  leave  the  issues 
to  be  determined  by  the  arbitrators.  The  language  of  the 
submission  confirms  this  construction.  The  controversy  was 
in  terms  "  to  be  determined  by  the  arbitrators,"  and  upon 
the  return  of  their  award  to  the  Superior  Court  ''judgment 
was  to  be  rendered  pursuant  thereto."  Manifestly  the  sole 
reason  for  a  return  to  the  court  was,  that  the  judgment  of 
the  arbitrators  should  more  expeditiously  and  certainly  be 
enforced  by  an  execution  issuing  from  the  court.  The 
high  character  and  standing  of  the  arbitrators  selected,  also 
plainly  indicates  the  intention  of  the  parties  that  the  sub- 
mission was  to  be  conclusive  as  to  all  questions  of  law  as 
well  as  of  fact. 

4.  The  object  of  all  arbitration  is  to  avoid  litigation.  In 
early  times  there  seems  to  have  been  an  unfounded  jealousy 
of  this  method  of  deciding  controversies,  but  it  is  now  high- 
ly favored  by  the  courts.  "The  avoiding  of  a  lawsuit  by  a 
reference,  and  thereby  escaping  the  delay,  expense  and  risk 
of  a  jury  trial,  is,  in  most  cases,  eminently  judicious."  Sine 
V.  Stephens^  33  Conn.,  504.  "  It  has  always  been  held  that 
arbitrations  to  settle  particular  questions,  such  as  the  amount 
of  damages,  etc.,  are  binding  in  law,  and  indeed  highly  fa- 
vored by  courts."     ffall  v.  Norwalk  Ins.  Co.^  57  Conn.,  114. 
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It  is  now  well  settled  law  that  arbitrators  have  authority  to 
decide  all  questions  of  fact  and  of  law  necessary  to  the  de- 
cision of  the  matters  submitted,  and  that  their  award  is  con- 
clusive even  though  founded  upon  a  mistake  of  law,  unless 
the  submission  itself  plainly  reserves  the  legal  questions  in- 
volved for  the  review  of  a  court  of  law.  Boston  Water  Potp- 
er  Co.  V.  Chray^  6  Met.,  181,  165 ;  Ward  v.  Am.  Bank^  7  id., 
489 ;  Fairehild  v.  Adams^  11  Cush.,  650 ;  Smith  v.  Boston  ^ 
Maine  R.  R.  Co.,  16  Gray,  521.  It  was  held  by  Shaw,  C. 
J.,  that  "  this  clause  was  intended  merely  to  prescribe  a  rule 
as  to  the  principles  upon  which  the  referees  were  to  decide, 
and  was  not  intended  to  restrain  them  from  determining 
questions  of  law  as  well  as  of  fact,  and  consequently  that 
their  award  was  conclusive  as  well  of  the  law  as  of  fact." 
Bigelow  v.  Newell,  10  Pick.,  348.  This  case  is  almost  identi- 
cal with  the  case  at  bar.  To  the  same  effect  are  Gardner 
v.-  City  of  Boston,  120  Mass.,  266,  and  Ennos  v.  Pratt,  26 
Verm.,  630.  In  2  Parsons  on  Contracts,  704,  the  rule  is 
thus  laid  down:  "If  the  submission  authorize  the  arbitra- 
tors to  refer  questions  of  law  to  the  court,  this  may  be  done, 
otherwise  such  reference  would  in  general  be  declared  void. 
By  a  general  submission  the  arbitrators  are  required  to  de- 
termine the  law,  and  only  a  decided  and  important  mistake 
could  be  shown  and  have  the  effect  of  defeating  the  award. 
It  has  been  said  that  only  a  mistake  amounting  to  a  perverse 
misconstruction  of  the  law  would  have  this  effect.  Certain- 
ly a  very  great  power  is  given  to  arbitrators  in  this  respect, 
and  it  has  even  been  expressly  declared  that  they  have  not 
only  all  the  powers  of  both  equity  and  law,  but  may  do  what 
no  court  could  do  in  giving  relief  or  doing  justice."  In  the 
light  of  these  authorities  the  amendment  to  the  original  sub- 
mission gave  no  new  powers  to  the  arbitrators  and  deprived 
the  appellants  of  no  rights.  The  result  of  the  change  in  the 
matter  of  costs  was  for  their  benefit  and  it  does  not  lie  in 
their  mouths  to  complain. 

5.  We  come  finally  to  the  great  question  in  the  case,  and 
claim  that  an  attorney  at  law,  having  the  conduct  of  a  case, 
is  authorized  to  submit  it  to  arbitration,  whenever  that  form 
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of  proceeding  is,  in  his  judgment,  best  calculated  to  promote 
the  interests  of  his  client.  This  power  flows  from  the  nature 
of  his  professional  obligation  to  devote  his  best  skill,  judg- 
ment and  services  to  the  interest  of  his  clients.  It  is  founded 
in  the  usages  and  tradition^  of  the  noblest  of  the  learned 
professions,  and  is  emphasized  and  enforced  by  the  sanctions 
of  the  oath  which  he  takes  "to  exercise  the  office  of  attorney 
according  to  the  best  of  his  learning  and  discretion,  and  with 
fidelity  as  well  to  the  court  as  to  his  client."  It  is  akin  to 
those  other  powers  which  must  necessarily  be  and  constant- 
ly are  exercised  by  counsel  without  consultation  with  or 
consent  of  their  clients,  in  that  strenuous  combat  of  skill, 
tact,  learning  and  experience  in  which  the  highest  powers 
of  body  and  mind  are  often  called  forth  in  the  battles  of  the 
bar.  Thus,  he  is  not  only  authorized,  but  in  duty  bound,  to 
exercise  his  own  judgment — in  the  choice  of  remedies;  in 
the  time  and  mode  of  service ;  in  the  selection  of  a  tribunal ; 
in  the  method  of  pleading  and  procedure ;  in  procuring  wit- 
nesses ;  in  waivers  of  notice  and  service ;  in  the  order  and 
production  of  proofs ;  in  the  conduct  of  the  trial ;  in  stipu- 
lations and  admissions ;  in  the  matter  of  continuances ;  and 
in  references  to  committees  and  auditors.  That  an  attorney 
is  clothed  with  this  authority  is  attested  by  an  almost  un- 
broken series  of  decisions  from  the  very  earliest  to  recent 
times.  Thus,  in  Bacon's  Abridgment,  title  "Arbitration 
and  Award  " — "  If  one  party  and  the  deputy  or  attorney  of 
the  other  party  submit  to  an  award,  this  is  well  enough,  for 
the  act  of  my  deputy  is  my  own  act."  In  Filmer  v.  Delber^ 
3  Taunt.,  486,  a  motion  was  made  to  set  aside  a  reference  to 
arbitration,  made  by  an  attorney  expressly  against  the  con- 
sent of  his  client,  and  before  the  arbitrator  had  entered  upon 
his  duties.  Mansfield,  C.  J.,  refused,  saying:  "An  ex- 
press agreement  to  refer  has  been  made  by  counsel  and  attor- 
ney. The  defendant's  remedy  is  by  action  against  his  at- 
torney. There  would  be  no  end  to  these  applications  if  the 
court  were  to  interfere."  In  Holker  v.  Parker^  7  Cranch, 
449,  it  was  contended  that  an  attorney  could  not,  with- 
out the  consent  of  his  client,  transfer  a  cause  to  other  judges 
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than  those  appointed  by  law,  and  place  it  before  a  tribunal 
distinct  from  the  one  before  which  the  party  himself  had 
chosen  to  place  it ;  but  the  Supreme  Court,  by  Marshall, 
C.  J.,  held  it  to  be  the  practice  throughout  the  United 
States  for  suits  to  be  referred  by  consent  of  counsel,  without 
special  authority  from  the  client;  and  that  the  corporation 
was  represented  by  its  counsel,  and  his  acts  would  be  pre- 
sumed to  be  authorized  by  his  client.  "  Where  an  attorney 
takes  it  upon  him  to  appear,  the  court  looks  no  further,  but 
proceeds  as  if  the  attorney  had  suflBcient  authority,  and  leaves 
the  party  to  his  action  against  him.'*  1  Bac.  Ab.,  title  "At- 
torney." "A  reference  of  an  action  or  controveray  to  arbi- 
trators by  an  attorney,  although  without  the  knowledge  or 
special  authority  of  his  client,  is  binding  upon  his  client,  ar- 
bitration being  one  of  the  legal  modes  of  trying  disputed 
questions,  to  which  the  client's  cause  may  be  submitted  by 
the  attorney  under  his  general  authority."  Weeks  on  At- 
torneys at  Law,  404.  "So  he  may  modify  the  terms  of 
submission  when  the  client  has  agreed  to  refer,  and  may 
enlarge  the  time  for  the  arbitrators  to  make  their  award." 
Id.,  405.  "An  attorney  at  law  has  the  power  to  submit  to 
arbitration  by  virtue  of  his  office."  2  Parsons  on  Contracts, 
6th  ed.,  689.  "  Admissions  of  attorneys  of  record  bind  their 
clients  in  all  matters  relating  to  the  progress  and  trial  of  the 
case."  1  Greenl.  Ev.,  §  186.  A  written  stipulation  was 
entered  into  by  attorneys  before  the  referee  had  made  his 
report,  that  it  should  be  final.  Smith,  J.,  said:  "We 
will  not  suffer  counsel  nor  clients  to  depart  from  it  unless 
on  evidence  that  the  agreement  was  made  by  mistake  or 
fraud.  That  counsel  for  the  town  had  authority  to  make  it 
by  virtue  of  his  general  retainer  does  not  admit  of  doubt." 
Brooks  V.  New  Durham^  65  N.  Hamp.,  559.  "  There  is  no 
question  but  that  an  attorney,  solicitor  or  counsel  employed 
to  prosecute  or  defend  a  suit,  has  power  to  submit  to  a  refer- 
ence or  arbitration."  30  Am.  Decisions,  628,  note.  Numerous 
authorities  are  cited  to  show  that  an  attorney  has  the  power 
to  submit  his  client's  cause  to  reference  or  arbitration  in  76 
Am.  Decisions,  263.    "  An  authority  to  prosecute  or  defend 
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a  suit  implies  a  power  to  refer  it  by  rule  of  court,  that  being 
a  legal  mode  of  prosecuting  and  defending."  Inhab.  of  Buck- 
land  V.  Inhah.  of  Conway^  16  Mass.,  896.  "  He  may  agree 
upon  the  form  and  time  of  trial,  and  it  would  seem  from  the 
authorities  that  he  may  submit  his  client's  case  to  an  arbi- 
tration so  as  to  bind  his  client."  Vail  v.  Conant^  15  Verm., 
821.  "An  attorney  is  the  representative  of  his  client  in 
court.  He  is  held  to  be  authorized  to  commence  and  con- 
duct that  cause  to  final  judgment  and  execution  and  to  do 
whatever  is  necessary  and  usual  to  bring  about  that  end 
through  all  the  forms  and  stages  of  legal  proceedings."  Der- 
wort  V.  Loomer^  21  Conn.,  256.  Administrators,  executors, 
city  officials,  selectmen,  and  others  acting  in  a  representative 
capacity,  are  empowered  to  submit  to  arbitration.  Hine  v. 
Stephens^  88  Conn.,  497 ;  Brady  v.  Mayor  of  Brooklyn^  1  Barb., 
684 ;  City  of  Shawneetoton  v.  Baker^  85  111.,  568 ;  Kane  v.  Fon 
du  Lac,  40  Wise,  495 ;  Schoff  v.  Bloomfield,  8  Verm.,  472  ; 
Coffin  v.  CoUle,  4  Pick.,  454 ;  Bean  v.  Famum,  6  id.,  269 ;  6 
Wait's  Act.  &  Def.,  511.  "  A  client  has  no  right  to  control 
his  attorney  in  the  orderly  conduct  of  a  suit,  and  an  attorney 
may  waive  a  default  in  certain  cases  contrary  to  instruc- 
tions." Anon.,  1  Wend.,  108.  "  A  judgment  confessed  by 
an  attorney  without  process  is  regular.  The  client  must  look 
to  the  attorney  for  damages  if  he  has  suffered  any.  He  may 
also  discontinue  a  suit  by  virtue  of  his  general  retainer." 
GaiUard  v.  Smart,  6  Cowen,  386.  The  instructions  in  writing 
of  a  client  were  departed  from  by  counsel.  Woodworth,  J., 
said :  "  There  is  no  material  difference,  but  if  there  were  I 
apprehend  it  was  competent  for  the  attorney  to  give  the  di- 
rections, and  that  his  client  was  bound  by  them.  It  was  a 
proceeding  in  the  progress  of  the  suit  and  beneficial  to  the 
party  in  that  action,  and  within  the  scope  of  the  authority 
vested  in  the  attorney.  He  may  and  ought  to  exercise  his 
discretion  in  all  the  ordinary  occasions  which  take  place  in 
relation  to  the  cause.  It  has  been  held  that  the  attorney's 
consent  to  stand  to  an  arbitration  will  bind  his  client."  Gor- 
ham  V.  Gale,  7  Cowen,  739.  A  reference  of  an  action  or  con- 
troversy to  arbitration  by  an  attorney,  although  without  the 
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knowledge  or  authority  of  his  client,  is  binding  upon  his 
client.  Morris  v.  Grier^  76  N.  Car.,  410.  "Counsel  em- 
ployed to  bring  or  defend  a  cause  have  power  to  submit  to 
arbitration."  Morse  on  Arbitration,  15 ;  Watson  on  Arbi- 
tration, 66.  An  attorney  at  law  may  refer  his  client's  case 
to  arbitration  with  an  agreement  that  the  award  shall  be 
final.  Wilson  v.  Young^  9  Penn.  St.,  101.  The  case  of  Ev- 
erett  v.  City  of  Charlestown^  12  Allen,  93,  is  almost  precisely 
identical  with  the  case  at  bar.  A  written  agreement  was 
made  and  signed  to  submit  the  question  of  damages  in  the 
construction  of  city  water  works  to  freeholders,  and  "to  ac- 
cept their  award  as  final  and  waive  the  right  of  appeal  and 
of  trial  by  jury."  One  of  the  counsel  who  appeared  before 
the  referees  afterwards  repudiated  the  reference,  aild  claimed 
that  "there  was  no  authority  to  submit  to  arbitration." 
BiGELOW,  C.  J.,  says,  p.  96 :  "  The  brief  and  decisive  reason 
for  holding  the  defendants  to  the  submission  and  to  the 
finality  of  the  award  is,  that  in  all  their  proceedings  they 
were  represented  by  their  attorneys  of  record,  who  not  only 
assented  to  the  agreement  of  submission,  but  fully  ratified 
it  by  appearing  before  the  arbitrators  and  endeavoring  to 
obtain  a  favorable  award.  No  doubt  can  be  entertained  of 
the  power  and  authority  of  an  attorney  of  a  party  to  bind 
him  by  an  agreement  for  arbitration.  Such  an  agreement 
even  need  not  be  in  writing.  It  is  suflBcient  if  it  appears  to 
have  been  known,  fully  understood  and  assented  to  by  the 
attorney.  It  would  be  entirely  inconsistent  with  that  good 
faith  and  fair  dealing  which  ought  to  be  observed  in  all  judi- 
cial proceedings,  to  permit  the  defendants  to  come  in  and 
disavow  the  acts  of  their  attorneys  at  this  stage  of  the  case. 
The  petitioner  was  irrevocably  bound  by  the  award.  He 
could  not  escape  from  it,  however  unfavorable.  Justice  re- 
quires that  the  defendants  should  also  abide  by  it."  It  is 
yespectfuUy  submitted  upon  this  branch  of  the  case  that  it 
is  impossible  for  the  appellants  to  escape  from  the  force  of 
either  the  reasoning  or  the  authorities  above  cited. 

6.  It  may,  as  a  last  resort,  possibly  be  claimed  by  the  ap- 
pellants that,  conceding  the  general  power  of  an  attorney  to 
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submit  to  arbitration,  the  rule  applies  only  to  cases  where 
suit  is  pending  in  a  court  of  common  law  jurisdiction,  and 
that  the  proceedings  out  of  which  the  case  at  bar  arises  were 
not "  a  suit  in  court."  This  attempt  to  differentiate  the  two 
classes  of  cases  has  no  foundation  either  in  reason  or  author- 
ity. The  proceeding  was  to  all  intents  and  purposes  ^^  an 
action  at  law.**  It  was  a  statutory  *'  appeal."  It  was  taken 
to  a  "judge  of  the  Superior  Court  by  written  petition."  The 
statute  prescribed  "  a  citation,  a  service  and  return ; "  *'  exe- 
cution was  to  issue"  for  the  amount  of  the  re-assessment; 
and  costs  were  to  be  "  taxed  as  upon  civil  process."  Gen. 
Statutes,  §§  172, 173.  The  decision  of  such  judge  was  re- 
viewable by  the  Supreme  Court  of  Erroi-s.  Gen.  Statutes, 
§  1137.  The  appellants  have  themselves  placed  it  upon  the 
record  "  that  the  proceedings  were  to  be  conducted  in  ac- 
cordance with  the  laws  applicable  to  such  cases,"  and  the 
submission  itself  provides  "that  the  controvei"sy  shall  be 
governed  by  the  rules  of  practice  obtaining  in  the  trial  of 
cases  in  the  Superior  Court."  The  finding  of  the  court 
shows  that  the  attorneys  were  "  counsel  in  the  case,"  and 
that  the  "  details,  language,  and  legal  effect  of  the  submis- 
sion and  the  conduct  of  the  case  were  entrusted  to  their 
judgment,  discretion  and  fidelity."  To  claim  in  the  light  of 
these  facts  that  such  a  distinction  exists  between  the  case  at 
bar  and  an  ordinary  suit  at  law  as  denies  that  authority  of 
counsel  in  the  former  case  which  is  conceded  to  exist  in  the 
latter,  only  shows  to  what  extremity  of  defense  the  learned 
counsel  on  the  other  side  are  reduced. 

ToBRANCB,  J.  On  the  27th  of  August,  1887,  a  contro- 
versy between  the  plaintiffs  and  defendant  concerning  the 
amount  and  validity  of  certain  sewer  assessments,  was  pend- 
ing before  a  judge  of  the  Superior  Court  under  the  statute, 
and  on  that  day  the  parties  agreed  to  submit  the  matters  in 
controversy  to  arbitration.  The  judge  before  whom  the  mat- 
ter was  pending  was  made  at  first  the  sole  arbitrator,  but 
another  judge  was  afterwards  by  agreement  associated  with 
him. 
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The  written  submission  provided,  among  other  things, 
that  the  arbitrators  in  hearing  and  determining  the  contro- 
versy and  in  taxing  costs  should  be  governed  by  the  laws 
applicable  to  such  cases  and  by  the  rules  of  practice  obtain- 
ing in  the  trial  of  causes  in  the  Superior  Court;  that  the 
written  award  to  be  made  should  be  returned  to  the  Supe- 
rior Court  for  New  London  County,  and  that  the  court 
should  render  judgment  pursuant  thereto. 

Under  this  submission,  which  was  drawn  up  by  the  attor- 
neys of  the  plaintififs,  and  was  signed  by  the  attorneys  of 
both  parties,  a  hearing  attended  by  all  the  parties  in  interest 
was  had  before  the  arbitrators.  Some  months  after  the 
hearing  was  finished  but  before  the  award  was  published, 
one  of  the  attorneys  employed  by  the  plaintiffs,  without  the 
consent  or  knowledge  of  his  associate,  and  without  the  au- 
thority or  knowledge  of  the  plaintiffs,  but  with  the  consent 
of  the  attorney  of  the  defendant,  so  amended  the  written 
submission  as  to  make  the  award  final  and  to  give  the  arbi- 
trators full  power  to  decide  the  matters  referred  to  them  as 
they  should  consider  right  and  just. 

Shortly  after  this  amendment  was  made  the  arbitrators, 
without  further  hearing,  and  in  pui-suance  of  the  powers 
conferred  upon  them  by  the  amended  submission,  published 
their  award. 

As  soon  as  the  award  and  amendment  came  to  the  knowl- 
edge of  the  plaintiffs  they  repudiated  and  disapproved  of 
both,  and  of  the  action  of  their  attorney  in  making  the 
amendment,  and  brought  suit  to  restrain  the  defendant 
from  enforcing  the  award  and  to  have  it  set  aside,  on  the 
ground  that  the  amendment  materially  changed  the  submis- 
sion and  had  been  made  without  their  authority  or  knowl- 
edge. On  the  trial  of  the  suit  in  the  court  below  the  court 
found  that  the  amendment  was  made  in  good  faith  by  the 
senior  counsel  in  the  case,  that  he  believed  he  had  full 
power  to  make  it,  and  believed  that  it  was  for  the  best  in- 
terests of  all  concerned  that  it  should  be  made. 

A  special  finding  was  made,  and  on  the  facts  so  found  the 
plaintiffs  requested  the  court  to  rule  that  the  attorney  who 
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made  the  amendment  had  no  authority  to  do  so,  bat  the 
court  refused  to  so  hold,  and  rendered  judgment  dissolving 
the  temporary  injunction  and  for  the  defendant  to  recover 
its  cost.  From  that  judgment  the  plaintififs  appealed,  and 
the  sole  question  made  before  this  court  is,  whether  the 
court  below  erred  in  refusing  to  rule  as  requested. 

On  the  argument  the  defendant  contended  that  the  amend- 
ment did  not  materially  change  the  original  submission  and 
so  did  not  affect  the  rights  of  the  parties,  but  we  are  satis- 
fied that  the  amendment  was  a  material  one. 

The  main  question  then  is,  whether  the  attorney  upon  the 
facts  found  was  authorized  to  make  the  amendment  to  the 
original  submission  so  as  to  bind  the  plaintiffs. 

If  he  had  such  authority  it  must  have  been  conferred  upon 
him  by  the  plaintiffs  as  a  matter  of  fact,  expressly  or  by  im- 
plication, or  he  had  it  by  virtue  of  his  retainer  and  employ- 
ment as  an  attorney  in  the  case. 

The  court  finds  that  the  plaintiffs  did  not  expressly  con- 
fer such  authority,  but  the  defendant  contends  that  the  at- 
torney had  an  implied  authority  arising  out  of  the  special 
cii-cumstances  of  this  particular  case  and  his  relations  to  it 
and  to  his  clients.  If  this  last  claim  means  that  the  plaint- 
iffs in  fact  conferred  the  authority  by  implication  at  least, 
then  the  court  below  should  have  so  found,  for  this  is  a  con- 
clusion of  fact,  and  not  being  found  this  court  cannot  draw 
such  conclusion.  Had  the  facts  warranted  such  conclusion 
it  is  reasonable  to  suppose  the  court  would  have  so  found. 

If,  however,  the  claim  means  that  the  attorney  had  such 
authority  by  virtue  of  his  employment  in  the  case  and*  not 
otherwise,  such  claim  will  be  considered  in  connection  with 
the  next  question  in  the  case,  which  is — did  the  retainer  and 
employment  of  the  attorney  in  the  case  confer  upon  him 
such  authority? 

That  an  attorney  at  law  retained  and  employed  in  a  cause 
pending  in  a  court  of  common  law  has  authority,  without 
the  consent  or  knowledge  of  his  client,  to  submit  such  cause 
to  arbitration  by  rule  of  court  or  under  the  direction  of  the 
court,  seems  to  be  established  by  numerous  authorities  and 
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is  not  questioned  by  the  plaintififs  in  the  case  at  bar.  And 
if  the  attorney  can  under  such  circumstances  bind  his  client 
by  the  submission,  we  think  it  would  follow  that  he  could 
bind  him  by  an  amendment  made  to  the  submission  in  good 
faith  without  the  knowledge  or  consent  of  his  client.  The 
defendant  contends  that  the  present  case  comes  within  the 
above  rule,  or,  if  not,  he  contends  that  an  attorney  at  law, 
having  the  management  of  a  matter  in  controvei-sy,  whether 
pending  in  court  or  not,  is  by  law  authorized  to  submit  the 
same  to  arbitration  without  the  consent  or  knowledge  of  his 
client  or  of  the  court. 

Let  us  examine  the  firet  of  these  positions.  At  the  time 
the  original  submission  was  executed  the  cause  was  pending 
before  a  judge  of  the  Superior  Coui*t  under  the  statute,  and 
when  the  amendment  was  made  the  matter  was  pending  be- 
fore the  arbitrators,  and  so  it  seems  to  be  claimed  by  the 
defendant  that  there  was  in  either  case  a  cause  pending  in 
court  within  the  above  rule. 

Without  determining  whether  this  claim  is  a  valid  one  or 
not,  it  may  for  the  purposes  of  the  argument  be  granted  and 
still  it  does  not  help  the  defendant.  There  is  no  pretence 
that  either  the  submission  or  the  amendment  were  made 
under  the  authority  or  direction  of  the  tribunal  before  which 
the  matters  to  which  the  submission  or  the  amendment  re- 
late were  pending,  within  the  spirit  and  intent  of  the  rule 
we  are  considering. 

The  submission  was  made  in  pais;  with  its  execution  the 
judge  had  nothing  whatever  to  do ;  and  by  its  terms  he  had 
nothing  further  to  do  with  the  submission  or  the  matters 
involved  therein.  This  is  true  also  of  the  amendment,  even 
though  made  at  the  suggestion  of  the  arbitrators,  as  the 
court  finds.  We  think  therefore  that  the  case  does  not  come 
within  either  the  letter  or  the  spirit  of  the  rule,  because,  even 
if  it  be  conceded  that  at  the  time  the  submission  and  amend- 
ment were  made  there  was  a  cause  pending  in  court,  still 
both  submission  and  amendment  were  made  in  pais  and  not 
under  nor  in  subjection  to  the  authority  of  the  tribunal  in 
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either  case.  As  to  the  other  position  of  the  defendant,  we 
are  satisfied  that  the  weight  of  authority  is  against  it. 

The  cases  establishing  an  attorney's  authority  to  submit 
to  arbitration  a  pending  cause  under  the  authority  and  direc- 
tion of  the  court  are  somewhat  numerous,  and  as  is  well  said 
in  Marhley  v.  Amos^  8  Richardson,  468,  this  of  itself  "  affords 
a  fair  inference  that  he  cannot  submit  in  any  other  way." 

We  have  been  referred  to  no  well  considered  case,  nor  do 
we  know  of  any,  which  supports  this  claim  of  the  defendant. 
On  the  other  hand  some  of  the  authorities  cited  on  the 
plaintiffs'  brief  are  directly  against  such  a  position.  See  the 
cases  of  Jenkins  v.  Gillespie^  10  Smedes  &  Marsh.,  (18  Miss.,) 
81;  Marhley  v.  Amos^  supra;  Scarborough  v.  Reynolds^  12 
Ala.,  252 ;  Morse  on  Arb.  &  Awards,  16. 

In  addition  to  the  cases  cited  there  is  the  case  of  McQirir 
nis  V.  Ourry^  18  West  Va.,  29,  decided  in  1878,  where  the 
court  holds  that  an  attorney  has  no  authority,  before  or  after 
suit  brought,  to  make  an  agreement  in  pais  to  submit  his 
client's  cause  to  arbitration  without  special  authority  of  his 
client.  So  far  as  the  reasoning  and  conclusions  of  the  court 
in  that  case  on  the  point  in  question  here  are  applicable  to 
the  case  at  bar  we  adopt  them,  and  feel  justified  in  quoting 
from  the  opinion  at  some  length.  The  court  says :  "  The 
authority  of  an  attorney  at  common  law  by  a  consent  order 
made  in  the  court  to  submit  a  pending  suit  to  arbitration,  is 
universally  admitted.  And  the  court,  in  cases  where  such 
a  consent  order  has  been  made  at  the  instance  of  counsel, 
have  frequently  spoken  of  the  authority  of  counsel  to  sub- 
mit a  controvei-sy  of  his  client  to  arbitration  in  general  lan- 
guage which  would  be  broad  enough  to  include,  not  only  a 
case  of  a  submission  of  a  controversy  in  a  pending  suit  by 
an  agreement  of  counsel  in  pais^  but  even  in  a  controversy 
about  which  no  suit  was  pending.  But  all  the  cases  in  which 
such  loose  and  general  language  was  used  were  cases  where 
the  authority  of  counsel  was  exercised  not  only  in  a  pending 
suit,  but  by  a  consent  order  agreeing  to  the  submission  made 
in  open  court.    See   Wilson  v.   Yow^g^  9  Penn.  St.,  101; 
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Holker  v.  Parker^  7  Cranch,  449;  Somen  v.  Balabrega,  1 
Dall.,  164 ;  Bingham's  Trustees  v.  Guthrie,  19  Penn.  St.,  418. 
^' Id  England,  though,  so  far  as  I  know,  it  has  never  been 
decided  that  an  attorney  had  a  right  to  submit  his  client's 
controversy  to  arbitration  when  no  suit  was  pending,  or  by 
an  agreement  inpais^  and  not  by  an  order  of  court  when  a 
suit  was  pending,  yet  there  are  English  cases  from  which  it 
may  be  inferred  that  the  courts  may  there  consider  the 
power  of  the  attorney  to  submit  his  client's  cause  to  arbitral 
tion  as  general,  and  not  confined  to  pending  suits  or  to  or- 
ders of  reference  made  in  courts.  See  BanfiLl  v.  Leigh  ^ 
Jeffray,  8  T.  R.,  571 ;  Jamieson  v.  Binns  ^  Dean,  4  Ad.  & 
E.,  946.  But  in  considering  how  much  weight  should  be 
attached  to  these  dicta  of  English  judges,  it  should  be  re- 
membered that  an  attorney  in  England  occupies  towards 
his  client  a  very  different  relation  from  what  he  does  in  this 
country.  There  he  is  frequently  the  general  agent  of  the 
client  and  transacts  a  great  deal  of  his  general  business.  But 
here  an  attorney  is  generally  employed  to  attend  to  his 
client's  interest  in  reference  to  some  single  controversy.  In 
Pennsylvania,  too,  there  are  decisions  which  might  seem  to 
imply  that  the  power  of  an  attorney  to  submit  to  arbitration 
was  not  confined  to  the  making  of  a  consent  order  in  a  pend- 
ing cause  to  refer  it  to  arbitration.  See  Bingham's  Trustees 
V.  Cruthrie,  19  Penn.  St.,  419.  But  in  considering  what 
weight  should  be  attached  to  the  dicta  of  Pennsylvania 
judges,  it  should  also  be  borne  in  mind  that  in  Pennsylva- 
nia the  authority  of  attorneys  is  more  extensive  than  else- 
where. See  Lynch  v.  The  Commonwealth,  16  Serg.  &  R., 
368;  Wilson  v.  Young,  9  Penn.  St.,  101.  While  I  have 
found  no  case  deciding  that  an  attorney  has  a  general  author- 
ity to  submit  his  client's  controversies  to  arbitration,  there 
are  cases  in  which  it  has  been  decided  that  he  does  not  pos- 
sess such  general  authority.  See  Jenkins  v.  Gillespie,  10 
Sm.  &  M.,  31 ;  Scarborough  v.  Reynolds,  12  Ala.,  252.  It  is 
true  that  these  were  cases  in  which  there  was  no  lis  pendens. 
But  it  seems  to  me  that,  as  it  is  held  that  an  attorney  by 
reason  of  his  being  employed  to  institute  a  suit  or  defend  a 
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threatened  suit  has  no  authority  to  submit  by  an  agreement 
in  pais  signed  by  the  attorney  the  case  to  arbitration,  that 
it  must  follow  that  he  has  no  such  authority  though  the  suit 
be  pending.  An  authority  to  act  in  pais  could  only  be 
inferred,  if  it  existed,  from  his  employment  before  the  insti- 
tution of  the  suit  as  an  attorney,  and  such  employment  as 
we  have  seen  confers  no  such  authority. 

"  This  conclusion  is  not  at  all  inconsistent  with  the  nu- 
merous cases  deciding  that  an  attorney  has  authority  in  a 
pending  suit  by  an  order  of  court  to  submit  the  cause  to  ar- 
bitration. When  the  courts  have  assigned  any  reason  for 
their  decisions  they  have  been  based  not  merely,  if  at  all, 
on  the  employment  of  the  counsel  by  the  client,  but  on  the 
fact  that  he  is  an  oflBcer  of  the  court  acting  in  the  presence 
and  under  the  control  of  the  court,  and  as  such  has  a  right 
to  take  any  legal  steps  he  may  deem  proper  in  prosecuting 
or  defending  the  suit.  But  this  reasoning  has  no  application 
to  any  action  of  the  attorney  in  pais^  such  as  agreeing  to 
submit  the  case  to  arbitrators  by  an  agreement  signed  by 
him  without  any  special  authority  from  his  clients." 

If  an  attorney  cannot,  without  special  authority  from  his 
client,  submit  a  controversy  to  arbitration  by  an  act  in  pais^ 
we  think  it  follows  that  he  cannot  by  any  like  act,  without 
such  authority,  materially  change  a  submission  already  made 
or  adopted  by  his  client.  To  hold  otherwise  would  give  the 
attorney  power  to  do  indirectly  what  he  has  no  power  to  do 
directly. 

The  case  of  Jenkins  v.  Qillespie^  supra^  was  a  case  where 
an  attorney  amended  the  original  submission  without  au- 
thority from  his  client  and  the  coui-t  held  he  was  not  bound 
by  the  act  of  the  attorney.  The  court  says :  "  But  admitting 
that  an  attorney  has  in  general  power  to  submit,  has  he 
power  to  change  the  terms  of  the  submission  made  by  the 
parties  ?  That  would  be  to  change  their  contract.  *  *  *  We 
think  it  would  be  going  too  far  to  say  his  assent  to  the 
change  should  bind  his  client." 

In  the  case  at  bar,  although  the  court  finds  that  the  sub- 
mission was  di*awn  and  signed  by  counsel  who  believed  and 
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were  justified  in  the  belief  that  the  Janguage  and  legal  effect 
of  the  submissiou  were  entrusted  to  their  judgment  and  dis- 
cretion, still  the  submission  was  the  contract  of  the  parties, 
its  language  was  theirs  and  theirs  only,  and  in  legal  effect  it 
had  all  the  incidents  of  a  contract  of  submission  made  by 
the  parties  out  of  court.  They  had  made  it  theirs  by  ratify- 
ing and  adopting  what  their  attorneys  had  done,  and  had 
been  heard  under  such  contract  as  completed.  After  such 
hearing  the  plaintiffs  had  a  right  to  rest  in  the  belief  that 
the  law  under  the  circumstances  gave  their  attomeyB  no 
binding  authority  to  make  a  material  change  in  that  com- 
pleted contract. 

Inasmuch  therefore  as  the  court  below  failed  to  find  that 
the  attorney  had  any  authority  from  the  plaintiffs  to  make 
the  amendment,  and  we  are  of  opinion  that  the  law  gave  him 
none,  we  are  constrained  to  hold  that  he  had  no  authority 
to  make  the  amendment  so  as  to  bind  the  plaintiffs. 

We  regret  that  the  facts  and  the  law  bring  us  to  such  a 
conclusion  in  this  case,  for  the  amendment  was  made  and 
suggested  in  the  utmost  good  faith  and  was  well  adapted  to 
promote  the  best  interest  of  all  parties  concerned. 

There  is  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred* 
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New  Haven  Co.,  June  T.,  1S89.    Andrews,  C.  J.,  Cabpbnteb,  Pabdeb, 
LooMis  and  BEARDSLEr,  Js. 

A  husband  cannot  be  tenant  by  the  curtesy  in  lands  in  which  his  wife  had 
only  a  remainder  expectant  on  a  prior  estate  which  did  not  determine 
during  the  coverture. 

[Aiigued  June  13th— decided  October  80th,  1889.] 

Action  to  recover  possession  of  a  dwelling  house  and  lot; 
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brought  to  the  Superior  Court  in  New  Haven  County.  The 
defendant  filed  the  following  answer : — 

The  premises  described  in  said  complaint  are  part  of  the 
estate  of  Elam  Hull,  deceased.  Said  Hull  died  in  1863, 
leaving  a  will,  which  was  duly  probated  in  the  probate  dis- 
trict of  New  Haven,  and  his  estate  was  administered  and 
settled  under  its  provisions.  Said  will,  among  other  matters, 
contained  the  following  devise  "I  devise  to  my  daughter, 
Louisa  Oviatt,  wife  of  Henry  N.  Oviatt,  and  to  her  heirs 
forever,  the  dwelling  house  where  I  now  live,  with  the  lot 
on  which  it  stands  and  belonging  to  it,  subject,  however,  to 
the  use  and  improvement  thereof  by  my  wife,  Nancy  Hull, 
during  her  natural  life."  Said  Louisa  died  May  29th,  1864, 
leaving  two  children,  the  issue  of  her  marriage  with  the  de- 
fendant, namely,  Ida,  wife  of  the  plaintiff  Todd,  born  March 
13th,  1868,  and  Walter,  bom  November  6th,  1859,  both 
plaintiffs  in  this  suit.  Afterwards  said  Nancy  Hull  died, 
and  on  her  death  the  defendant  entered  into  possession  of 
said  premises,  claiming  title  thereto  as  tenant  by  the  curtesy, 
by  virtue  of  his  marriage  with  said  Louisa,  and  is  now  in 
possession  as  tenant  by  the  curtesy,  and  claims  good  right 
to  continue  said  occupancy,  taking  the  rents  and  profits  to 
himself  during  his  lifetime. 

The  plaintiff  filed  the  following  demurrer  to  the  answer : — 

The  plaintiff  demurs  to  the  defendant's  answer,  because 
it  appears  therein  that  said  Louisa  N.  Oviatt,  who  was,  under 
the  will  of  said  Elam  Hull,  entitled  to  the  remainder  in  the 
above  named  premises,  died  before  said  Nancy  Hull,  who 
was  under  said  will  tenant  for  life  of  said  premises,  and  that 
therefore  said  Henry  N.  Oviatt  is  not  entitled  to  an  estate 
by  the  curtesy  in  said  premises. 

The  case  waj  reserved  upon  the  demurrer  for  the  advice 
of  this  court. 

W.  K.  Tatvnsend  and  G.  D.  Watrous^  in  support  of  the 
demurrer. 

1.  It  must  be  conceded  that  by  the  common  law  of  Eng- 
land and  by  the  decisions  of  every  state  in  which  the  ques- 
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tion  has  arisen,  there  can  be  no  curtesy  in  a  reversion  or 
remainder,  expectant  upon  a  prior  estate  for  life,  unless  the 
life  estate  ends  during  the  coverture.  We  find  no  decision 
whatever  to  the  contrary.  2  Bla.  Com.,  127 ;  Tiedman  on 
Real  Prop.,  §  107 ;  Stoddard  v.  G-ibbs,  1  Sumn.,  263 ;  Fergu- 
Hon  V.  Tweedy^  43  N.  York,  643 ;  Shores  v.  Carley^  8  Allen, 
425 ;  Webster  v.  Ellsworth,  147  Mass.,  602;  Orford  v.  Benton, 
36  N.  Hamp.,  395 ;  Watkins  v.  Thornton,  11  Ohio  St.,  367  ; 
Hitner  v.  Ege,  23  Penn.  St.,  305;  Reed  v.  Reed,  3  Head, 
491 ;  Stewart  v.  Barclay,  2  Bush,  650 ;  Mackey  v.  Proctor, 
12  B.  Monr.,  433 ;  Redus  v.  Hayden,  43  Miss.,  614 ;  Baker 
V.  Floumey,  58  Ala.,  650 ;  4  Am.  &  Eng.  Encyc.  of  Law,  961. 

2.  The  common  law  has  not  been  abrogated  by  statute  in 
this  state.  There  have  been  no  statute  provisions  on  the  sub- 
ject until  the  act  of  1877  which  abolished  estate  by  curtesy. 

3.  Nor  has  it  been  abrogated  by  judicial  decision.  The 
defendant  bases  his  claim  entirely  on  the  early  cases  of  Bush 
V.  Bradley,  4  Day,  298,  and  Kline  v.  Beebe,  G  Conn.,  494. 
Neither  of  these  cases  resembles  ours  in  its  facts,  nor  was 
there  any  question  raised  as  to  the  right  to  curtesy  in  a  re- 
version or  remainder.  In  the  latter  case  no  such  question 
could  arise  on  the  facts,  and  the  only  reference  to  curtesy  is 
on  page  499,  where  the  court  say  that  "  a  husband  may  be 
tenant  by  the  curtesy  of  lands,  although  his  wife  was  not 
actually  seised  during  the  coverture ; "  while  in  the  former 
case  the  only  point  decided,  material  to  this  case,  was  that 
a  man  might  be  tenant  by  the  curtesy  of  lands  of  which  his 
wife  never  had  actual  possession,  but  only  a  right  to  imme- 
diate possession ;  never  actual  seisin,  but  only  a  constructive 
seisin,  or,  as  some  authorities  say,  a  potential  seisin.  Neither 
of  these  positions  conflicts  with  our  claim.  The  text  books, 
commenting  on  these  cases,  so  construe  them.  1  Shars- 
wood's  Blackstone,  note,  p.  488 ;  1  Washb.  R.  Prop.,  5th  ed., 
182. 

4.  So  far  as  the  points  in  the  Connecticut  cases  are  con- 
cerned, our  law  is  in  perfect  accord  with  that  of  Ohio,  Ten- 
nessee and  Pennsylvania.  In  each  of  these  a  constructive 
or  potential  seisin  of  the  wife  is  sufficient  to  give  curtesy ; 
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in  each  has  the  maxim  seisina  facit  stipitem  been  abolished ; 
and  yet  each  has  held  that  there  can  be  no  curtesy  in  a  re- 
version or  remainder,  expectant  upon  a  prior  undetermined 
freehold.  Borland^ %  Lessee  v.  Marshall^  2  Ohio  St.,  308; 
Watkins  v.  Thornton^  11  id.,  367;  Ouyon  v.  Anderson^  8 
Humph.,  298;  Prater  v. -Hiwver,  1  Coldw.,  644 ;  Meedy.Reedj 
8  Head,  491 ;  Stoolfoos  v.  Jenkins,  8  Serg.  &  R.,  167 ;  Chew 
V.  Comrs.  of  Southwark,  6  Rawle,  160 ;  Bitchanan  v.  Duncan, 
40  Penn.  St.,  82.  The  old  rule  of  descent,  seisina  facit 
stipitem,  is  now  in  force  nowhere,  not  even  in  England.  8 
Washb.  R.  Prop.,  6th  ed.,  14 ;  Paterson  v.  Mills,  19  L.  Jour., 
Cha.,  310. 

6.  Reasoning  from  the  analogous  institution  of  dower,  the 
defendant's  position  cannot  be  sustained.  Lord  Coke  speaks 
of  dower  as  "highly  favored  in  law,"  and  it  is  held  by  a 
long  line  of  decisions  in  England  and  this  country  that  there 
can  be  no  dower  in  an  estate  in  remainder  or  reversion.  1 
Washb.  R.  Prop.,  164;  4  Kent  Com.,  39;  Moody  v.  King,  2 
Bing.,  447 ;  Adams  v.  Beekman,  1  Paige,  631 ;  Burando  v. 
Burando,  23  N.  York,  331 ;  Brooks  v.  Hverett,  13  Allen,  467 ; 
Medley  v.  Medley,  27  Gratt.,  668 ;  6  Am.  &  Eng.  Encyc.  of 
Law,  893. 

6.  There  is  nothing  in  the  institution  of  estates  by  curtesy 
that  entitles  them  to  favor.  Dower  has  a  moral  foundation; 
not  so  curtesy.  Banks  v.  Sutton,  2  P.  Wms.,  700,  708 ;  2 
Bla.  Com.,  127 ;  Hosmer,  C.  J.,  in  ffeath  v.  White,  6  Conn;, 
228.  The  whole  policy  of  our  law  is  against  extending  the 
husband's  rights  in  the  property  of  the  wife. 

C.  R.  Ingersoll  and  L.  E.  Munson,  contra. 

1.  Mrs.  Oviatt  was  seised  of  the  land  in  question  during 
her  life.  She  took  the  fee  of  the  property  subject  to  the 
life  estate  of  her  mother.  The  estate  was  a  vested  remain- 
der, alienable,  devisable,  descendible,  with  all  the  incidents 
of  any  other  kind  of  present  interest  in  real  property.  1 
Swift's  Dig.,  96.  And  she  was  "  seised  "  of  this  estate ;  con- 
structively by  the  common  law  of  England,  actually  by  the 
common  law  of  Connecticut.  Lord  Coke  might  deny  to 
Vol.  Lvni. — 12 
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her  actual  seisin,  because,  during  the  life  tenancy,  she  could 
not  make  actual  entry  upon  the  land  and  there  receive  the 
twig  and  turf — the  feudal  method  of  publishing  title,  for 
which,  in  Connecticut,  has  been  substituted  a  deliveiy  and 
record  of  the  deed  or  probate  of  the  will.  1  Swift's  System, 
318.  But  even  in  Coke's  time,  and  in  England,  she  would 
have  been  properly  described  as  "seised  of  the  reversion," 
because  entitled  to  it;  the  livery  made  to  the  tenant  of  the 
freehold  constructively  enuring  to  the  benefit  of  the  rever- 
sion or  remainder.  "A  man  may  say  of  a  reversion  depen- 
dent upon  an  estate  for  life  that  he  was  seised  as  of  fee."  1 
Plowd.,  191.  See  also  1  Washb.  R.  Prop.,  5th  ed.,  side  p.  37 ; 
3  id.,  side  p.  483;  1  Swift's  Dig.,  96;  Cook  v.  Hammond^  4 
Mason,  467.  But  in  Connecticut,  ownei^ship,  vested  title, 
present  right  of  property,  has  always  meant  "  seisin,"  tliis 
ownership  being  publicly  shown  by  the  record  title.  This 
was  declared  to  be  the  common  law  of  Connecticut  in  a  not- 
able case.  Sillhouse  v.  Cheater^  3  Day,  166.  And  see  1 
Swift's  System,  313;  Bryan  v.  Bradley ^  16  Conn.,  474.  In 
some  of  the  states  the  distinction  has  been  maintained  long 
after  any  reason  for  it  has  ceased  to  exist.  But  in  the  deci- 
sions of  those  states  Mrs.  Oviatt  would  be  regarded  as  seised 
in  law,  though  not  in  deed.  Even  in  Stbddard  v.  Gibbs^  1 
Sumn.,  263,  decided  in  1832,  the  leading  case  to  which  all 
the  decisions  in  this  country  in  support  of  the  plaintiffs' 
present  contention  go  back,  it  is  distinctly  conceded  that  she 
would  by  the  ancient  common  law  of  England  be  thus  seised 
of  her  remainder.  And  see  particularly  Vanderheyden  v. 
Crandall^  2  Denio,  9.  When  the  feudal  system  was  in  full 
vigor  in  England  seisin,  it  is  true,  meant  possession.  But  pos- 
session at  that  time  meant  ownership  or  title.  No  freehold 
estate  was  then  possible  without  the  ceremony  of  feudal  in- 
vestiture, the  main  purpose  of  which  was  to  publicly  evidence 
the  ownership  or  title.  2  Bla.  Com.,  209.  But  when  the 
feudal  system  broke  up,  and  the  alienation  of  land  gradually 
became  freer,  new  estates  in  land  became  possible  and  new 
methods  of  publicly  evidencing  the  ownership  of  these  new 
estates  became  necessary.     Out  of  this  arose  the  idea  of  cofir 
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structive  seisin^  which  was  simply  an  effort  to  harmonize  the 
old  and  new  conditions  of  society  and  its  laws  as  far  as  possible. 
Both  phrases,  *'  corporal  seisin  "  and  "  constructive  seisin," 
had  the  same  practical  meaning,  and  that  meaning  was  own- 
ership. In  the  one  case  the  ownership  was  evidenced  by  entry 
and  possession.  In  the  other  by  acts  more  in  consonance  with 
the  new  state  of  society.  But  this  ownership  was  complete 
without  right  of  entry  upon  the  land.  Jenkins  v.  Fahet/y  73  N. 
York,  363.  An  entry  upon  land  is  no  more  necessary  in 
these  days  (even  where  the  English  common  law  has  been 
adopted)  to  a  "seisin  "  of  the  land,  than  are  the  other  feudal 
ceremonies  with  which  actual  entry  was  associated.  And 
clearly  if  entry  is  not  so  necessary  there  can  be  no  reason 
why  a  right  of  entry  should  be.  When  it  is  remembered 
that  it  is  not  many  years  since  livery  of  seisin  was  formally 
abolished  in  England,  it  is  perhaps  not  strange  that  courts 
in  some  of  our  states  that  had  adopted  the  English  common 
law  should  have  been  slow  to  recognize  the  incongruity  of 
feudal  forms  with  nineteenth  century  property  rights.  But 
in  this  case  of  seisin  such  recognition  has  been  very  surely 
going  on  until  "seisin  now  means  ownership."  Anderson's 
Law  Diet.,  Seisin.  Even  in  Lord  Mansfield's  time  he  said, 
in  Taylor  v.  Horde^  1  Burr.,  108,  that  the  great  changes  in 
tenures  "  have  left  us  little  but  names  of  feoffment,  seisin, 
tenure  and  freeholder,  without  any  precise  knowledge  of 
the  thing  originally  signified  by  these  sounds."  But  the 
plaintiffs  ask — Has  the  common  law  been  abrogated  in  Con- 
necticut by  judicial  decision?  The  answer  is,  that  the  Eng- 
lish common  law  as  a  whole  has  never  been  in  force  in 
Connecticut  propria  vigore.  Wilfred  v.  Grants  Kirby,  117. 
Such  parts  of  it  as  our  judiciary  has  thought  suited  to  our 
circumstances  have  been  recognized  by  judicial  decision  and 
have  thus  become  part  of  the  common  law  of  Connecticut. 
But  no  part  of  it  which  requked  corporal  seisin  as  an  evi- 
dence of  ownership  has  ever  been  adopted  here.  On  the 
contrary,  ownership  with  us  has  always  been  seisin.  There 
never  was  a  time  in  Connecticut  when  a  person  having  a 
good  title  to  land  or  to  any  estate  in  land,  was  not  well 
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"seised"  of  that  land  or  that  estate.  2  Swift's  System,  68. 
His  covenant  of  seisin  could  only  be  broken  by  a  failure  in 
that  respect. 

2.  Mrs.  Oviatt  being  seised  of  the  property,  either  actu- 
ally or  constructively,  during  her  life,  and  having  issue  by 
her  husband,  he  became  a  tenant  by  the  curtesy  initiate  on 
such  seisin  and  a  tenant  by  the  curtesy  consummate  on 
her  death.  It  may  be  conceded  that  in  Coke's  time  a  ten- 
ancy by  the  curtesy  required  the  actual  seisin  of  the  wife, 
as  distinguished  from  constructive  seisin,  for  its  initiation. 
But  there  was  a  good  reason  for  it.  Without  actual  seisin 
in  the  mother  the  child  could  not  inherit  from  her.  Seisina 
faeit  Btipitem  was  the  maxim  of  the  common  law.  And  the 
husband's  tenancy  was  because  of  the  child's  interest  in  the 
land.  2  Bla.  Com.,  127 ;  1  Greenl.  Cruise,  tit.  5,  ch.  1,  §  23 ; 
2  id.,  tit.  29,  ch.  4.  But  this  rule  of  the  ancient  common 
law  was  abolished  in  England  by  statute  in  1834,  and  it  is 
probably  not  recognized  now  in  any  of  our  states.  4  Kent's 
Com.,  5th  ed.,  29.  But  in  Connecticut  it  was  never  a  part 
of  our  common  law.  Ownership — present  right  of  property 
— has  always  been  sufficient  to  make  a  stock  of  inheritance. 
And  since  Hillhouse  v.  Chester^  3  Day,  166,  the  rule  has  had 
no  force  here.  And  therefore,  in  Bu%K  v.  Bradley^  4  Da}', 
298,  it  was  held,  as  the  logical  necessity  of  HillhouBe  v.  Che9» 
ter^  that  seisin  of  the  wife  in  the  sense  of  the  ancient  com- 
mon law  was  not  necessary  to  constitute  a  tenancy  by  the 
curtesy  in  Connecticut,  and  that  ownership,  or  present  right 
of  property,  that  is,  seisin  in  the  sense  of  Connecticut  com- 
mon law,  was  sufficient.  And  in  Kline  v.  Beebe^  6  Conn., 
494,  this  decision  was  followed,  and  applied  to  facts  very 
analogous  to,  if  not  identical  with,  those  of  the  present  case. 
The  wife's  estate  was  a  vested  remainder,  dependent  upon 
a  life  estate.  Whether  the  wife  survived  her  mother,  the 
life  tenant,  or  not,  does  not  very  clearly  appear.  The  court 
evidently  regarded  that  fact  as  immaterial.  It  was  enough 
that  the  wife  was  seised  according  to  Connecticut  law,  that 
is,  owned  the  interest  vested  in  her,  at  the  time  the  tenancy 
by  the  curtesy  was  initiated  by  the  existence  of  issue.     "  On 
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the  birth  of  issue  his  title  oommences,  and  the  law  will  not 
defeat  it  by  a  subsequent  event."     1  Swift's  Dig.,  84. 

3.  The  plaintiffs  are  not  helped  by  the  analogy  of  dower. 
On  the  contrary,  our  court  has  applied  the  Connecticut  rule 
of  seisin  to  the  case  of  dower,  and  held  the  wife  entitled  to 
dower  as  the  husband  is  entitled  to  curtesy  in  an  equity  of 
redemption,  although,  according  to  English  law,  there  can 
be  no  "seisin"  of  such  an  estate  in  the  mortgagor,  the  right 
of  possession  being  clearly  in  the  mortgagee.  But  by  Con- 
necticut  law  the  mortgagor  has  "virtual  seisin,"  because  he 
has  virtual  ownerahip.  Fish  v.  Fisht  1  Conn.,  559.  The 
cases  of  common  law  dower  cited  simply  follow  the  English 
common  law,  making  the  wife  dowable  of  lands  of  which  the 
husband  had  actual  seisin  during  the  coverture.  But  we 
have  never  had  common  law  dower  in  Connecticut.  Nor 
has  actual  seisin  ever  been  required  in  Connecticut  dower. 
Legal  title  alone  is  sufficient.    1  Swift's  Dig.,  85. 

LooMis,  J.  The  complaint  in  this  action  demands  the 
possession  of  a  certain  house  and  lot  in  the  city  of  New  Ha- 
ven. The  answer  of  the  defendant,  which  was  demurred  to 
by  the  plaintiffs,  sets  forth  the  facts  that  control  the  case. 

Elam  Hull  of  New  Haven  died  in  1863,  leaving  a  valid 
will,  which  gave  to  his  widow,  Nancy  Hull,  the  real  estate 
described  in  the  complaint,  during  her  natural  life,  with  re- 
mainder to  his  daughter,  Louisa  Oviatt,  then  wife  of  the 
defendant  Henry  N.  Oviatt,  and  to  her  heirs  forever.  Mrs. 
Oviatt,  the  devisee  of  the  remainder,  died  in  1864  before 
her  mother,  having  had  two  children  of  her  marriage  with 
the  defendant,  who  are  the  plaintiffs  in  this  action  and  her 
heirs  at  law.  Mrs.  Hull,  the  devisee  of  the  life  estate  in  the 
demanded  premises,  died  in  1869. 

The  gist  of  the  answer  is,  that  the  defendant,  as  surviving 
husband  of  Mrs.  Oviatt,  is  entitled  to  the  possession  of  the 
premises  in  question  as  tenant  by  the  curtesy;  and  the  point 
of  the  demurrer  is  that,  as  Mrs.  Oviatt  died  before  the  expi- 
ration of  the  life-tenancy  of  her  mother,  she  never  had  even 
a  right  to  the  possession,  and  consequently  there  was  no  legal 
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seisin  in  the  wife  to  furnish  one  of  the  indispensable  requi- 
sites of  title  by  the  curtesy  in  the  surviving  husband. 

The  sole  question  for  discussion  as  presented  by  the  plead- 
ings is — May  a  husband  be  tenant  by  the  curtesy  in  lands  of 
which  his  wife  had  only  a  remainder,  expectant  on  a  prior 
estate  which  did  not  determine  during  coverture  ? 

The  four  requisites  to  make  a  tenant  by  the  curtesy,  as 
stated  in  Blackstone's  Commentaries,  and  in  all  the  treatises 
on  the  common  law  that  include  this  subject,  are  marriage, 
seisin  of  the  wife,  birth  of  issue  capable  of  inheriting,  and 
the  death  of  the  wife.  No  one  of  these  requisites  up  to  the 
present  time  has  ever  been  dispensed  with  by  the  courts  of 
England  or  the  United  States,  unless  pursuant  to  some  statu- 
tory enactment. 

Some  disparity  however  exists  in  the  definition  or  applica- 
tion given  by  different  courts  to  the  word  "seisin."  Black- 
stone  (vol.  2,  p.  127),  after  stating  the  requisites  as  above, 
adds : — "  The  seisin  of  the  wife  must  be  an  actual  seisin  or 
possession  of  the  lands ;  not  a  bare  right  to  possess,  which 
is  a  seisin  in  law,  but  an  actual  possession,  which  is  a  seisin 
in  deed."  This  is  still  the  general  rule  ;  but  certain  excep- 
tions have  been  recognized  and  adopted  by  several  courts. 
The  possession  of  a  lessee  under  a  lease  for  years  reserving 
rent,  is  regarded  as  an  actual  seisin  in  the  wife  as  reversion- 
er, so  as  to  entitle  the  husband  to  an  estate  as  tenant  by  the 
curtesy,  although  he  never  received  or  demanded  rent  dur- 
ing the  life  of  the  wife.  Mlsworth  v.  Cook^  8  Paige,  646 ; 
De  Chrey  v.  Biehardson,  3  Atk.,  469 ;  Watts  v.  BuU,  1  P. 
Wms.,  108. 

Wild  uncultivated  lands  may  be  constructively  in  the 
wife's  possession  unless  in  the  adverse  possession  of  an- 
other. Pierce  v.  Wanett^  10  Ired.  Law,  446 ;  Davis  v.  Mason, 
1  Pet.,  507 1  Clay  v.  White,  1  Munf .,  162.  Recovery  in  eject- 
ment has  been  held  equivalent  to  actual  entry.  And  where 
the  wife  takes  under  a  deed  actual  entry  is  not  necessary. 
Jackson  v.  Johnson,  5  Co  wen,  74,  97 ;  Adair  v.  Lott,  8  Hill, 
182,  186. 

And  in  the  states  of  Connecticut,  Pennsylvania,  Ohio, 
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Mississippi  and  Tennessee,  a  right  of  entry  on  the  part  of 
the  wife  would  be  a  sufficient  seisin,  although  the  premises 
were  in  the  adverse  possession  of  another.  Stoolfoos  v.  JevJc- 
tfw,  8  Serg.  &  Rawle,  175 ;  Borland  v.  Marshall^  2  Ohio  St., 
808 ;  Redu%  v.  Hayden^  43  Miss.,  624 ;  Bush  v.  Bradley^  4 
Day,  209 ;  1  Washb.  Real  Prop.,  3d  ed.,  top  page  160. 

But  this  LS  substantially  the  extent  of  the  modifications  of 
the  common  law  idea  of  seisin  of  the  wife  as  applicable  to 
the  husband's  right  to  an  estate  by  the  curtesy.  And  there 
is  on  the  other  hand  a  remarkable  consensus  of  judicial  opin- 
ion in  the  courts  of  England  and  the  United  States,  and 
among  all  the  text-writers  upon  the  subject,  to  the  effect 
that  if  there  be  an  outstanding  estate  for  life  the  husband 
cannot  be  the  tenant  by  the  curtesy  of  the  wife's  estate  in 
reversion  or  remainder  unless  the  particular  estate  be  ended 
during  coverture.  1  Bishop  on  the  Law  of  Married  Women, 
§  489 ;  1  Washb.  Real  Prop.,  4th  ed.,  top  p.  176,  §  33  ;  Tyler 
on  Infancy  &  Coverture,  2d  ed.,  §  284  ;  4  Kent's  Com.,  59  ; 
Moody  V.  King^  2  Bing.,  447  ;  Ferguson  v.  Tweedy^  43  N.  York, 
643 ;  Shores  v.  Carley,  8  Allen,  426  ;  Brooks  v.  Everett,  13 
id.,  457 ;  Fisk  v.  Eastman^  6  N.  Hamp.,  240  ;  Orford  v.  Ben- 
ton,  36  id.,  396  ;  Hitner  v.  Ege,  23  Penn.  St.,  306  ;  Watkins 
V.  Thornton,  11  Ohio  St.,  367 ;  Stoddard  v.  Gihhs,  1  Sumn., 
263  ;  Medley  v.  Medley,  27  Gratt.,  668  ;  Adams  v.  Logan,  6 
Monr.,  175  ;  Planters^  Batik  v.  Davis,  31  Ala.,  626  ;  Malone 
V.  McLaurin,  40  Miss.,  161 ;  Reed  v.  Reed,  3  Head,  461 ;  4 
Am.  &  Eng.  Encyc.  of  Law,  961,  and  cases  there  cited. 

The  proposition  established  by  such  a  weight  of  authority, 
being  identical  with  the  question  in  this  case,  ought  to  con- 
trol, unless  it  is  found  to  contravene  some  peculiar  policy, 
s}rstera  or  precedent,  already  established  in  this  state,  or  un- 
less it  is  productive  of  injustice  or  great  inconvenience. 

And  here  the  counsel  for  the  defendant  earnestly  contend 
that  the  proposition  is  in  direct  contravention  of  our  pecu- 
liar system  and  opposed  to  some  early  decisions  of  this  court. 
They  rightfully  claim  that  credit  is  due  the  courts  of  this 
state  for  repudiating  at  an  early  day  one  of  the  fruits  of  the 
feudal  system,  which  has  come  down  to  us  preserved  in  the 
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common  law  maxim,  ^^  Non  Jus  sed  seisina  facit  stipitem;^^ 
it  is  not  the  right  but  seisin  that  makes  the  stock  or  root. 
But  we  cannot  yield  a  like  hearty  assent  to  the  claim  that, 
because  we  have  repudiated  mere  seisin  as  the  stock  of  in- 
heritance in  distributing  the  estate  of  a  deceased  person 
among  his  heirs,  a  logical  necessity  must  compel  this  court 
to  cast  upon  a  surviving  husband  a  tenancy  by  the  curtesy 
in  lands  which  his  wife  could  by  no  possibility  have  enjoyed 
during  the  existence  of  the  marriage  relation. 

The  position  of  the  husband  in  relation  to  property  be- 
longing to  his  wife  and  to  her  children  is  very  different  from 
that,  between  an  intestate  and  his  natural  heii-s  in  reference 
to  the  estate  to  be  distributed.  It  does  violence  to  the  dic- 
tates of  natural  affection  and  our  sense  of  justice  to  see  a 
purely  artificial  and  arbitrary  rule  erected  between  an  intes- 
tate and  the  natural  objects  of  his  bounty.  The  very  maxim 
that  embodies  the  rule  contains  an  implied  confession  that 
it  is  wrong,  for  the  language  is,  "  not  rightj  but  seisin.'* 
But  on  the  other  hand,  to  adopt  the  language  of  Hosmer, 
C.  J.,  in  Heath  v.  White^  5  Conn.,  236,  "  the  system  of  ten- 
ure by  the  curtesy  is  at  least  pretty  artificial,  and  is  what  it 
is  because  ita  lex  scripta  est.'^ 

Its  origin  is  not  very  well  known,  nor  is  there  any  princi- 
ple to  which  by  common  consent  it  is  referable.  But  the 
counsel  for  the  defendant  contend  that  the  reason  for  re- 
quiring actual  seisin  in  the  wife  is  to  be  found  in  the  fact 
that  the  common  law  confined  inheritance  to  the  stock  of 
actual  seisin.  If  it  cleai'ly  appeared  that  this  was  the  sole 
reason  the  defendant  would  be  entitled  to  the  benefit  of  the 
rule  "that  when  the  reason  of  any  particular  law  ceases, so 
does  the  law  itself." 

The  citation  from  2  Blackstone's  Commentaries,  128,  and 
from  1  Greenleaf s  Cruise,  tit.  Curtesy^  sec.  23,  to  the  effect 
that  the  rule  as  to  seisin  in  curtesy  probably  arose  from  the 
rule  as  to  inheritance,  at  first  impressed  us  as  furnishing 
strong  support  for  this  position.  But  on  turning  to  Wil- 
liams's able  treatise  on  Real  Property,  4th  edition,  appendix 
E,  star  pages  491  to  502,  we  found  an  exhaustive  discussion 
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of  this  question  in  which  he  clearly  shows  by  many  citations 
from  Coke,  Littleton  and  Blackstone,  as  well  as  by  other 
reasons,  that  this  supposition  is  not  true ;  and  his  conclusion 
is  **  that  the  reason  why  an  actual  seisin  was  required  to  en- 
title the  husband  to  curtesy  was  that  his  wife  may  not  suffer 
by  his  neglect  to  take  possession  of  her  lands,  and  in  order 
to  induce  him  to  do  so  the  law  allowed  him  curtesy  of  all 
lands  of  which  an  actual  seisin  had  been  obUiined,  but  re- 
fused him  his  curtesy  out  of  such  lands  as  he  had  taken  no 
pains  to  obtain  possession  of." 

In  2  Blackstone's  Commentaries,  star  page  131,  under  the 
head  of  dower,  it  is  said :  "  A  seisin  in  law  of  the  husband 
will  be  as  effectual  as  a  seisin  in  deed,  in  order  to  render 
the  wife  dowable ;  for  it  is  not  in  the  wife's  power  to  bring 
the  husband's  title  to  an  actual  seisin,  as  it  is  in  the  hus- 
band's power  to  do  with  regard  to  the  wife's  lands ;  which 
is  one  reason  why  he  shall  not  be  tenant  by  the  curtesy  but 
of  such  lands  whereof  the  wife,  or  he  himself  in  her  right, 
was  actually  seised  in  deed."  Lord  Coke  also  has  a  state- 
ment to  the  same  effect. 

Bishop,  in  his  treatise  on  the  "  Law  of  Married  Women," 
argues  that  curtesy  does  not  depend  solely  on  the  right  of 
issue  to  inherit,  but  upon  the  nature  of  the  wife's  estate  as 
well — that  it  was  one  that  might  have  been  made  to  yield 
sustenance  to  the  married  parties  during  coverture.  After 
an  able  review  of  all  the  leading  authorities,  he  says  (§  499) : 
"  The  result  of  this  reasoning  seems  to  be  that,  while .  the 
possibility  of  the  issue  inheriting  is  essential  to  curtesy,  ac- 
tual possession  of  the  hereditaments  by  the  wife  is  also  es- 
sential ;  curtesy  not  arising  except  where  the  two  concur. 
Li  this  respect  the  analogy  of  curtesy  to  dower  is  complete. 
If  we  suppose  that  dower  was  given  to  assist  the  widow  in 
her  own  maintenance  and  curtesy  to  assist  the  husband  in 
maintaining  the  children,  the  analogy  ought  to  be  complete ; 
and  the  law  is  not  unreasonable  in  declining  to  give,  after 
death,  the  use  of  what  was  not  in  use  during  life." 

These  considerations  would  seem  to  be  ample  to  show 
that  the  abolition   of  the  common  law  maxim  requiring 
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seisin  for  the  stock  of  inheritance  does  not  logically  deter- 
mine the  right  of  the  husband  to  curtesy  in  a  remainder 
which  could  not  by  possibility  have  vested  in  possession 
during  coverture.  And  finally,  the  fact  that  nearly  or  quite 
all  the  states  in  this  country,  and  England  also,  have  abol- 
ished the  maxim  referred  to,  and  now  distribute  the  estates 
of  intestates  among  the  heirs  without  any  reference  or  re- 
gard to  the  actual  seisin  of  the  ancestors,  and  yet  at  the 
same  time  hold  firmly  to  the  doctrine  that  either  actual  or 
legal  seisin  is  an  indispensable  requisite  to  title  by  the  cur- 
tesy, affords  the  strongest  presumption  against  the  correct- 
ness of  the  defendant's  position. 

But  all  this  discussion  will  be  in  vain  if  the  precise  ques- 
tion under  consideration  has  already  been  decided  by  this 
court  in  the  way  counsel  for  the  defendant  contend.  Only 
two  cases  are  relied  upon  in  support  of  this  contention — 
Bush  V.  Bradley^  4  Day,  298,  and  Kline  v.  Beebe,  6  Conn., 
494. 

In  the  first  of  these  cases  the  facts,  so  far  as  they  relate 
to  curtesy,  were  as  follows :  Robert  Woodhouse  died  actu- 
ally seised  of  the  premises  in  1775.  On  his  death  they 
descended  to  Mary,  his  only  child,  who  married  James  Gold- 
ear  in  1794.  She  died  in  1807,  her  husband  surviving  her, 
having  had  children  who  could  have  inherited  the  premises. 
Neither  Goldear  nor  his  wife  ever  had  actual  possession  of 
them  during  coverture,  but  the  defendant  had  been  in  pos- 
session adversely  for  more  than  twenty  years.  The  ques- 
tion was  whether  Goldear  was  tenant  by  the  curtesy.  There 
is  no  doubt  that  the  court,  by  a  majority  of  its  members, 
held  that  actual  seisin  was  not  necessary  to  make  the  hus- 
band tenant  by  the  curtesy.  But  whether  or  not  the  court 
intended  to  hold  constructive  seisin  or  a  seisin  in  law  to  be 
necessaiy  is  left  in  some  doubt.  There  existed  a  right  dur- 
ing coverture  to  recover  the  possession,  so  that  the  case  was 
in  fact  one  of  constructive  seisin.  If  we  except  a  single 
passage  at  the  close  of  the  opinion  of  the  majority  of  the  court, 
given  by  Reeve,  J.,  the  reasoning  is  strictly  confined  to  the 
precise  case  before  the  court,  wliere  there  was  a  constructive 
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possession.  It  is  as  follows :  "  We  have  always  considered 
ownership  of  real  property  sufficient  to  maintain  an  action 
of  trespass  against  every  intruder;  but  by  the  English  law 
aettuU  possession  by  entry  is  necessary.  We  have  always  ' 
considered  ownership  as  giving  a  right  to  possession  of  real 
property,  as  much  so  as  ownership  of  personal  property. 
Ownership  in  the  one  case  draws  after  it  possession  as  much 
as  in  the  other  case ;  and  whenever  a  right  of  possession  is 
lost,  all  title  and  ownership  are  lost.  *  *  ♦  The  English 
law  distinguishes  betwixt  a  right  of  possession  and  a  riffht  of 
property;  but  our  law  does  not.  Wherever  there  is  a  right 
to  real  property,  there  is  of  course  a  right  of  possession." 
The  concluding  interrogatory — ^why  seisin  should  be  thought 
necessary  to  curtesy,  since  it  had  been  dispensed  with  in 
cases  of  descent,  may  have  been  intended,  notwithstanding 
its  unlimited  terms,  merely  to  furnish  an  argument  for  dis- 
pensing with  actual  seisin  only ;  otherwise  it  would  seem 
impossible  to  explain  why  so  much  stress  had  been  placed  in 
all  the  previous  reasoning  on  the  right  to  take  possession  as 
the  controlling  fact. 

But  in  the  argument  for  the  defendant  our  attention  was 
repeatedly  called  to  the  word  "ownership"  as  constituting 
seisin.  The  meaning  however  is  explained,  we  think,  in 
the  same  opinion,  as  involving  not  abstract  title  alone,  but 
also  the  right  of  possession ;  and  it  is  explained  again  in 
Chalker  v.  Chalker,  1  Conn.,  87,  88.  Trumbull,  J.,  after 
citing  a  passage  from  the  opinion  in  Btcsh  v.  Bradley^  said 
the  word  "ownership"  was  there  used  in  its  strict  legal 
sense,  and  added: — "It  is  a  mistake  to  suppose  that  our 
courts  have  arbitrarily  disregarded  the  rules  of  the  common 
law,  for  I  hold  that  in  this  state  we  have  adhered  to  them  as 
strictly  in  all  these  points  as  has  been  done  in  England,  and 
that  every  deviation  is  either  directly  enacted  in  express 
words,  or  clearly  deducible  from  the  legal  construction  of 
our  own  statutes ; "  and  it  was  held  in  that  case  that  an  actual 
entry  was  necessary  to  revest  a  freehold  estate  forfeited  for 
breach  of  a  condition  in  a  deed.  In  Shelton  v.  Alcox^  11 
Conn.,  249,  WiLLLA^iS,  C.  J.,  in  giving  the  opinion  of  the 
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court  said : — "  When  we  say  a  man  has  the  title  to  a  farm, 
we  mean  he  is  th^  owner  of  it,  and  vice  versd.  And  this 
corresponds  with  the  legal  meaning.  He  who  has  the  pos- 
session, the  right  of  possession,  and  the  right  of  property, 
has  a  perfect  title." 

In  KliTie  V.  Beebe^  supra^  the  land  in  question  had  been 
devised  to  Deborah  BoUes  for  life  or  during  widowhood, 
with  remainder  to  her  daughter  Patty,  who  married  the 
plaintiff  in  1795.  Four  years  before  her  marriage,  when 
she  was  only  eighteen  years  of  age,  she  deeded  the  property 
to  the  defendant's  grantor.  She  arrived  at  full  age  more 
than  a  year  before  her  marriage,  and  died  in  1815,  having 
had  children  by  the  plaintiff.  Her  mother  Deborah  also 
died  during  the  same  year,  but  whether  it  was  before  or 
after  the  death  of  Patty  the  record  nowhere  discloses.  The 
question  of  curtesy  was  not  brought  up  for  review  at  all  by 
the  motion  for  a  new  trial,  if  we  may  judge  by  the  brief 
and  argument  in  support  of  the  motion,  for  there  is  no  hint 
or  allusion  to  the  question  at  all.  Moreover  the  record  ex- 
pressly says — "  The  plaintiff  had  children  by  Patty,  and  was 
without  question  tenant  by  the  curtesy  of  lands  whereof  she 
was  seised  during  the  coverture."  There  was  no  discussion 
or  reasoning  by  the  court  except  upon  the  three  points  made 
as  to  the  validity  of  the  deed  given  by  Patty  when  she 
was  under  age,  in  respect  to  which  the  court  determined, 
1st,  that  the  deed  was  not  void  by  statute  as  she  was  not 
under  the  government  of  a  parent  or  guardian;  2d,  that 
at  common  law  the  deed  was  not  void  but  voidable  only; 
and  3,  that  after  the  arrival  of  the  grantor  at  full  age  it 
was  ratified  and  affirmed.  The  only  allusion  to  curtesy 
consisted  of  a  preliminary  remark  by  Hosmer,  C.  J.,  before 
he  came  to  the  questions  for  review,  as  follows :  "  The  title 
of  the  plaintiff  as  tenant  by  the  curtesy  is  not  defective  for 
want  of  actual  seisin  in  his  wife.  A  husband  in  this  state 
may  be  tenant  by  the  curtesy  of  lands,  although  his  wife 
was  not  actually  seised  during  the  coverture.  Biish  v.  Brad- 
ley^ 4  Day,  298."  This  at  most  merely  affirms  the  former 
case,  or,  if  it  does  any  more,  it  clears  up  that  decision  by 
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showing  by  implication  that  a  seisin  in  law  is  the  seisin  re- 
quired, the  term  "  actual  seisin  "  being  almost  invariably- 
used  in  contradistinction  to  seisin  in  law.  It  is  probable 
that  the  court  made  this  statement  because  counsel  for  the 
defendant  had  said — "  The  plaintiff  is  not  entitled  to  re- 
cover as  tenant  by  the  curtesy,  his  wife  not  having  had  pos- 
session in  fact  of  the  land  during  coverture.  Further,  as 
her  deed  was  only  voidable,  and  it  was  not  avoided  during 
her  life,  she  had  no  ownership  or  right  of  possession  during 
the  coverture,  within  the  principle  of  Btish  v.  Bradley^  4 
Day,  293." 

This  claim  strikes  us  as  very  significant,  for  it  shows  that 
the  very  eminent  counsel  who  made  the  point  understood 
that  the  principle  of  Biish  v.  Bradley  was,  that  a  right  of 
possession  made  a  sufficient  seisin  as  distinguished  trom 
"  possession  in  fact,"  and  it  is  also  implied  that  counsel  be- 
lieved the  life-estate  of  Deborah  had  determined  during  the 
coverture,  for  the  only  reason  given  why  there  was  no  right 
of  possession  in  Patty  was,  that  she  had  given^a  deed  of  all 
her  rights  which  vested  all  her  interest  in  the  grantee,  until 

*  at  least  the  deed  was  avoided,  which  was  never  done.  If  the 
estate  for  life  had  not  determined  counsel  would  surely,  as 
it  seems  to  us,  have  mentioned  that  fact,  having  their  minds 
directed  specifically  to  the  point  whether  there  was  a  right 
of  possession  during  coverture.  Counsel  for  defendant  in 
the  case  at  bar  claimed  that,  in  the  dissenting  opinion  of 
Pbtbbs,  J.,  a  suggestion  was  made  indicating  that  the 
mother  survived  Patty.  The  remark  was — "  The  grantor 
was  sui  juris  one  year  only  before  she  died,  during  the  ex- 
istence of  the  particular  estate  and  when  she  had  no  right 
of  entry."  But  this  manifestly  refers  to  the  year  1794-5, 
when  she  was  of  full  age  and  before  her  marriage.  Hosmer, 
C.  J.,  in  considering  the  question  whether  Patty  had  ever 
affirmed  her  deed,  on  page  505  states  the  same  fact,  that  she 
"  arrived  at  full  age  more  than  a  year  before  her  intermar- 
riage with  the  plaintiff  and  about  three  years  after  the  deed 

•was  executed." 

It  seems  to  us  that  this  case  cannot  be  regarded  as  an  au- 
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thority  supporting  the  contention  of  the  defendant.  At  the 
most  and  without  discussion  it  simply  affirms  the  proposi- 
tion that  actual  seisin  in  the  wife  is  not  essential  to  curtesy 
in  this  state. 

We  must  then  recur  to  the  question — what  was  decided 
in  Btish  V.  Bradley  ?  It  seems  to  us  that  the  construction 
claimed  by  the  defendant's  counsel  ought  manifestly  to  be 
the  true  one,  to  justify  this  court  in  taking  a  position  utterly 
opposed  to  the  settled  law  of  all  other  jurisdictions.  In- 
stead of  being  manifest,  it  must  be  conceded  to  be  very 
doubtful  whether  the  court  intended  to  go,  or  did  go,  be- 
yond dispensing  with  the  necessity  of  seisin  in  fact,  and  sub- 
stituting  a  right  to  possession,  or  seisin  in  law.  If  not  so  in 
doubt  how  does  it  happen  that  on  the  one  hand  such  able 
and  accurate  text  writers  as  Washburn,  Bishop,  Sharswood 
and  Williams,  as  well  as  others,  restrict  the  decision  to  the 
above  point ;  while  on  the  other  hand  Chancellor  Kent  and 
some  others  seem  to  give  the  decision  larger  scope. 

Referring  to  our  own  text  writers,  we  find  it  stated  in 
1  Swift's  Digest,  top  page  87,  that  "  in  this  state  it  has  been 
decided  that  a  legal  right  to  lands  without  actual  seisin  or 
possession  is  sufficient  to  entitle  the  husband  to  curtesy." 
This  fails  to  clear  up  the  doubt,  although  it  is  consistent 
with  the  position  that  only  actual  and  not  constructive  seisin 
is  dispensed  with.  In  Dutton's  Digest,  p.  62,  it  is  said : — 
"  In  this  state  the  husband  may  be  a  tenant  by  the  curtesy 
of  land  to  which  the  wife  had  title,  but  of  which  she  was 
not  actually  seised  during  coverture.  Kline  v.  Beehe^  6 
Conn.,  499.  The  same  principle  was  previously  adopted  in 
Bush  V.  Bradley^  4  Day,  298,  although  a  seisin  in  law  of  the 
wife  during  coverture  is  requisite."  It  seems  to  us  that  this 
last  sentence  clearly  shows  that  Judge  Dutton  construed 
these  decisions  precisely  as  we  do.  A  mincj  so  acute  and 
well  stored  with  legal  definitions  as  was  his,  must  have  un- 
derstood that  seisin  in  law  in  such  connection  is  always  used 
in  contra-distinction  to  a  seisin  in  fact  or  in  deed,  and  im- 
ports a  right  to  the  possession.  In  1  Simmons  &  Stewart, 
260,  it  is  said  that  "  seisin  in  deed  is  actual  possession  of  the 
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freehold  and  seisin  in  law  is  a  legal  right  to  such  possession." 
Blackstone,  in  the  citation  previously  made,  makes  the  same 
distinction  and  gives  the  same  definition  to  the  term  "seisin 
ill  law,"  and  adds  that  "therefore  a  man  shall  not  be  tenant 
by  the  curtesy  of  a  remainder  or  reversion."  In  2  Bouvier's 
Law  Dictionary,  p.  509,  it  is  said  that  "seisin  in  law  is  a  right 
of  immediate  possession,"  and  this  we  think  is  the  precise 
idea  that  Judge  Dutton  intended  by  the  same  expression. 

Our  conclusion  is  that  there  is  nothing  in  the  decisions 
referred  to,  properly  construed,  to  compel  us  to  occupy  the 
isolated  position  of  holding  that  there  can  be  curtesy  in  a 
remainder  expectant  upon  a  prior  undetermined  freehold. 

It  may  be  suggested  that,  if  we  discard  actual  seisin  and 
still  require  seisin  in  law,  we  shall  still  be  opposed  to  the 
great  weight  of  judicial  authority.  This  may  be  so  ;  never- 
theless, in  holding  a  constructive  seisin  or  seisin  in  law  suflB- 
cient  we  are  not  without  strong  support.  Lessee  of  Merritt 
V.  Home,  5  Ohio  St.,  307 ;  Watlans  v.  Thornton,  11  id.,  867  ; 
Wa9S  V.  Bucknam,  88  Maine,  356  ;  Bay  v.  Cochran,  24  Miss., 
261 ;  Stephens 'Y,  Home,  25  Mo.,  849 ;  Stoolfoos  v.  Jenkins,  8 
Serg.  &  Rawle,  167. 

If  curtesy  was  to  be  favored  it  would  seem  natural  and 
reasonable  perhaps,  having  abolished  the  common  law  re- 
quirement of  actual  seisin,  to  do  away  with  constructive 
seisin  also  as  a  requisite  to  support  the  estate ;  but  jurists 
agree  that  it  is  not  to  be  favored.  Chancellor  Kent  says 
the  extent  of  the  law  of  curtesy  may  be  justly  complained 
of.  The  obvious  reason  is  that  it  gives  to  the  husband  what 
would  otherwise  belong  to  the  heir  of  the  wife.  It  has  no 
moral  foundation  to  rest  upon,  and  hence  the  spirit  and  ten- 
dency of  the  times  is  toward  its  abolition  rather  than  its 
extension.  The  legislature  of  this  state  twelve  years  ago 
abolished  it  as  to  all  subsequent  marriages,  and  several 
other  states  have  done  the  same  thing. 

We  advise  the  Superior  Court  to  render  judgment  for  the 
plaintiffs. 

In  this  opinion  Andrews,  C.  J.,  and  Beardsley,  J.,  con- 
curred. 
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Pabdee,  J.,  (dissenting.)  The  question  is,  can  there  be 
a  tenancy  by  the  curtesy  in  a  reversion  expectant  upon  a 
prior  estate  for  life,  that  estate  having  extended  beyond  the 
life  of  the  wife  owning  the  reversion  ? 

The  answer  in  the  negative,  given  by  a  majority  of  the 
court,  is  undoubtedly  the  law  in  most,  if  not  in  all  jurisdic- 
tions other  than  our  own. 

In  B%L9h  V.  Bradley^  4  Day,  298,  Josiah  Woodhouse  died, 
seised  of  the  premises  in  question,  in  1766.  His  son  Robert 
inherited  and  occupied,  and  died  seised  in  1775.  His  only 
child,  Mary,  born  in  1774,  inherited ;  she  intermarried  with 
James  Goldear  in  1794,  before  she  arrived  at  the  age  of 
twenty-one  years.  She  continued  a  feme  covert  until  her 
death  in  November,  1807,  leaving  her  husband  James  Gold- 
ear  living,  having  had  children  by  him.  These  died  be- 
fore their  mother.  If  they  had  survived  her  they  could 
have  inherited  the  premises.  James  Goldear  had  never 
been  in  actual  possession  of  the  premises.  His  wife  had  not 
been  in  possession  since  her  intermarriage  with  him,  for  this 
reason,  that  the  defendant,  before  1788,  more  than  twenty 
years  prior  to  the  commencement  of  the  action,  having  pur- 
chased the  premises  for  a  valuable  consideration,  went  into 
possession  of  the  same,  and  from  that  time  to  the  time  of 
trial  had  held  possession  adversely  to  all  others.  The  plaint- 
iffs were  the  heirs  at  law  of  ai  sister  of  Josiah  Woodhouse, 
the  original  owner.  The  defendant  objected  to  a  recovery 
on  the  ground  that  Goldear,  being  now  living,  was  tenant 
by  the  curtesy  of  the  premises,  although  neither  he  nor  his 
wife  had  ever  been  in  actual  possession  during  coverture ; 
and  the  court  directed  the  jury  to  find  a  verdict  for  the 
defendant  on  that  ground  solely.  The  plaintifib  moved  for 
a  new  trial.     The  coui*t  said  substantially  as  follows : — 

*'  As  to  the  point  respecting  the  curtesy,  there  is  no  ques- 
tion but  what  there  must  have  been  by  the  English  law  an 
actual  seisin  of  the  wife  of  the  premises  during  the  coverture, 
to  entitle  the  husband  to  the  curtesy.  It  is  said  that  unneces- 
sary departures  from  the  common  law  of  England  are  not  to 
be  favored ;  that  by  such  means  everything  is  rendered  un- 
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certain.  I  am  fully  of  opinion  that  few  maxims  of  our 
law  are  more  important  than  that  of  stare  decisis;  but  it 
must  be  acknowledged  by  all  that  our  system  of  law  respect- 
ing real  property  is,  in  many  instances,  very  different  from 
the  English  system.  We  have  in  some  instances,  when  we 
have  adopted  the  principles  of  the  English  law,  extended 
them  to  cases  which,  by  the  adjudications  of  the  English  courts, 
have  not  been  supposed  to  fall  within  the  governing  princi- 
ple ;  in  others  we  have  adopted  entirely  different  principles ; 
and  in  all  such  cases  where  this  has  been  done,  which  are 
pari  ratione  with  those  already  settled,  if  we  reject  our  own 
and  adopt  theirs,  we  shall  mar  the  symmetry  of  our  law ; 
and  the  preservation  of  symmetry  in  our  system  I  also  view 
as  a  most  important  consideration.  In  England  it  is  not 
sufiScient  that  a  man  is  proprietor  of  real  property,  and  has 
a  perfect  right  to  it  when  he  dies,  to  cause  it  to  descend 
to  his  heirs  at  law.  No,  he  must  be  actually  seised  thereof. 
The  maxim  is  seisina  facit  stipitem;  and  the  person  that  is 
heir  to  that  property  will  be  heir  to  him  that  was  last  seised. 
If  A  should  die,  who  owns  Whiteacre,  which  descended  to 
him  from  his  father,  but  has  not  been  actually  seised,  leaving 
a  brother  of  the  half-blood,  5,  and  a  sister,  C,  of  the  whole 
blood,  this  estate  cannot  descend  to  C,  his  sister  and  heir; 
for  5,  being  of  the  half-blood,  cannot  by  their  law  inherit 
to  his  brother;  but  yet  the  same  will  descend  to  5,  who 
is  heir  to  his  father,  who  was  the  last  seised.  Had  A  been 
seised,  the  estate  would  have  descended  to  C.  The  maxim  of 
seisina  fadt  stipitem  is  an  unyielding  maxim  of  their  law, 
and  what  governs  the  descent  of  property.  But  this  is  not 
our  law.  It  is  settled  that  it  shall  descend  to  the  heirs  of 
him  who  owns  the  property,  whether  he  was  seised  or  not. 
Seisin  directs  the  descent  with  them ;  ownership  with  us. 

"  By  the  English  law  a  devise  will  not  operate  upon  real 
property  of  which  the  devisor  is  disseised.  Seisin  is  an  indis- 
pensable requisite  to  give  effect  to  the  devise.  A  devise,  by 
our  law,  is  good  although  a  man  is  disseised.  Seisin  is  neces- 
sary in  their  law  and  nothing  but  ownership  in  our  law. 
We  have  always  considered  ownership  of  real  property 
Vol.  Lvm.— 13 
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sufficient  to  maintain  an  action  of  trespass  against  every  in- 
truder ;  but  by  the  English  law  actual  possession  by  entry 
is  necessaiy.  We  have  always  considered  ownership  as 
giving  a  right  to  possession  of  real  property,  as  much  so  as 
ownership  of  personal  property.  Ownerehip  in  the  one  case 
draws  after  it  the  possession  as  much  as  in  the  other  case  ; 
and  whenever  a  right  of  possession  is  lost,  all  title  and 
ownership  are  lost.  So  the  statute  of  limitations  respecting 
lands  has  always  been  construed.  The  statute,  in  the  words 
of  it,  does  not  take  from  the  original  proprietor  his  title ; 
it  only  tolls  his  right  of  entry ;  and  yet  this  statute  has  been 
always  considered  as  barring  all  claims  of  title,  whilst  the 
same  words  in  the  English  statute  have  been  considered, 
not  as  having  any  effect  on  the  title,  but  only  on  the  right 
of  entry,  and  the  lands  may  be  recovered  by  a  form  of  pro- 
ceeding proper  for  such  a  case.  The  English  law  distin- 
guishes betwixt  a  right  of  possession  and  a  right  of  property ; 
but  our  law  does  not.  Wherever  there  is  a  right  to  real 
property,  there  is  of  coui-se  a  right  of  possession,  and  the 
statute  which  takes  away  the  right  of  possession,  takes 
away  the  right  of  property ;  and  this  is  the  reason  that  this 
statute  has  received  a  construction  altogether  different  from 
the  construction  given  to  the  English  statute ;  and  this  is 
perfectly  analogous  to  every  other  case  of  real  property  in 
this  state.  Wherever  you  find  a  right  of  property  you  find  a 
right  of  possession,  and  all  the  consequences  of  ownership  at- 
tending it  that  you  find  in  England  where  there  is  an  actual 
seisin ;  and,  on  the  other  hand,  where  there  is  no  right  of  pos- 
session there  is  no  ownership.  So  in  this  case,  Mary  Goldear 
had  title  to  the  land,  and  though  not  actually  seised,  her  hus- 
band acquired  the  same  rights  on  her  death  as  if  she  had  been 
seised.  Since  seisin  is  not  necessary  in  case  of  descent  to 
the  heirs,  neither  is  necessary  to  pass  lands  by  a  devise, 
why  shoald  it  be  thought  necessary  to  the  husband's  title 
by  the  curtesy  ? 

"  The  decision  of  the  court  in  this  case  is  no  departure 
from  fixed  rules  and  precedents.  The  departure  from  the 
English  rule  respecting  the  efficacy  of  seisin  has  long  since 
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been  departed  from  ;  and  to  adhere  to  it  in  this  case  would 
mar  the  symmetry  of  our  law." 

In  Kline  v.  Beehe^  6  Conn.,  494,  it  is  said  in  the  marginal 
note  that  "in  this  state  the  husband  may  be  tenant  by  the 
curtesy  of  land  to  which  the  wife  had  title,  but  of  which  she 
was  not  actually  seised,  during  the  coverture;"  citing 
Bmh  V.  Bradley,  4  Day,  298. 

In  4  Kent's  Commentaries,  (5th  ed.),  30,  it  is  said  as  fol- 
lows :  "  The  rule  has  been  carried  still  further  in  this  coun- 
try ;  and  in  one  state,  where  the  title  by  curtesy  is  in  other 
respects  as  in  England,  it  is  decided  that  it  was  sufficient 
for  the  claim  of  curtesy  that  the  wife  had  title  to  the  land, 
though  she  was  not  actually  seised  nor  deemed  to  be  so. 
The  law  of  curtesy  in  Connecticut  is  made  to  symmetrize 
with  other  parts  of  their  system,  and  in  that  state  owner- 
ship without  seisin  is  sufficient  to  govern  the  descent  or 
devise  of  real  estate  ; "  citing  Bu^h  v.  Bradley,  4  Day,  298, 
and  Kline  v.  Beebe,  6  Conn.,  494. 

A  vested  remainder  expectant  upon  a  life  estate  is  a  fixed 
present  right  of  property,  alienable,  devisable,  descendible  ; 
indeed  it  has  all  of  the  incidents  of  any  other  kind  of  pres- 
ent interest  in  real  property.  Ownership  of,  that  is,  the 
present  right  of  property  in,  the  reversitm  expectant  upon 
a  life  estate,  stands  upon  a  plane  with  ownership  of  the  fee. 
And  upon  the  cited  precedelfts  in  this  court,  ownership  is 
perfect  in  utter  disregard  of  the  question  as  to  possession. 
Ownership  has  displaced  and  stands  for  the  actual  seisin, 
the  investiture  by  turf  and  twig  of  the  common  law.  It 
matters  not  that  the  rightful  owner  in  fee  is  kept  from  pos- 
session by  a  tort-feasor,  or  by  rightful  possession  by  the  life- 
tenant.  In  each  case  alike  there  is  a  valuable  vested  pres- 
ent right  of  property,  susceptible  of  ownership  in  the  high- 
est sense.  To  such  ownership,  in  both  cases,  tenancy  by 
the  curtesy  is  legally  incident  equally. 

In  this  opinion  Cabpekteb,  J.,  concurred. 


Digiti 


ized  by  Google 


196  DECEMBER,  1889. 


Benedict  v.  Chase. 


Cornelia  M.  BBajEDicr  and  othebs  vs.  Augustus  S. 
Chase  and  another,  administrators,  and  others. 

New  Haven  &  Fairfield  Cos.,  Oct  T.,  1889.  Carpenter,  Loomis,  Beabdb- 
LBT,  Fbemtice  and  J.  M.  Hall,  Js. 

B  died  while  holden  as  an  endorser  upon  notes  of  a  corporation  of  which 
he  was  a  stockholder,  to  the  amount  of  $600,000.  The  corporation  not 
being  able  to  pay  the  notes  as  they  matured,  and  a  presentation  of  them 
against  B^a  estate  rendering  it  insolvent,  the  plaintiffs,  who  were  a  por- 
tion of  the  heirs  of  B,  the  others  being  minors,  with  the  approval  of 
the  administrators  guaranteed  bonds  of  the  corporation  to  the  amount 
of  $144,000,  with  the  proceeds  of  which  the  corporation  was  able  to 
provide  for  the  notes  as  they  matured.  The  corporation  six  years  after 
failed,  and  the  plaintiffs  had  to  pay  $47,000  on  the  bonds  guaranteed  by 
them.  It  did  not  appear  that  the  failure  of  the  corporation  had  been 
caused  by  any  special  misfortune,  or  that  there  had  been  anything  be- 
yond a  steady  decline  In  its  condition.  In  an  action  against  the  admin- 
istrators, claiming  a  legal  liability  on  their  part  and  an  equitable  liability 
of  the  estate,  it  was  held — 

1.  That  the  administrators  were  not  liable  at  law. 

2.  That  the  peril  in  which  the  estate  was  placed  created  what  the  law  would 

regard  as  a  necessity  for  the  Interposition  of  the  plaintiffs. 
8.  That  by  such  Interposition,  by  which  the  estate  was  saved  from  heavy 

loss,  they  acquired  an  equitable  lien  on  the  estate  for  the  money  which 

they  were  compelled  to  pay  upon  their  guaranty  of  the  bonds. 
4.  That  it  was  not  necessary  to  take  any  proceedings  against  the  estate  in 

the  probate  court,  but  that  the  (^Im  could  be  made  the  subject  of  a 

suit  in  the  Superior  Court 

[Argued  October  25th— decided  October  80th,  1889.] 

Action  for  the  recovery  of  money  at  law  and  for  equitable 
relief;  brought  to  the  Superior  Court  in  New  Haven  County. 

The  plaintiffs  were  Cornelia  M.  Benedict,  Amelia  C.  Bene- 
dict and  Charlotte  B.  Hill,  widow  and  two  of  the  children  of 
Charles  Benedict,  deceased.  The  defendants  were  the  ad 
ministrators  of  his  estate  and  minor  heirs.  The  complaint 
alleged  that  at  the  time  of  his  death,  on  the  30th  of  Octo- 
ber, 1881,  the  intestate  was  liable  as  endorser  of  a  large 
amount  of  notes  and  other  paper  of  Mitchell,  Vance  &  Co., 
a  corporation  located  in  the  city  of  New  York,  of  which  he 
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was  a  large  stockholder,  to  the  amount  of  six  hundred  thou- 
sand dollars,  which  notes  were  then  maturing,  and  if  pre* 
sented  and  allowed  against  his  estate  would  have  rendered 
it  wholly  insolvent ;  and  that,  for  the  purpose  of  relieving 
the  estate,  the  plaintiffs,  being  then  all  the  parties  interested 
who  were  of  age  and  legally  capable  to  act,  entered  into  an 
agreement  with  the  corporation  that  they  would  guarantee 
its  bonds  to  the  amount  of  $144,000,  the  proceeds  of  which 
should  be  used  in  taking  up  the  notes,  other  bonds  being 
guaranteed  by  other  stockholders,  and  that  the  bonds  were 
issued  and  guaranteed,  and  the  notes  paid  with  the  proceeds; 
that  the  corporation  failed  in  1887  while  a  portion  of  the 
bonds  guaranteed  by  the  plaintiffs  remained  unpaid,  and 
that  in  consequence  thereof  they  had  been  compelled  to  pay 
upon  them  the  sum  of  $47,699,  which  the  administrators, 
upon  demand  made,  had  refused  to  pay;  and  that  the  estate 
of  Benedict  was  being  settled  as  a  solvent  estate,  and  that 
the  time  limited  for  presenting  claims  against  it  had  long 
since  expired.  Judgment  at  law  was  prayed  for  against  the 
administrators  for  the  amount  so  paid,  and  for  equitable 
relief. 

The  defendants  demurred  to  the  complaint  on  the  ground 
that  the  Superior  Court  had  no  original  jurisdiction  in  the 
matter,  but  that  it  belonged  exclusively  to  th^  probate  court 
in  which  the  estate  was  being  settled.  The  demurrer  was 
overruled  and  the  defendants  then  filed  a  denial.  Upon  the 
trial  the  following  facts  were  found. 

Charles  Benedict  died  on  the  30th  of  October,  1881,  and 
on  the  14th  day  of  November,  1881,  the  defendants  A.  S. 
Chase  and  Oilman  C.  Hill  were  appointed  administrators  of 
his  estate  by  the  court  of  probate  for  the  district  of  Water- 
bury.  The  estate  was  represented  solvent,  and  the  court 
limited  six  months  from  and  after  the  14th  day  of  November 
in  which  to  present  claims  against  it. 

Benedict  died  intestate,  leaving  a  widow,  Cornelia  M. 
Benedict,  and  two  daughters,  Amelia  C.  Benedict  and  Char- 
lotte B.  Hill,  plaintiffs  in  this  action,  and  minor  children  of 
a  deceased  daughter,  heirs  at  law  to  his  estate. 
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At  the  time  of  his  death  he  was  endorser  of  a  large  amount 
of  notes  and  drafts  of  Mitchell,  Vance  &  Co.,  a  corporation 
located  in  New  York,  and  had  guaranteed  Dennis  Wilcox, 
who  had  also  endorsed  notes  and  drafts  of  Mitchell,  Vance 
&  Co.,  against  loss.  The  total  amount  of  the  endorsement 
and  guarantee  was  $600,000.  Mitchell,  Vance  &  Co.  at  the 
decease  of  Benedict  were  supposed  to  be  solvent,  but  could 
not  meet  these  notes  when  they  matured  without  renewals, 
and  for  the  purpose  of  enabling  the  corporation  to  renew  its 
paper  without  such  endorsement  and  guarantee  they  entered 
into  an  agreement  with  the  plaintiffs,  by  which  the  plaintiffs 
were  to  guarantee  bonds  to  be  issued  by  the  corporation  to 
an  amount  equal  to  one  half  the  stock  which  Benedict  at 
the  time  of  his  death  owned  and  held  in  the  corporation, 
which  amount  of  guaranteed  bonds  was  $144,000. 

These  bonds  were  used  by  Mitchell,  Vance  &  Co.  in 
taking  up  their  obligations  which  Benedict  had  endorsed  or 
guaranteed,  which  were  paid  by  them  upon  maturity.  These 
notes  and  drafts  were  paid  by  the  corporation  and  not  by  the 
plaintiffs,  nor  were  they  in  any  manner  assigned  or  conveyed 
to  the  plaintiffs,  nor  were  they  ever  presented  against  Bene- 
dict's estate,  nor  any  claim  made  upon  the  estate  therefor. 
The  bonds  were  so  guaranteed  by  the  plaintiffs  on  or  before 
the  Ist  of  December,  1881.  In  the  summer  of  1887  Mitch- 
ell, Vance  &  Co.  failed  in  business,  and  a  receiver  was  ap- 
pointed to  settle  the  affairs  of  the  corporation,  and  on  the 
1st  day  of  January,  1888,  the  plaintiffs  were  obliged  to  pay 
to  the  receiver  the  sum  of  $47,699,  being  one  half  the  amount 
of  the  bonds  so  guaranteed  by  them  still  outstanding  and 
unpaid  by  the  corporation  ;  the  corporation  also  settling  its 
debts  for  fifty  cents  on  the  dollar.  The  plaintiffs  in  guar- 
anteeing the  bonds  supposed  they  were  acting  for  the  benefit 
of  the  estate,  and  relieving  it  from  its  liability  by  reason  of 
the  endorsements  and  guarantees  of  Benedict  in  his  lifetime, 
so  that  no  claim  therefor  would  ever  come  against  the  estate ; 
believing  that  Mitchell,  Vance  &  Co.  would  fully  pay  and 
discharge  the  bonds  so  guaranteed  by  them. 

The  estate  of  Benedict  is  now  in  process  of  settlement  in 
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the  probate  court.  The  plaintififs  have  presented  their  claim 
and  made  demand  of  the  administrators  for  payment  thereof. 

Benedict  at  the  time  of  his  decease  was  the  largest  stock- 
holder in  the  corporation  of  Mitchell,  Vance  &  Co.,  and  the 
plaintiffs  in  making  the  guaranty  of  bonds  acted  as  they 
supposed  for  the  benefit  of  the  estate,  to  preserve  the  stock 
as  an  asset  of  value  to  the  estate,  as  well  as  to  relieve  the 
estate  from  liability  for  the  endorsements. 

If  the  notes  so  endorsed  by  Benedict  had  matured  as  a 
claim  against  his  estate,  and  been  presented  against  it,  it 
would  have  subjected  the  estate  to  a  much  larger  liability, 
and  rendered  it  insolvent  if  compelled  to  pay  them.  The 
bonds  were  so  guaranteed  with  the  knowledge  and  approval 
of  the  administrators,  so  far  as  they  had  any  power  to  ap- 
prove it. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court. 

S.  W.  Kellogg^  for  the  plaintiffs. 

1.  The  Superior  Court  had  jurisdiction.  It  was  not  a 
claim  against  Mr.  Benedict  personally  nor  had  it  any  ex- 
istence before  his  death.  It  came  into  existence  after  his 
death  and  was  against  his  estate  only,  or  against  the  admin- 
istrators on  their  liability,  and  was  therefore  a  matter  with 
which  the  probate  court  had  nothing  to  do. 

2.  The  plaintififs  are  entitled  to  judgment  against  the  ad- 
ministrators for  money  paid  for  the  estate.  It  was  their 
duty  to  take  the  necessary  steps  to  relieve  the  estate  from 
liability.  Davis  v.  Vansands,  45  Conn.,  600.  This  being 
80,  and  the  guaranty  of  the  bonds  being  made  with  their 
approval,  it  was  money  paid  for  their  benefit  as  adminis- 
trators. 2  Greenl.  Ev.,  §§  108,  118,  114;  JExall  v.  Par- 
tridge,  8  T.  R.,  308 ;  Bailey  v.  Bussing,  28  Conn.,  465.  The 
claim  could  not  have  been  allowed  if  it  had  been  presented 
against  the  estate  as  the  claim  of  a  creditor.  Hawley  v. 
Bot^ord,  27  Conn.,  80 ;  Bacon  v.  Thorp,  id.,  251. 

3.  But  if  the  plaintififs  are  not  entitled  to  a  judgment  at 
law  against  the  administrators,  a  court  of  equity  will  grant 
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them  relief.  What  they  did  was  for  the  benefit  of  the  whole 
estate,  with  the  approval  of  the  administrators,  to  relieve  it 
from  an  overwhelming  liability.  It  is,  to  say  the  least,  very 
ungracious  on  the  part  of  those  representing  these  minor 
heirs  to  object  to  the  allowance  of  the  sum  paid  by  the 
plaintiffs  as  a  charge  against  the  whole  estate,  for  if  they 
had  not  taken  the  action  they  did  there  would  have  been 
no  estate  left  for  these  minor  heirs  to  share  in.  This  moun- 
tain load  of  liability  was  removed  from  the  estate,  by  the 
heirs  legally  capable  of  acting,  for  the  benefit  of  the  whole 
estate,  and  the  amount  to  which  the  estate  will  be  subjected, 
if  this  claim  of  the  plaintiffs  is  made  a  charge  against  the 
whole  estate,  is  less  than  one  twelfth  of  the  amount  of  the 
original  liability  of  which  the  estate  was  relieved  by  their 
action.  It  is  not  true  that  courts  of  equity  can  never  take 
action  in  relation  to  the  settlement  of  estates  before  a  court 
of  probate.  When  there  is  no  remedy  at  law,  and  the  court 
of  probate  has  no  power  under  the  law,  as  in  a  case  like 
this,  it  is  the  proper  function  and  the  duty  of  a  court  of 
equity  to  grant  relief  and  do  justice  between  the  parties. 
It  is  a  golden  maxim  of  our  jurisprudence  that  wherever 
there  is  a  wrong  there  is  a  remedy.  Booth  v.  Starr^  5  Day, 
419  ;  Hawley  v.  Botsford^  27  Conn.,  80 ;  Bacon  v.  Thorp^  id., 
251 ;  Bavis  v.  VansandSj  45  id.,  600. 

(7.  W.  Oillette  and  G.  U.  Terry^  for  the  defendants. 

1.  The  plaintiffs  are  not  entitled  to  the  equitable  relief 
prayed  for,  because  the  Superior  Court  has  no  original  juris- 
diction to  grant  any  such  relief,  for,  as  the  finding  shows, 
the  estate  is  still  in  process  of  settlement  in  the  probate 
court,  and  all  questions  relating  to  the  settlement  of  the 
estate,  or  to  the  administration  account,  are  exclusively 
within  the  jurisdiction  of  that  court,  and  can  only  come  to 
the  Superior  Court  by  way  of  appeal.  Pitkin  v.  Pitkin^  7 
Conn.,  815 ;  Bailey  v.  Strong^  8  id.,  278 ;  Beach  v.  Norton^ 
9  id.,  182. 

2.  The  plaintiffs  are  not  entitled  to  a  judgment  at  law 
against  the  administrators  for  the  money  paid  by  them  upon 
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the  guaranteed  bonds.  The  only  claim  for  which  the  estate 
could  have  been  liable  was  by  reason  of  Mr.  Benedict's  eii- 
ilorsements  of  the  paper  of  the  corporation,  and  this  only  in 
the  event  that  the  corporation  had  failed  to  pay,  and  the 
endorser  had  been  properly  notified.  Had  these  claims  ever 
matured  they  might  have  been  presented  as  lawful  claims 
against  the  estate,  and  then  it  would  have  been  the  duty  of 
the  administrators  to  allow  or  disallow  them.  But  no  such 
claims  were  ever  presented  by  the  holders  of  the  paper  or 
any  one  else.  They  could  not  have  been,  because  they  were 
paid  by  the  corporation  with  money  loaned  it  by  the  plaint- 
iffs, and  the  plaintiffs  have  sustained  loss  thereby.  They 
have  no  remedy  against  the  estate  or  administrators,  because 
the  endorsed  papers  never  became  a  liability  against  the  en- 
dorsers, and  if  they  had,  these  plaintiffs  never  acquii*ed  any 
title  or  interest  therein,  by -assignment  or  otherwise,  and  no 
claim  therefor  has  ever  been  presented  to  the  estate. 

8.  But  it  is  claimed  that  the  plaintiffs  were  obliged  to  pay 
a  portion  of  the  bonds  they  had  guaranteed,  which  enabled 
the  corporation  to  pay  their  notes  endorsed  by  Mr.  Bene- 
dict, and  thereby  relieved  the  estate  from  a  very  large 
claim.  But  it  appears  that  the  corporation,  at  the  time  of 
the  decease  of  Mr.  Benedict,  was  solvent,  and  only  desired 
to  gain  time  by  way  of  renewal  of  their  paper,  but  being 
unable  to  procure  his  endorsement,  desired  to  obtain  some 
substitute  for  it,  and  there  was  no  thought  on  the  part  of 
the  plaintiffs  at  the  time  they  guaranteed  the  bonds  that 
the  corporation  would  be  unable  to  pay  them  at  maturity. 
What  particular  bearing  the  knowledge  or  approval  of  the 
administrators  has  upon  the  case  it  is  difficult  to  understand. 
It  is  entirely  immaterial  whether  they  approved  or  disap- 
proved. If  it  is  to  be  argued  that  because  they  did  approve 
so  far  as  they  had  any  power  to  do  it,  they  thereby  bound 
the  estate  for  the  payment  of  any  portion  of  the  bonds,  then 
we  claim  that  they  had  no  such  power.  Their  duties  were 
to  receive  claims  lawfully  presented  against  the  estate  and 
either  allow  or  disallow  them.  Rhodes  v.  Seymour^  36 
Conn.,  1.     And  this  claim  of  the  plaintiffs  was  not  present- 
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ed  until  after  the  time  limited  for  presenting  claims  had 
expired. 

Carpenter,  J.  There  are  two  facts  essential  to  the 
plaintiffs'  right  to  recover :  Ist,  that  Benedict's  estate  was 
in  peril ;  2d,  that  it  was  relieved  of  that  peril  by  the  plaint- 
iffis.  The  finding  does  not  state  either  fact  in  so  many  words. 
Are  they  in  effect  stated  ?  If  so,  we  can  dispose  of  the  case ; 
if  not,  we  must  remand  the  case  for  a  more  specific  finding. 

There  are  two  considerations  which  incline  us  to  regard 
the  finding  as  sufficient.  1.  The  case  has  been  heard  upon 
its  merits  without  objection  from  either  party,  or  suggestions 
from  the  court.  2.  Both  parties  have  assumed  that  both 
facts  exist,  and  have  argued  the  case  upon  that  assumption. 

A  careful  consideration  of  the  facts  stated  leads  us  to  the 
conclusion,  if  not  as  a  necessary  inference,  yet  as  a  reasona- 
ble and  proper  one  under  the  circumstances,  that  the  estate 
was  in  peril,  and  that  the  plaintiffs  at  their  own  expense 
rescued  it  from  its  liability. 

Benedict  in  his  life  time  assumed  a  contingent  liability 
for  Mitchell,  Vance  &  Co.,  a  New  York  corporation,  of 
which  he  was  a  stockholder,  to  the  amount  of  $600,000; 
which  liability  was  on  his  estate  at  the  time  of  his  decease. 
The  corporation  was  unable  to  meet  the  paper  endorsed  by 
Benedict  as  it  matured,  without  renewals,  and  no  renewals 
could  be  had.  That  finding  seems  to  exclude  the  supposi- 
tion that  the  corporation  could  meet  its  paper,  unless  aided 
by  the  estate  or  by  some  one  interested  in  it.  In  less  than 
six  years  the  corporation  failed.  That  it  was  on  the  verge 
of  insolvency,  if  not  actually  insolvent,  is  evident  from  the 
fact  that  it  was  unable  to  meet  its  maturing  liabilities. 
Something  must  be  done,  or  that  paper  will  inevitably  be 
presented  against  the  estate.  It  necessarily  follows  that 
the  estate  was  in  imminent  peril.  Presentation  meant  pay- 
ment, and  payment  by  the  estate  meant  insolvency. 

Did  the  plaintiffs  relieve  it  of  its  peril?  In  about  one 
month  after  Benedict's  death  the  plaintiffs  guaranteed  bonds 
of  the  corporation  to  the  amount  of  $144,000.     That  was 
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done,  as  it  is  found,  *^  for  the  purpose  of  enabling  the  corpo- 
ration to  renew  its  paper  without  such  endorsement  and 
guarantee."  It  is  also  found  that  "  the  bonds  were  used  by 
said  Mitchell,  Vance  &  Co.  in  taking  up  their  obligations 
which  said  Benedict  had  endorsed  or  guaranteed."  A  por- 
tion of  the  bonds  were  outstanding  when  Mitchell,  Vance 
&  Co.  failed,  and  the  plaintifiEs  were  obliged  to  pay  thereon 
$47,699.  Had  they  advanced  $144,000  in  cash  instead  of 
guaranteeing  bonds,  and  the  money  had  been  used  to  take 
up  the  indorsed  paper  as  it  matured,  it  would  have  conclu- 
sively appeared  that  they  relieved  the  estate.  Is  the  fact 
that  they  accomplished  the  same  result  by  loaning  their 
credit  any  less  conclusive?  In  either  case  it  may  be  said 
that  time  is  of  some  importance ;  that  insolvency  may  have 
overtaken  the  corporation  after  the  death  of  Benedict ;  so 
that  it  is  uncertain  whether  the  plaintiffs  in  fact  benefited 
the  estate.  The  reply  is  that  there  is  no  presumption  to 
that  effect ;  on  the  contrary,  if  insolvency  originated  subse- 
quently, the  presumption  is  that  the  defendants  by  an  ap- 
propriate plea  would  have  called  the  attention  of  the  court 
to  that  fact.  In  the  absence  of  any  claim  on  that  subject, 
the  court  is  not  bound  to  take  into  consideration  mere  possi- 
bilities. It  is  possible  that  the  property  of  the  corporation 
may  have  been  destroyed  by  fire  with  no  insurance ;  that 
they  met  with  heavy  losses  otherwise,  and  the  like;  but 
these  are  not  subjects  for  conjecture,  but  are  matters  to  be 
proved.  The  court  is  not  bound  to  inquire  whether  the  de- 
fendants have  a  defense  which  they  have  not  chosen  to  in- 
terpose. It  is  proper  and  according  to  the  usual  course  for 
us  to  take  the  fa^ts  as  the  parties  present  them  to  us;  and 
we  can  safely  interpret  them  as  both  parties  do,  more  espe- 
cially if  they  are  hardly  surceptible  of  any  other  rational 
interpretation.  We  conclude  therefore  that  the  estate  was 
in  great  peril  and  that  the  plaintiffs  rescued  it. 

The  time  had  come  when  something  must  be  done.  The 
estate  could  not  legally  take  the  risk.  The  administrators 
personally  might  do  so,  but  they  were  not  bound  to,  and 
could  not  be  expected  to.     Two  thirds  in  interest  of  the 
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heirs  could  and  did  lend  their  aid ;  the  remaining  third,  be- 
ing minors,  did  not.  The  plaintiffs  did  not  act  officiously  or 
unreasonably.  On  the  contrary,  it  may  be  characterized  as 
good  business  management.  The  result  proved  that  while 
there  was  a  loss,  yet  that  it  was  doubtless  much  less  than 
the  estate  would  have  suffered  had  nothing  been  done.  This 
is  a  suit  to  reimburse  the  plaintiffs  fi-om  the  assets  of  the 
estate.  The  minor  heirs  defend.  The  case  is  reserved  for 
the  advice  of  this  court. 

What  is  it  that  the  plaintiffs  ask  ?  They  do  not  ask,  as 
may  be  supposed  from  the  defendants'  brief,  that  the  de- 
fendants may  be  compelled  to  pay  a  part  of  the  expenses  of 
a  losing  venture  ;  neither  do  they  ask  any  compensation  for 
the  risk  assumed.  They  simply  ask  that  the  fund  which 
they  have  saved  by  a  successful  venture  may  refund  to  them 
the  expense  before  distribution. 

The  first  defense  interposed,  is  a  demurrer,  raising  the 
claim  that  the  Superior  Court  has  no  jurisdiction ;  that  it 
is  one  of  those  matters  within  the  jurisdiction  of  the  court 
of  probate.  Without  saying  that  the  court  of  probate  could 
not  have  passed  upon  this  matter,  we  are  inclined  to  regard 
it  as  a  disputed  claim  against  the  estate,  not,  it  is  true,  an 
ordinary  claim,  but  still  a  claim  on  which  a  suit  may  properly 
be  brought  to  the  Superior  Court,  especially  as  it  is  claimed 
that  the  administrators  are  liable  at  law.  Whether  an  es- 
tate being  settled  as  a  solvent  estate  is  indebted  or  not, 
legally  or  equitably,  when  it  is  disputed,  is  a  question  for 
the  courts.  If  an  administrator  incurs  expense  in  the  course 
of  his  duty,  the  question  whether  he  is  to  be  repaid  from  the 
estate  is  a  question  for  the  court  of  probate.  If,  in  this 
case,  the  administrators  had  done  what  the  plaintiffs  did,  the 
question  whether  they  should  be  reimbursed  would  be  a  ques- 
tion for  the  court  of  probate.  Other  parties  having  volun- 
teered, they  bring  a  suit  claiming  that  the  administrators  are 
liable  at  law,  and  if  not,  then  in  equity.  The  question  of 
legal  liability  seems  clearly  to  be  a  question  for  the  Superior 
Court.  We  think  that  the  question  of  liability  in  equity  is 
also  within  the  jurisdiction  of  that  court. 
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The  next  question  is — are  the  administrators  liable  at  law  ? 
They  had  no  power  to  bind  the  estate  in  a  matter  of  this 
kind.  Any  previous  request,  or  subsequent  promise,  would 
have  been  of  no  avail.  What  they  could  not  do  they  could 
not  authorize  others  to  do ;  and  it  is  not  claimed  that  they 
have  made  themselves  personally  liable. 

There  can  be  no  remedy  at  law  against  the  defendant 
heirs,  for  they  were  incapable  of  contracting,  and  made  no 
contract  in  fact.  No  legal  duty  rested  upon  them,  so  that 
there  is  no  ground  on  which  a  request  can  be  implied.  For 
the  same  reason  they  are  not  liable  to  a  contribution  at  law. 

Have  the  plaintiffs  any  equitable  remedy?  It  will  be 
noticed  that  the  defendants'  brief  deals  almost  exclusively 
with  a  contract  liability,  or  a  personal  liability  on  some  other 
ground.  An  equitable  claim  upon  the  fund,  as  distinguished 
from  a  claim  against  the  defendants  personally,  is  hardly  al- 
luded to.  We  agree  with  them  that  no  judgment  against 
them  in  personam  should  be  rendered ;  but  whether  the 
plaintiffs  are  not  entitled  to  be  reimbursed  from  the  fund 
which  they  have  saved  is  quite  a  different  question.  No 
case  has  been  referred  to,  and  we  are  unable  to  find  any 
directly  in  point.  A  simple  statement  of  the  case  shows 
such  strong  equities  that  authorities  are  hardly  needed,  and 
little  else  need  be  said  by  way  of  argument. 

There  are  analogous  cases  however,  which  in  principle 
strongly  support  the  plaintiffs'  claim.  When  a  cargo  at  sea 
is  in  peril  a  portion  of  it  is  frequently  sacrificed  to  save  the 
balance.  In  such  cases  the  doctrine  of  general  average  com- 
pels the  freight  that  is  saved  to  contribute  towards  making 
good  the  loss.  Here  the  whole  estate  was  in  peril.  The 
plaintiffs  voluntarily  sacrificed  their  own  private  funds  to 
save  it.  They  in  fact  saved  it.  Why  should  the  defendants 
share  in  the  whole  estate  as  though  it  had  never  been  in 
peril,  and  compel  the  plaintiffs  to  bear  the  whole  burden  ? 

So  also  with  the  doctrines  of  apportionment  and  contribu- 
tion. They  are  often  applied,  especially  in  cases  of  burdens 
upon  real  estate,  where,  ex  oeqao  et  bono^  the  party  is  entitled 
to  relief.     See  Story's  Equity  Jurisprudence,  §§  477,  478, 
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479,  and  488.  Few  cases  can  be  supposed  in  which  the  equi- 
ties are  stronger  than  in  the  present.  Take  another  class  of 
cases ;  a  fund,  in  which  several  persons  are  interested,  is  at- 
tached, or  involved  in  litigation,  requiring  a  heavy  expense 
to  defend  it,  or  settle  its  status^  and  the  like.  Usually  the 
fund  is  charged  with  the  expenses,  and  the  balance  only  is 
distributed.  ThesQ  cases  and  others  that  might  be  men- 
tioned are  decided  upon  principles  that  are  fairly  applicable 
to  the  present  case.  We  do  not  believe  it  will  be  unjust  to 
apply  them  to  this  case. 

Once  more.  Suppose  these  administrators,  as  they  might, 
although  not  bound  to,  had  risked  their  private  fortunes  in 
doing  precisely  what  these  plaintiffs  did,  and  had  thereby 
saved  the  estate  at  an  expense  to  themselves  of  $50,000 ; 
would  these  heirs — plaintiffs  and  defendants — have  been 
hearc^to  say — "You  did  it  voluntarily,  no  law  required  it; 
therefore  you  must  bear  the  loss  while  we  will  enjoy  the  es- 
tate ?  "  Is  it  so  that  an  administrator,  prompted  by  no  duty, 
but  simply  by  a  desire  to  benefit  the  estate,  incurs  an  ex- 
pense whereby  it  is  in  fact  benefited,  may  not  be  reim- 
bursed ?  The  case  before  us  can  hardly  be  distinguished  in 
principle  from  the  case  supposed.  The  administrators  did 
not  act,  but  with  their  approval  the  plaintiffs  did,  and  jus- 
tice requires  that  they  should  be  reimburaed. 

The  Superior  Court  is  advised  to  render  judgment  for  the 
plaintiffs,  to  be  paid  from  the  estate. 

In  this  opinion  LooMis,  Prentice  and  J.  M.  Hall,  Js., 
concurred ;  Beardsley,  J.,  dissented. 
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Ida  E.  Clark  and  another's  Appeal  erom  Probate. 

New  Haven  and  Fairfield  Cos.,  Oct.  T.,  1889.    Andrews,  0.  J.,  Carpbm- 
TBB,  Looms,  J.  M.  Hall  and  Thayer,  Js. 

Gen.  Statutes,  §  632,  provides  that  the  real  estate  of  an  intestate  which 
came  to  him  by  descent  or  devise  from  any  kinsman,  shall,  if  there  be 
no  brothers  or  sisters  of  the  blood  of  the  ancestor  from  whom  the  es- 
tate came,  nor  their  representatives,  go  equally  to  the  children,  if  any, 
of  such  ancestor  and  those  who  legally  represent  them,  with  a  proviso 
that  if  the  intestate  be  a  minor  and  '*  shall  not  leave  any  lineal  descend- 
ants, or  brother  or  sister  of  the  whole  blood,  or  any  descendants  of  such 
brother  or  sister,  or  any  parent*  such  estate  shall  be  distributed 
equally  to  the  next  of  kin  of  the  blood  of  the  ancestor  from  whom  it 
came.  A  minor  died  intestate  seised  of  real  estate  which  came  to  her 
by  devise  from  her  maternal  grandfather,  and  left  no  husband,  child, 
mother,  brother  or  sister,  nor  any  descendant  of  a  brother  or  sister, 
but  left  a  father,  and  a  maternal  aunt,  daughter  of  the  maternal  grand- 
father.   Held— 

1.  That  the  father  did  not  take  by  implication  under  the  proviso. 

2.  That  the  case  did  not  come  within  the  proviso,  inasmuch  as  the  intestate 

left  a  father,  and  was  therefore  not  within  the  class  of  minors  de- 
scribed in  it. 

8.  That  the  estate  went  to  the  maternal  aunt  under  the  provisions  of  the 
body  of  the  statute. 

A  proviso  in  a  statute  is  to  be  constnied  strictly,  and  takes  no  case  out  of 
the  enacting  clause  which  is  not  fairly  within  Its  terms. 

[Argued  October  30th— decided  December  30th,  1889.] 

Appeal  from  a  probate  decree  distributing  tlie  intestate 
estate  of  Lina  A.  Hawes,  deceased ;  taken  to  the  Superior 
Court  in  Fairfield  County,  and  heard  before  Torrance^  J. 
Facts  found,  and  judgment  rendered  for  the  appellee,  and 
appeal  by  the  original  appellants. 

F.  W.  Marshy  for  the  appellants. 

L.  D.  Brewster  and  JBT.  B.  Scotty  for  the  appellee. 

Thayer,  J.  Lina  A,  Hawes,  a  minor,  died  intestate, 
seised  of  certain  real  estate  which  came  to  her  by  devise 
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from  her  maternal  grandfather.  She  left  surviving  her  no 
husband,  no  children  or  descendant  of  any  child,  no  mother, 
and  no  brother  or  sister  or  any  descendant  of  any  brother  or 
sister.  The  appellee  is  her  father  and  the  appellant  is  her 
maternal  aunt,  the  daughter  of  the  grandfather.  The  Supe- 
rior Court  decided  that  the  father  is  the  proper  distributee 
of  the  real  estate.  Whether  that  decision  is  correct  is  the 
question  presented  by  this  appeal. 

Section  632  of  the  General  Statutes,  by  which  this  ques- 
tion is  to  be  determined,  after  providing  for  the  distribution 
of  all  the  real  and  personal  estate  of  all  intestates  who  leave 
no  children  or  any  legal  representatives  of  them,  proceeds 
as  follows :  "  but  all  the  real  estate  of  the  intestate  which 
came  to  him  by  descent,  gift  or  devise  from  any  kinsman, 
shall  belong  equally  to  the  brothers  and  sisters  of  the  intes- 
tate and  those  who  legally  represent  them,  of  the  blood  of 
the  ancestor  from  whom  such  estate  came  or  descended, 
and  in  case  there  be  no  brothers  and  sisters  or  legal  repre- 
sentatives as  aforesaid,  then  equally  to  the  children  of  such 
person  or  ancestor  and  those  who  legally  represent  them, 
and  if  there  be  no  such  children  or  their  representatives, 
then  equally  to  the  brothers  and  sisters  of  such  person  or 
ancestor  and  those  who  legally  represent  them,  and  if  there 
be  none  such,  then  it  shall  be  divided  in  the  same  manner 
as  other  real  estate  ;  provided  that  when  such  intestate  shall 
be  a  minor  and  shall  not  leave  any  lineal  descendants  or 
brother  or  sister  of  the  whole  blood,  or  any  descendants  of 
such  brother  or  sister,  or  any  parent,  such  estate  shall  be 
distributed  equally  to  the  next  of  kin  to  the  intestate  of  the 
blood  of  the  person  or  ancestor  from  whom  such  estate  came 
or  descended;  and  if  there  be  no  such  kindred,  then  to  the 
next  of  kin  of  the  intestate  generally,"  etc. 

It  is  clear  that  the  real  estate  in  question  belongs  to  the 
appellant,  as  the  child  of  the  ancestor  from  whom  it  came  to 
the  intestate,  unless  there  is  something  in  the  proviso  to 
give  it  a  different  direction.  In  Austin  v.  Wight^  88  Conn., 
405,  it  was  held  that  the  act  of  1866,  which  was  embodied 
in  the  revision  of  1875  in  the  form  of  this  proviso,  did  not 
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affect  the  distribution  of  ancestral  real  estate  of  an  intestate 
minor  who  left  a  parent.  That  act,  in  terms,  referred  to 
both  ancestral  real  estate  and  ancestral  personal  estate,  and 
it  is  conceded  that  if  the  proviso  now  refers  to  both  it  does 
not  affect  the  distribution  of  the  estate  in  controversy.  But 
it  is  claimed  in  behalf  of  the  appellee  that  it  refers  to  ances^ 
tral  real  estate  only,  and  that  as  a  consequence  the  parent 
becomes  the  distributee  of  such  estate.  There  is  nothing  in 
the  language  to  warrant  this  conclusion.  The  purpose  of 
the  proviso  manifestly  is  to  take  the  ancestral  estate  of  a 
certain  class  of  intestates  out  of  the  operation  of  the  preced- 
ing provisions  of  the  statute,  and  to  give  to  that  estate, 
whether  it  be  real  or  real  and  personal  estate  which  is  re- 
ferred to,  a  different  direction  from  that  it  would  take  but 
for  the  proviso.  The  class  of  intestates  to  whose  estates  di- 
rection is  thus  given  are  not  minors  generally,  but  those 
only  who  do  not  "  leave  any  lineal  descendants,  or  brothers 
or  sisters  of  the  whole  blood,  or  any  descendants  of  such 
brother  or  sister  or  any  parent.'*  An  intestate  minor  who 
leaves  a  parent  is  not  within  the  class.  His  ancestral  estate 
therefore  does  not  take  the  same  direction  as  that  of  intes- 
tates within  the  class,  nor  is  it  diverted  from  the  kin  of  the 
ancestor  to  the  parent  by  the  express  language  of  the  pro- 
viso. If  the  parent  takes  therefore  it  must  be  by  implica- 
tion. In  the  case  of  Austin  v.  Wiffhtj  already  referred  to, 
it  was  claimed  that  by  including  the  parent  among  those 
whose  non-existence  was  to  divert  the  estate,  there  was  a 
necessary  implication  that  the  parent,  if  in  existence,  would 
inherit  ancestral  real  estate ;  but  the  court  said  that  while 
there  was  some  ground  for  the  implication  claimed,  it  was 
not  a  necessary  implication,  because  the  statute  embraced 
ancestral  jt?er«cmaZ  estate  as  well  eisreal.  Attention  has  been 
called  to  this  language,  and  it  seems  to  be  a  part  of  the  ap- 
pellee's claim  that  the  parent  now  takes  by  necessary  impli- 
cation if  real  estate  only  is  embraced  in  the  proviso.  It  is  a 
sufficient  answer  to  this  claim  to  say  that  a  proviso  in  a 
statute  is  to  be  construed  strictly  and  takes  no  case  out  of 
the  enacting  clause  which  is  not  fairly  within  its  terms. 
Vol.  liVin.— 14 
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United  State%  v.  Dickson^  15  Pet,,  141.  There  is  no  necessity 
for  such  an  implication.  By  the  statute,  excluding  the 
proviso,  the  parent  would  take  the  ancestral  real  estate  be- 
fore all  kindred  of  the  ancestor  more  remote  than  his  brothers 
and  sisters  and  their  representatives.  By  the  proviso  the 
more  remote  kindred  of  the  ancestor,  being  kin  to  the  intes- 
tate of  the  blood  of  such  ancestor,  would  take  before  the 
parent,  had  there  been  no  exemption  made  in  the  parent's 
favor  by  naming  him.  There  was  a  reason  therefore,  if  real 
estate  only  is  referred  to,  for  naming  the  parent  among  those 
whose  non-existence  changes  the  order  of  distribution. 

It  follows  that  the  appellant,  and  not  the  appellee,  is  the 
proper  distributee  of  the  real  estate  in  question. 

There  is  error  in  the  judgment  complained  of. 


In  this  opinion  the  other  judges  concui-red. 


Hadlai  a.  Hull,  Tbiisteb,  vs.  Gideon  E.  Holloway 
and  others, 

New  London  Co.,  Oct.  T.,  18S9.    Andrews,  0.  J.  Carpenter,  Loomis, 
Beabdsley  and  J.  M.  Hall,  Js. 

A  testatrix  gave  her  estate  to  a  trustee  to  hold  and  manage  daring  the  lives 
of  her  husband  and  son  and  the  minority  of  the  children  of  the  latter, 
and  directed  that  he  should  from  time  to  time  pay  to  her  husband  "  so 
much  of  the  income  and  principal  as  he  might  require  for  his  personal 
use,  upon  his  written  request;''  and  that  after  his  death  so  much  of 
the  income  as  was  necessary  should  be  expended  for  the  maintenance 
of  her  son  and  his  children,  the  property  upon  the  termination  of  the 
trust  to  be  divided  among  her  heirs  at  law  according  to  the  statute 
with  regard  to  intestate  estates.    Held — 

1.  That  the  life  estate  given  the  husband  was  not  enlarged  to  a  fee  by  the 

provision  for  the  payment  to  him  of  '*  so  much  of  the  Income  and  prin- 
cipal as  he  might  require  for  his  personal  use." 

2.  That  it  was  not  intended  by  this  provision  to  give  the  husband  whatever 

he  might  demand,  but  only  what  was  needed  for  his  support,  after  he 
had  used  whatever  other  means  of  support  he  might  have. 
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8.  That  the  trustee  was  to  use  his  judgment  as  to  what  should  be  paid  to 
the  husband,  and  the  payment  was  to  be  made  only  on  a  concurrence 
of  his  judgment  with  that  of  the  husband.  If  they  differed  as  to  the 
necessity,  or  the  property  should  be  wrongfully  applied  to  the  hus- 
band's use,  the  court  would  on  application  protect  the  rights  of  all 
parties  interested. 

4.  That  it  was  the  duty  of  the  trustee  to  allow  the  fund,  so  far  as  not 

needed  for  the  support  of  the  husband,  to  accumulate  during  the  life 
of  the  latter. 

5.  That  after  the  death  of  the  husband  the  trustee  was  to  apply  so  much 

of  the  income  as  was  necessary  for  the  support  of  the  son  and  his  chil- 
dren during  the  life  of  the  son  and  the  minority  of  the  children,  at  the 
end  of  which  time  it  was  to  be  distributed  according  to  the  will. 

[Argued  October  15th— decided  October  30th,  1889.] 

SXTIT  fof  the  construction  of  the  will  of  Mary  E.  Hollo- 
way;  brought  to  the  Superior  Court  for  New  London 
County,  and  reserved  for  the  advice  of  this  court.  The  case 
is  fully  stated  in  the  opinion. 

jBT.  -4.  JSmH,  for  the  plaintiff. 

B.  Wheelerj  for  the  defendant  G.  E.  Holloway. 

A.  Brandegee,  for  the  defendants  G.  E.  Holloway,  Jr.,  and 
Vera  G.  Holloway. 

J.  M,  Hall,  J.    This  action  is  brought  by  the  trustee 
under  the  will  of  Mary  E.  Holloway,  deceased,  to  obtain^ 
for  his  guidance  a  construction  of  certain  clauses  of  the  will. 
The  part  of  the  will  giving  rise  to  the  questions  in  the  case 
is  as  follows : — 

"AH  the  real  estate  of  which  I  die  possessed,  and  all  my 
personal  property,  except  such  as  is  hereinafter  named  and 
specially  bequeathed,  I  give,  devise  and  bequeath  to  Patrick 
H.  Hutchinson,  of  the  city  of  Boston,  within  the  county  of 
Suffolk  and  Commonwealth  of  Massachusetts,  in  trust  for 
the  following  uses  and  purposes,  namely ;  to  be  by  him  held, 
managed,  invested,  re-invested  and  expended  for  the  benefit, 
maintenance  and  support  of  my  husband,  Gideon  E.  HoUo- 
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way,  during  his  life,  and,  after  his  death,  for  the  benefit, 
maintenance  and  support  of  my  son,  Gideon  E.  HoUoway, 
Junior,  and  of  any  child  or  children  of  my  said  son,  which 
may  be  born  hereafter,  as  the  fruit  of  any  marriage  by  him 
hereafter  contracted. 

"This  trust  is  to  continue  during  the  lives  of  my  said 
husband  and  my  said  son,  and  during  the  life  and  minority 
of  any  of  my  said  son's  children,  born  as  aforesaid.  I  here- 
by give  said  trustee  full  power  and  authority  to  mortgage, 
sell  and  convey  any  and  all  of  my  said  real  estate,  whenever 
in  his  judgment  it  shall  be  for  the  advantage  of  the  benefi- 
ciaries under  this  trust;  but  he  may  so  mortgage  or  sell 
said  real  estate  during  the  lifetime  of  my  said  husband  only 
with  his  written  consent,  I  direct  that  said  trustee  shall 
from  time  to  time  pay  and  transfer  and  convey  to  my  said 
husband,  for  his  use  and  benefit,  so  much  of  the  income  and 
principal  of  the  above  named  property  as  my  said  husband 
may  require  for  his  own  personal  use,  the  same  to  be  paid, 
transferred  and  conveyed  to  my  said  husband  upon  his 
written  request. 

"  I  direct  that  no  part  of  said  trust  fund  shall  be  used  to 
pay  any  existing  or  future  indebtedness  of  my  said  husband 
or  of  my  said  son,  neither  shall  said  trust  fund  be  liable  in 
any  way  for  any  debts  of  my  said  husband  or  son  now  out- 
standing, if  any,  or  for  any  that  hereafter  may  be  contracted 
by  either  of  them. 

"  And  it  is  my  will  that  after  the  death  of  my  said  hus- 
band, the  income  of  property  then  remaining  in  the  hands 
of  said  trustee  and  belonging  to  said  trust  funds,  or  so  much 
of  said  income  as  said  trustee  may  deem  necessary,  shall  be 
expended  by  him  for  the  benefit,  maintenance  and  support 
of  my  said  son,  and  of  his  child  or  children  of  any  marriage 
to  be  by  him  hereafter  contracted,  if  any. 

"  Any  portion  of  said  income  not  so  expended  may,  at  the 
discretion  of  said  trustee,  be  added  to  the  principal  of  said 
fund,  or  be  reserved  to  meet  any  extraordinary  require- 
ments of  those  for  whose  benefit  said  trust  is  created. 

"  I  direct  that  upon  the  termination  of  said  trust  by  the 
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death  of  my  husband  and  son  and  the  death  or  majority  of 
my  son's  child  or  children  as  aforesaid,  the  property  held 
under  the  provisions  of  said  trust  be  divided  among  my 
heirs-at-law,  according  to  the  statutes  of  the  state  of  Con- 
necticut for  the  distribution  of  intestate  property,  excluding 
therefrom  the  issue  of  my  son's  first  marriage." 

The  property  covered  by  the  trust  is  a  piece  of  real  estate 
situated  in  the  city  of  New  London,  and  subject  to  a  mort- 
gage. The  beneficiaries  under  the  trust  are  Gideon  E.  Hol- 
loway,  husband  of  the  testatrix,  Gideon  E.  Holloway,  Jr., 
her  son,  and  Vera  G.  Holloway,  her  granddaughter. 

The  trustee,  in  his  complaint,  propounds  the  following 
questions : — 

1st.  What  authority  said  trustee  has  to  sell  said  real  estate 
and  under  what  restrictions  he  must  act  ? 

2d.  What  money  or  proceeds  of  said  sale  said  trustee  can 
lawfully  pay  to  said  Gideon  E.  Holloway  under  said  will  ? 

Sd.  Whether  said  Gideon  E.  Holloway  has  the  unqualified 
right  to  demand  of  said  trustee  a  sale,  and  the  payment  to 
him  of  the  whole  or  any  part  of  the  proceeds  of  said  sale,  or 
a  conveyance  of  said  real  estate  to  him. 

4th.  Whether  said  trustee  is  to  exercise  his  personal  dis- 
cretion as  to  the  needs  and  requirements  of  said  Gideon  E. 
Holloway  and  in  paying  money  to  said  Holloway  on  his  re- 
quest under  said  will. 

5th.  What  money  or  proceeds  of  sale  of  said  land  said 
trustee  can  pay  to  said  Gideon  E.  Holloway,  Jr.,  under  said 
will,  and  what  rights  he  has  to  said  money  or  proceeds  dur- 
ing the  life  of  his  father  ? 

6th.  What  money  or  proceeds  of  sale  of  said  land  said 
trustee  can  pay  to  said  Vera  G.  Holloway,  and  what  rights 
she  has  to  said  money  or  proceeds  during  the  lives  of  her 
father  and  grandfather? 

7th.  Whether  said  trustee  is  authorized  or  directed  to 
transfer  said  real  estate  or  the  proceeds  to  said  Gideon  E. 
Holloway  upon  his  simple  request  in  writing,  or  whether 
said  trustee  shall  first  be  satisfied  in  the  exercise  of  his  own 
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discretion  that  said  Holloway  actually  requires  the  same  for 
his  necessary  uses  and  personal  maintenance  and  support. 

All  parties  in  interest  agree  that  it  is  for  the  advantage  of 
the  beneficiaries  that  the  property  be  sold,  and  Gideon  E. 
Holloway  having  consented  in  writing  to  the  sale,  it  becomes 
the  duty  of  the  trustee  under  a  proper  order  of  the  court  of 
probate  to  sell  the  property  and  convert  the  proceeds  of  the 
sale  into  a  trust  fund,  to  be  held  for  the  purposes  named  in 
the  will.     This  disposes  of  the  first  question  proposed. 

The  main  questions  of  the  case  involve  the  rights  of  Gid- 
eon E.  Holloway,  Sr.,  in  the  trust  fund,  and  are  suggested 
by  the  following  ambiguous  language  contained  in  one  clause 
of  the  will,  a  construction  of  which  will  afford  a  general 
answer  to  nearly  all  the  questions  presented.  This  clause 
reads  as  follows : — 

"  I  direct  that  said  trustee  shall  from  time  to  time  pay  and 
transfer  and  convey  to  my  said  husband,  for  his  use  and 
benefit,  so  much  of  the  income  and  principal  of  the  above 
named  property  as  my  said  husband  may  require  for  his  own 
personal  use ;  the  same  to  be  transferred  and  conveyed  to 
my  said  husband  upon  his  written  request." 

In  behalf  of  Holloway  it  is  claimed  that  under  this  clause 
of  the  will  he  is  entitled  to  full  maintenance  and  support  out 
of  the  trust  estate,  as  well  from  the  principal  as  from  the 
income,  without  regard  to  any  other  income  or  means  of 
support  he  may  have,  and  that  it  is  obligatory  upon  the 
trustee  to  transfer  and  pay  over  the  same  to  him  upon  his 
written  request.  In  other  words,  that  Holloway  takes  an 
equitable  fee  or  an  equitable  absolute  interest  in  the  por- 
tion demanded  by  him,  and  that  the  legal  title  passes  to 
him  on  the  transfer. 

If  this  claim  is  correct  Holloway  can,  by  a  single  stroke  of 
the  pen,  take  possession  of  the  entire  trust  estate,  convert 
the  same  to  his  individual  use,  and  excluding  all  other  ben- 
eficiaries under  the  will,  terminate  the  trust. 

Undoubtedly  the  language  of  the  clause  in  question,  stand- 
ing alone,  and  considered  without  reference  to  the  intention 
of  the  testatrix  gathered  from  other  parts  of  the  instrument, 


Digiti 


ized  by  Google 


DECEMBER,  1889.  216 

Hull  V.  HoUoway. 

would  admit  of  the  construction  claimed.  But  here,  as  in 
another  recent  case,  we  are  satisfied  that  such  a  construction 
would  defeat  the  manifest  intent  of  the  testatrix.  Glover 
V.  Stilhon,  56  Conn.,  318. 

In  all  these  cases  courts  are  astute  to  discover  the  inten- 
tion of  the  testator  as  gathered  ex  visceribiis  testamenti,  by  a 
careful  scrutiny  of  the  language  of  the  entire  instrument  and 
by  the  situation  of  all  parties  and  their  relation  to  the  subject 
matter.  The  struggle  in  such  cases,  observes  Judge  Story, 
"  is  to  accomplish  the  real  objects  of  the  testator  so  far  as 
they  can  be  accomplished  consistently  with  the  principles 
of  law,  but  in  no  case  to  exceed  his  intention  fairly  deduci- 
ble  from  the  very  words  of  the  will."  Nightingale  v.  Mason^ 
5  Mason,  336. 

As  we  read  this  will  we  are  convinced  that  the  testatrix 
had  two  special  objects  which  she  desired  to  compass  by  the 
creation  of  the  trust  in  question.  First,  as  a  devoted  wife 
she  desired  to  make  suitable  provision  for  the  possible  neces- 
sities of  her  husband ;  and  second,  as  a  mother  she  was  anx- 
ious that  her  only  son  and  his  children  might  have  the 
benefit  of  any  portion  of  the  trust  fund  unexpended  at  the 
decease  of  her  husband. 

To  accomplish  these  objects  she  creates  a  trust  by  the  fol- 
lowing significant  language:  "This  trust  is  to  continue 
during  the  lives  of  my  said  husband  and  my  said  son,  and 
duiing  the  life  and  minority  of  any  of  my  said  son's  children, 
bom  as  aforesaid."  She  next  empowers  the  trustee  to 
mortgage  and  to  sell  and  convey  the  property  whenever  it 
may  be  for  the  advantage  of  the  beneficiaries  under  the  trust, 
stipulating  that  it  shall  not  be  sold  in  the  lifetime  of  her 
h'usband  without  his  consent.  She  forbids  the  use  of  any 
portion  of  the  trust  estate  for  payment  of  the  debts  of  her 
husband  or  son,  outstanding  or  thereafter  contracted,  pro- 
vides for  a  disposition  of  the  income  after  the  death  of  her 
husband,  directs  that  "any  portion  of  said  income  not  so 
expended  may  at  the  discretion  of  said  trustee  be  added  to 
the  principal  of  said  trust  fund  or  be  reserved  to  meet  any 
extraordinary  requirements  of  those  for  whose  benefit  said 
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trust  is  created,''  and  finally  orders  that  upon  the  determin- 
ation of  the  trust  by  the  death  of  her  husband  and  son  or 
majority  of  her  son's  children,  the  trust  estate  shall  be  dis- 
tributed under  the  provisions  of  the  statute  for  the  distribu' 
tion  of  intestate  estates. 

We  cannot  imagine  what  more  explicit  or  forceful  lan- 
guage the  testatrix  could  have  chosen,  to  evince  her  deliber- 
ate intent  to  create  a  trust  that  should  permanently  inure 
to  the  benefit  of  both  husband  and  son,  than  that  contained 
in  the  several  provisions  of  her  will  above  recited. 

This  clearly  expressed  intention  of  the  testatrix  is  utterly 
repugnant  to  the  claim  that  Holloway  can  at  his  option  ter- 
minate the  trust  by  his  written  request.  We  are  clear  that 
a  life  estate  only  was  intended  to  be  created  for  her  husband 
by  the  testatrix ;  except  that  in  a  certain  emergency  here- 
after referred  to  the  whole  fund  might  be  devoted  to  his 
necessities. 

It  is  suggested  that  the  power  of  disposal  given  to  Hullo- 
way  in  the  will,  enlarges  the  life  estate  to  a  fee.  This  court 
however  has  recently  held  otherwise.  In  Qlover  v.  StilUon^ 
mpruj  Carpenter,  J.,  says:  "The  power  of  sale  may  in 
certain  doubtful  cases  aid  in  ascertaining  the  intention,  but 
to  give  it  an  artificial  and  technical  force,  and  thereby  defeat 
the  manifest  intention  of  the  testator,  is  wholly  inadmissi- 
ble." See  also  Lems  y.  Palmer^  46  Conn.,  454;  Brant  v. 
Virginia  Coal  ^  Iron  Co.,  98  U.  S.  R.,  326 ;  Welsh  v.  Wood- 
bury,  144  Mass.,  545. 

Holloway  therefore  having  a  life  interest  in  the  trust 
estate,  to  what  extent  and  under  what  circumstances  is  the 
trustee  authorized  to  pay  over  to  him  any  of  the  income^or 
principal  thereof?  This  depends  upon  the  construction  to 
be  given  to  the  word  "  require,"  as  used  in  the  phrase  "  as  my 
said  husband  may  require  for  his  own  personal  use."  The 
word  in  itself  is  ambiguous.  In  behalf  of  Mr.  Holloway  it 
is  claimed  that  it  must  be  construed  to  mean  "  to  demand  " 
or  "  claim  as  of  right  and  by  authority."  But  the  word  "re- 
quire "  is  as  frequently  and  correctly  used  in  the  sense  of 
"  to  need  "  or  "  to  be  requisite  " ;  and  we  adopt  this  defini* 
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tioD  for  the  purposes  of  this  case,  which  reconciles  this  clause 
with  the  manifest  intention  of  the  testatrix  as  gathei*ed  from 
all  other  parts  of  her  will,  and  the  relation  which  she  occu- 
pied towards  the  beneficiaries  as  wife  and  mother. 

Under  this  construction  Mr.  Holloway*s  participation  in 
the  trust  fund  is  limited  to  his  personal  necessities.  Both 
income  and  principal  are  placed  under  the  same  limitation 
and  restriction.  The  testatrix  did  not  intend  that  her  trus- 
tee should  pay  over  to  her  husband  either  income  or  princi- 
pal, unless  an  emergency  arose  which  demanded  them  for 
his  personal  suppoiii,  and  if  such  a  crisis  in  his  affairs  should 
arise,  then  she  gave  her  trustee  full  power  to  exhaust  the 
entire  trust  fund,  if  necessary,  in  providing  for  his  personal 
support  and  maintenance. 

The  remarks  of  LooMis,  J.,  in  giving  the  opinion  of  this 
court  in  the  late  case  of  Peckham  v.  Lego^  51  Conn.,  555,  are 
applicable  here : — "  The  language  necessarily  implies  a  con- 
sciousness on  the  part  of  the  testatrix  that  she  had  given 
only  a  life  estate;  but  it  occurs  to  her  that  the  income  may 
be  so  limited  and  their  circumstances  so  reduced  that  they 
may  lack  the  means  of  comfortable  support,  and  she  adds 
the  clause  under  consideration  to  meet  such  an  emergency ; 
but  this  clause  was  never  intended  to  sweep  away  the  life 
estate.  It  was  only  to  be  called  into  play  by  an  emergency 
— ^by  the  needs  of  her  beneficiaries.  The  right  to  resort  to 
the  principal  was  founded  on  necessity  and  restricted  by 
necessity.  If  it  should  not  be  necessary  it  is  all  a  mere  life 
estate ;  if  it  is,  then  the  restriction  is  that  all  except  the  ne- 
cessary portion  so  taken  remains  a  mere  life  estate." 

HoUoway  is  presumably  self-supporting  and  possibly  pos- 
sessed of  property  far  in  excess  of  the  entire  trust  estate. 
So  long  as  he  is  able  to  support  himself  by  his  own  exertions, 
or  has  property  available  for  his  support,  the  trustee  has  no 
right  to  pay  over  to  him,  on  his  demand  or  otherwise,  any 
portion  of  the  income  or  principal  of  the  trust  fund.  "  The 
contingency  must  be  his  actual  need,  and  not  his  expecta- 
tion or  opinion  of  it."     Hull  v.  Culver^  34  Conn.,  405. 

The  judgment  of  the  trustee  must  concur  with  that  of 
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Holloway  as  to  the  necessity  of  the  use  of  either  income  or 
principal  for  his  personal  necessities.  If  they  differ  as  to 
such  necessity,  or  the  income  or  principal  of  the  trust  estate 
should  be  wrongfully  applied  to  HoUoway's  use,  the  Supe- 
rior Court,  as  a  court  of  equity,  or  possibly  the  probate  court, 
would  afford  ample  protection  to  all  interested  in  the  trust. 

We  think  the  foregoing  considerations  suflBciently  answer 
the  second,  third,  fourth  and  seventh  questions  of  the  com- 
plaint. 

The  fifth  and  sixth  questions  relate  to  the  rights  of  Gideon 
E.  Holloway,  Jr.,  and  Vera  G.  Holloway,  his  daughter,  to 
share  iu  the  trust  estate,  aud  may  be  quickly  disposed  of. 

Neither  is  entitled  to  any  benefit  from  the  trust  fund 
during  the  lifetime  of  Gideon  E.  Holloway,  Sr.  After  his 
decease,  by  the  plain  provisions  of  the  will,  Gideon  E.  Hol- 
loway, Jr.,  and  any  children  of  his  by  marriage  subsequent 
to  the  date  of  the  will,  stand  on  equal  footing  in  relation  to 
the  trust  estate  and  have  equal  right  to  the  income  of  the 
trust  fund  for  their  benefit,  maintenance  and  support,  sub- 
ject only  to  the  discretion  of  the  trustee  as  to  the  amount 
and  time  of  payment;  and  the  existence  of  a  necessity  for 
such  application  of  the  trust  estate. 

We  advise  the  Superior  Court  that  Gideon  E.  Holloway, 
Sr.,  is  entitled  to  be  paid  nothing  by  the  trustee  from  the 
trust  estate  until  such  time  as  tlie  trustee  is  satisfied  that  he 
has  need  of  the  same  for  his  personal  support ;  that  it  is  the 
duty  of  the  trustee  to  hold  the  fund,  and  if  not  required  for 
the  necessary  support  of  Holloway,  Sr.,  to  allow  the  same  to 
accumulate  during  his  lifetime,  and  upon  his  decease  the 
trustee  may  expend  so  much  of  the  income  as  he  may  deem 
necessary  for  the  benefit,  support  and  maintenance  of  Gideon 
E.  Holloway,  Jr.,  Vei*a  G.  Holloway,  and  any  other  children 
of  said  Holloway,  Jr.,  entitled  to  the  benefit  of  the  trust. 

In  this  opinion  the  other  judges  concuiTed. 
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Thb  Ukion  Hardwabe  Company  vs.  The  Plume  & 
Atwood  Manufacturing  Company. 

New  Hayen  and  Fairfield  Cos.,  Oct.  T.,  1889.    Cabpemteb,  Pabdee, 
Loom  18,  Seymoub  and  Pbrntice,  Js. 

A  oorporation  agreed  with  the  plaintiffs  to  sell  goods  of  their  manufacture 
on  commission  at  a  price  to  be  fixed  by  the  plain  tifFs  and  to  account  for 
all  sales.  The  goods  were  received,  and  sold  by  the  corporation  for  less 
than  the  price  fixed,  and  the  money  received  for  them  accounted  for  to 
the  plaintiffs.    Held,  In  a  suit  to  recover  the  balance — 

1.  That  the  corporation  could  not  set  up  in  defense  that  the  undertaking 

was  ultra  vires. 

2.  Tliat  the  plaintiffs  were  entitled  to  recover  the  balance  of  the  price 

agreed,  deducting  the  defendant's  commissions  on  the  sum ;  also  inter- 
est from  the  time  the  sum  became  due. 

[Argued  November  15th— decided  December  SOth,  1880.] 

Action  to  recover  for  goods  sold  by  the  defendant  corpo- 
ration for  the  plaintiffs  upon  a  commission ;  brought  to  the 
Superior  Court  in  New  Haven  County,  and  tried  to  the  court 
before  Andrews^  J.  Facts  found  and  judgment  rendered  for 
the  plaintiffs  and  appeal  by  the  defendant.  The  case  is  suffi- 
ciently stated  in  the  opinion. 

S.  W.  Kellogg^  for  the  appellant. 

1.  The  defendant  had  no  power  to  make  the  contract  in 
question.  The  powers  of  a  corporation  are  limited  to  those 
specified  in  its  charter,  or  in  the  case  of  a  joint  stock  corpo- 
ration to  those  specified  in  its  articles  of  association,  with 
such  as  are  necessaiy  or  incidental  thereto,  and  it  is  not 
claimed  on  the  other  side  that  under  these  articles  the  de- 
fendant had  power  to  undertake  the  business  out  of  which 
the  present  liability  is  claimed  to  grow.  Hood  v.  N.  York 
^  K  Haven  R.  B.  Co.,  22  Conn.,  1 ;  s.  c,  id.,  502 ;  Ore- 
gonian  Railway  Co.  v.  Oregonian  Railway  ^  Navigation  Co., 
20  Am.  &  Eng.  Railway  Cases,  624,  528 ;  Davis  v.  Old  Col- 
ony R.  R.  Co.,  131  Mass.,  258 ;  Downing  v.  Mi.  Washington 
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Road  Co.^  40  N.  Hamp.,  230 ;  Franklin  Co.  v.  Lemston  Inst, 
for  Savings^  45  Maine,  43 ;  Thomas  v.  Railroad  Co,^  101  U. 
S.  R.,  71 ;  Ashbury  Railway  Carriage  Co.  v.  Ricke^  L.  R.,  7 
H.  L.  Cas.,  663.  And  the  plaintiff  was  bound  to  take  no- 
tice that  the  defendant  had  not  this  power,  as  its  articles  of 
association  were  a  matter  of  public  record.  Pearce  v.  Madi- 
son ^  Indianapolis  R.  R.  Co.^  21  How.,  441.  See  also  2  Mora- 
witz  on  Corp.,  §§  580,  591;  Alexander  v.  Cavldwell^  83  N. 
York,  480. 

2.  The  defendant  is  not  estopped  from  setting  up  its  want 
of  power.  The  plaintiff  was  not  induced  in  any  manner  by 
the  defendant  to  enter  into  the  contract.  It  will  be  taken 
to  have  known  from  the  public  records  what  were  the  limita- 
tions of  the  defendant's  power,  and  so  it  was  not  misled. 
Authorities  before  cited. 

3.  The  court  erred  in  not  deducting  the  commissions  fi*om 
the  amount  for  which  the  defendant  was  adjudged  liable. 
These  were  provided  for  by  the  contract.  It  erred  also  in 
charging  the  defendant  with  interest.  Wells  v.  Abernethy^ 
5  Conn.,  222;  Clark  v.  Clark,  46  id.,  586;  3  Parsons  on 
Cont.,  6th  ed.,  105,  note ;  White  v.  Miller,  78  N.  York,  398; 
Mansfield  v.  i\r.  York  Central  R.  R.  Co.,  114  id.,  331. 

JT.  B.  Graves,  for  the  appellee. 

Prenticb,  J.  The  defendant  was  a  joint  stock  corpora- 
tion whose  purposes  and  powers  were  by  its  articles  defined 
to  be  as  follows  : — 

"  The  purpose  for  which  said  corporation  is  formed  is  the 
following,  to  wit :  to  manufacture  metals  of  which  copper, 
spelter  or  nickel,  or  like  substances,  form  the  whole  or  parts 
thereof,  and  to  manufacture  said  metals  or  substances  into 
articles  made  wholly  or  in  part  therefrom  ;  to  buy,  sell,  own 
and  deal  in  any  and  all  real  and  personal  property  necessary 
or  convenient  for  the  prosecution  of  said  business ;  and  gen- 
erally to  do  all  things  incidental  to  said  business  and  to  the 
proper  management  thereof. 

For  the  purposes  of  its  business  the  defendant  maintained 
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a  store  in  the  city  of  Boston  for  the  sale  of  its  own  goods 
and  other  allied  articles.  The  plaintiff  was  a  manufacturer 
of  skates.  In  1877  the  plaintiff  and  defendant  entered  into 
an  agreement  whereby  the  defendant  became  the  selling 
agent  of  the  plaintiff  in  Boston.  The  terms  of  this  agree- 
ment were  reduced  to  writing.  By  its  provisions  the  de- 
fendant undertook  to  handle  the  plaintiff's  product,  and  the 
plaintiff  undertook  to  consign  its  goods  to  the  defendant  to 
be  sold.  The  goods  were  to  remain  the  plaintiff's  property 
until  sold,  the  selling  prices  were  to  be  such  as  the  plaintiff 
should  from  time  to  time  fix,  and  all  sales  were  to  be  ac- 
counted for  upon  receipt  of  payment.  For  its  services  the 
defendant  was  to  receive  a  commission.  The  parties  acted 
under  this  agreement  for  several  years,  and  annually  settled 
their  accounts  to  their  mutual  satisfaction,  the  plaintiff  often 
allowing  rebates  from  the  consigned  or  established  price.  In 
the  fall  of  1885  the  plaintiff,  acting  under  this  agreement, 
sent  to  the  defendant  a  consignment  of  skates  for  sale  at 
certain  fixed  prices  appearing  in  its  list.  Sharp  business  com- 
petition during  the  winter  induced  the  defendant,  against 
express  directions  of  the  plaintiff,  to  cut  prices  and  sell  the 
skates  at  a  considerable  reduction  from  the  established  price. 
The  amount  received  upon  these  sales  had  been  accounted 
for  by  the  defendant.  The  complaint  sets  up  these  facts, 
and  seeks  to  recover  the  balance  due  for  the  goods  so  sold. 

Defense  is  made  upon  the  ground  that  the  alleged  agree- 
ment and  the  defendant's  undertaking  to  sell  the  skates  were 
in  excess  of  its  corporate  powers,  and  that  therefore  it  is  not 
bound  by  the  terms  of  the  agreement.  In  the  opinion  of  the 
court  it  is  altogether  immaterial  whether  or  not  the  agree- 
ment was  ultra  vires  as  claimed.  The  defendant's  undertak- 
ing under  it  was  not  one  prohibited  by  law.  It  was  at  most 
only  in  excess  of  corporate  powers.  In  pursuance  of  the 
agreement  the  defendant  has  received  from  the  plaintiff  its 
goods  and  sold  them.  Having  thus  received  the  benefit  of 
the  agreement,  the  law  will  not  allow  it  to  set  up  its  own 
wrong  to  enable  it  to  escape  responsibility.  Having  received 
the  property  of  the  plaintiff  in  pursuance  of  the  agreement 
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it  will  not  be  sufiPered  to  appropriate  it,  and  under  the  plea 
of  ultra  vires  defeat  recovery  therefor.  It  will  so  far  be  held 
to  the  terms  of  the  contract.  This  principle  of  law  is  recog- 
nized by  all  the  modern  text-writers  and  by  the  great  cur- 
rent of  modern  decisions. 

Wood's  Field  on  Corporations,  855,  states  the  rule  as  fol- 
lows : — "  It  is  evident  that  by  the  plainest  principles  of  jus- 
tice corporations  making  contracts  in  such  cases  and  receiving 
the  consideration  and  full  benefits  of  the  same  should  not  be 
allowed  to  defeat  the  obligations  made  by  them  therefor,  or 
at  least  should  not  be  permitted  with  impunity  to  appropri- 
ate the  property  of  another  received  by  virtue  of  such  con- 
tract, and  under  the  plea  of  ultra  vires  defeat  any  recovery 
therefor."  See  also  2  Morawitz  on  Corporations,  §§  581,  689 ; 
Sedgwick's  Stat.  &  Const.  Law,  90 ;  Toumship  of  Fine  Orove 
V.  TalcoU,  19  WaU.,  666,  678 ;  Railway  Co.  v.  McCarthy,  96 
U.  S.  R.,  258,  267  ;  Whitney  Arms  Co.  v.  Barlow,  63  N.  York, 
62, 70  ;  Oil  Creek  ^  Allegheny  River  R.  R.  Co.  v.  Penn.  Trans^ 
portation  Co,,  88  Penn.  St.,  160, 166  ;  Chicago  Building  So.  v. 
Crowell,  65  111.,  453,  460  ;  State  Board  of  Agriculture  v.  Citi- 
zens^ Street  Railway  Co.,  47  Ind.,  407,  411. 

This  court,  in  Fidler  ^  Wife  v.  Naugatuck  R.  R.  Co.,  21 
Conn.,  557,  clearly  recognizes  this  doctrine. 

Objection  is  made  to  the  allowance  of  interest  by  the  court 
below.  The  defendant  contracted  to  promptly  account  for 
the  proceeds  of  all  sales.  The  plaintiff  has  suffered  not  only 
from  the  non-payment  of  the  price  of  the  goods  sold,  but 
by  its  detention  for  several  years.  Interest  was  therefore 
properiy  considered  as  an  element  of  the  plaintiffs  damage. 

The  court  below  neglected  to  make  allowance  to  the  de- 
fendant for  its  commissions.  This  oversight  should  be  cor- 
rected.   These  commissions  with  interest  amount  to  $164.66. 

There  is  error  in  the  judgment  below  to  the  amount  of 
$164.66  in  not  allowing  commissions.  Otherwise  there  is  np 
error,  and  the  judgment  should  be  affirmed  for  $2,209.06. 

In  this  opinion  the  other  judges  concurred. 
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Ebastxts  F.  Hewitt's  Appeal  fbom  Pbobatb. 

New  London  Co.,  Oct  T.,  1889.    Andbews,  C.  J.,  Cabpenteb,  Loomis, 
Beabdslet  and  J.  M.  Hall,  Js. 

A  testator  constituted  the  residue  of  his  property,  which  was  nearly  all 
personal,  a  fund,  the  income  from  which  was  to  be  divided  into  as 
many  parts  as  he  should  leave  nephews  and  nieces,  or  their  represen- 
tatives, living  at  his  death,  and  one  part  paid  to  each  during  life;  with 
a  gift  over  of  each  share  of  the  principal  upon  the  death  of  the  person 
having  the  life  use  of  it.  The  testator  was  domiciled  within  the  pro- 
bate district  of  Ledyard  and  the  probate  court  of  that  district  assumed 
jurisdiction  of  the  estate  for  the  purpose  of  its  settlement.  The 
executor  lived  within  the  probate  district  of  Norwich,  and  had  the  per- 
sonal property  at  his  place  of  residence.  He  had  settled  his  adminis- 
tration account,  but  no  distribution  or  other  division  of  the  property  had 
been  made.  No  trustee  was  appointed  by  the  will  and  the  executor  had 
not  been  appointed  trustee  by  the  court.  Most  of  the  nephews  and 
nieces  mentioned  in  the  will  resided  out  oi  the  state  and  several  of  them 
in  the  state  of  Pennsylvania,  ul,  who  had  been  appointed  by  a  court  in 
that  state  a  trustee  of  the  property  of  those  residing  there,  applied  to 
the  probate  court  of  the  Norwich  district,  under  Gen.  Statutes,  §  407, 
for  an  order  giving  him  the  custody  of  the  portions  of  the  property  of 
which  his  wards  had  the  life  use,  making  the  executor  a  respondent. 
Such  an  order  was  made  and  the  executor  appealed  from  it  to  the  Su- 
perior Court,  which  court  affirmed  the  order  of  the  probate  court.  On 
an  appeal  from  this  judgment  by  the  executor,  it  was  held— 

L  That  the  executor's  liability  on  his  administration  bond  if  he  complied 
with  the  order,  and  his  liability  to  a  suit  by  ul  if  he  refused  to  comply 
with  it,  gave  him  a  sufficient  interest  in  the  matter  to  enable  him  to 
appeal  from  the  probate  order. 

2.  That  the  will  intended  a  single  trust,  to  be  managed  as  such,  and  the 

income  from  It  divided  among  the  beneficiaries,  and  not  as  many  dif- 
ferent trusts  as  there  were  separate  beneficiaries. 

3.  That  the  estate  being  legally  In  settlement  in  the  probate  court  of  the 

Ledyard  district,  and  not  having  been  divided  by  distribution  or  other- 
wise, that  court  alone  had  jurisdiction  over  an  application  by  a  foreign 
trustee  for  an  order  for  possession  of  portions  of  the  property. 

4.  That  the  fact  that  the  executor  resided  within  the  probate  district  of 

Norwich,  and  had  the  personal  property  in  his  possession  there,  did 
not  give  the  probate  court  of  that  district  jurisdiction. 

5.  That  it  was  the  duty  of  the  Ledyard  probate  court  to  keep  the  property 

within  its  control  until  the  time  came  for  final  distribution. 

[Argued  October  15th-4ecided  October  30th,  1889.] 
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Appeal  from  a  decree  of  the  court  of  probate  for  the 
district  of  Norwich,  appointing  the  appellee  trustee  of  cer- 
tain personal  property,  in  which  persons  not  resident  in  the 
state  had  a  life  interest,  and  authorizing  the  transfer  of  such 
property  by  the  appellant,  who  as  executor  had  the  property 
in  his  custody,  to  the  trustee,  under  Gen.  Statutes,  §  497 ; 
brought  to  the  Superior  Court  in  New  London  County,  and 
heard  before  F.  B.  Mall^  J.  Facts  found  and  probate  de- 
cree affirmed,  and  appeal  by  the  original  appellant.  The 
case  is  fully  stated  in  the  opinion. 

G.  Greene^  Jr.^  and  (7.  F.  Thayer^  for  the  appellant. 

1.  The  executor  has  an  interest  qualifying  him  to  appeal. 
Though  not  named  in  the  will  as  trustee,  yet  his  trust  as 
executor  required  him  to  protect  the  rights  of  the  legatees. 
The  court  of  probate  for  fhe  Ledyard  district  might  have 
appointed  a  trustee  under  Gen.  Statutes,  §  491,  but  there 
was  no  necessity  for  it.  The  executor  might  properly  per- 
form, as  he  did,  the  duties  of  a  trustee,  and  for  any  failure 
of  duty  would  have  been  liable  on  his  bond  as  executor. 
Schouler  on  Exrs.,  §§  238-241 ;  Sanford  v.  Gilman,  44  Conn., 
461.  He  is  by  his  bond  to  "  well  and  truly  administer  the 
estate  according  to  law,"  and  the  will  is  the  law  of  the  es- 
tate. Pease  v.  Phelps^  10  Conn.,  62;  Moore  v.  Holmes^ 
32  id.,  553 ;  Rhodes  v.  Seymour^  36  id.,  1 ;  Sanford  v.  6rt7- 
man^  supra.  The  mere  settlement  of  his  administration 
account  does  not  exhaust  his  powers.  Davis  v.  Weed^  44 
Conn.,  569.  Under  Gen.  Statutes,  §  559,  it  was  his  duty  to 
hold  this  property  until  a  bond  was  given  by  the  life  tenant 
in  our  probate  court.  Sanford  v.  Oilman^  supra.  The 
case  of  Security  Co.  v.  ffardenburyh^  53  Conn.,  169,  shows 
that  as  late  as  1885,  a  non-resident  life  tenant  could  not  get 
possession  of  the  property  in  which  the  life  estate  existed 
without  giving  bonds  in  this  state.  The  only  statute  sub- 
sequent to  this,  under  which  it  is  claimed  that  the  life  tenant 
can  remove  the  property  without  such  bond,  is  Gen.  Stat- 
utes, §  497.  As  such  removal  was  contrary  to  the  intention 
of  the  testator,  it  was  the  executor's  duty  to  appeal  from 
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the  decree.  If  he  had  paid  over  the  trust  funds  to  the  for- 
eign trustee,  under  the  ofder  of  the  probate  court,  and 
such  funds  had  not  been  forthcoming  for  the  executory  de- 
visees on  the  death  of  any  life  tenant  childless,  the  order  of 
the  court  would  have  been  no  protection  to  hira  if  it  should  be 
the  fact  that  this  statute  gives  the  probate  court  no  jurisdic- 
tion. Section  445  protects  executors  paying  under  the  order 
of  a  probate  court  of  competent  jurisdiction  only.  The 
executor  was  under  no  obligation  to  risk  being  obliged  to 
pay  a  second  time. 

2.  The  probate  court  had  no  jurisdiction  to  make  the  de- 
cree. The  Norwich  court  is  not  "  the  court  of  probate  in 
which  the  principal  part  of  the  estate  in  this  state  is."  Pro- 
perty can  only  be  said  to  be  in  a  court  when  it  has  exercised 
jurisdiction  over  it,  or  at  least  has  the  legal  right  to  do  so. 
The  testator  died  domiciled  in  the  district  of  Ledyard,  in 
which  district  the  probate  court  was  and  is  exercising  juris- 
diction over  this  property.  Until  the  application  was  made 
in  this  matter  to  the  probate  court  for  the  Norwich  district, 
that  court  had  never  exercised  or  claimed  any  jurisdiction 
over  any  portion  of  the  estate.  The  different  language 
of  this  statute  from  that  of  section  467  is  noticeable.  The 
former  says — "  the  court  of  probate  in  which  the  principal 
part  of  such  estate  is;"  the  latter — "the  court  of  probate 
of  the  dustrict  in  which  the  principal  part  of  such  estate  is." 
Even  if  it  be  held  that  the  language  of  the  former  means 
the  court  of  the  district  in  which  the  property  is,  the  court 
for  t^e  district  of  Ledyard  should  have  been  applied  to. 
The  real  property  was  all  in  Ledyard,  and  the  personalty, 
being  in  charge  of  the  executor,  was  still,  in  the  eye  of  the 
law,  in  the  district  of  the  testator's  domicile ;  that  is  in  the 
district  of  Ledyard. 

D.  Q-.  Perkins^  for  the  appellee. 

1.  The  character  of  the  proceedings.  The  legislative 
power  of  the  state  has  provided,  (Gen.  Statutes,  §  497,)  as 
an  act  of  interstate  comity,  that  a  certain  class  of  non- 
resident cestuis  que  trusty  whose  trust  property  is  located  in 
Vol.  liVm.— 15 
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this  state,  may  procure  the  appointmeDt  of  their  own  trus- 
tee, under  the  control  of  their  own  local  courts,  and  that 
the  trustee  so  appointed,  acting  for  thera,  may  apply  to  the 
court  of  probate  in  this  state  "in  which  the  principal  part 
of  the  property  is,"  for  the  possession  of  the  property ;  and 
that  the  court,  upon  proof  of  his  proper  appointment,  shall 
appoint  him  such  trustee  and  authorize  the  person  holding 
the  property  to  deliver  it  to  him.  Full  power  is  given  him 
to  demand,  sue  for,  recover  and  remove  the  property  from 
the  state.  This  is  such  an  application,  and  an  executor 
holding  the  trust  property  ready  for  distribution  according 
to  the  will,  to  whom  notice  of  the  application  was  given, 
saw  fit  to  appear ;  and  when  the  application  was  granted, 
took  the  present  appeal  to  the  Superior  Court  as  a  party 
aggrieved. 

2.  The  appellant  has  no  legal  right  which  is  in  any  way 
affected  by  the  decree  appointing  a  tinistee,  and  therefore 
is  not  aggrieved  within  the  meaning  of  the  statute,  and 
has  no  right  of  appeal.  To  be  "aggrieved"  is  to  have  a 
legal  right  the  infringement  of  which  by  the  decree  com- 
plained of  will  cause  pecuniary  injury.  Norton's  Appeal 
from  Probate^  46  Conn.,  527 ;  DickersorCs  Appeal  from  Pro- 
bate^ 55  id.,  223.  The  appellant  seeks  to  justify  his  appeal 
on  three  grounds : — First.  Because  he  is  the  person  to  whom 
the  court  ordered  notice  to  be  given  under  the  statute.  The 
object  of  the  statute  is  simply  to  give  notice  to  the  person 
having  the  property  in  his  possession.  His  only  interest  is 
to  deliver  the  property  to  a  legally  appointed  trustee.  The 
decree  authorizes,  but  does  not  compel  him  to  deliver  it. 
He  can  await  a  suit,  and  test  the  right  in  that.  The  only 
person  interested  in  the  property  itself  is  the  cestui  que  trusty 
who  has  procured  the  appointment  of  the  trustee  who  makes 
the  application,  acting  in  his  behalf.  The  other  cestuis  que 
trust  have  no  interest,  because  their  property  is  in  no  way 
affected,  except  it  be,  as  claimed,  by  the  division  of  the  pro- 
perty, which  is  the  fault  of  the  law  and  cannot  be  the  sub- 
ject of  complaint.  If  so,  it  would  give  them  and  not  the 
executor  a  right  of  appeal.      Second.  Because   he   holds 
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the  property  as  trustee.  This  is  false  in  fact.  The  finding 
expressly  declares  that  he  is  not  trustee,  either  by  the  will 
or  by  appointment  of  the  probate  court.  He  cannot  be  cre- 
ated a  trustee  by  implication  from  certain  acts  of  the  pro- 
bate court  in  ordering  him  as  executor  to  distribute  the 
income  of  the  fund.  He  acted  solely  as  executor,  and  is 
subject  to  the  court  only  in  that  capacity.  Courts  of  pro- 
bate can  appoint  trustees  only  as  provided  in  Gen.  Statutes, 
§  491.  And  he  must  give  a  bond  as  trustee,  which  has  not 
been  done  here.  He  is  liable  solely  as  executor  on  his  bond, 
and  must  be  held  to  have  acted  as  such.  His  sureties  on 
his  bond  as  executor  would  not  be  liable  for  his  acts  as  trus- 
tee if  he  had  been  appointed.  Sanford  v.  Oilman^  44  Conn.^ 
461.  Third.  Because  he  holds  the  property  as  executor. 
So  far  us  his  duty  as  executor  is  concerned  the  estate  is  set- 
tled, all  charges  paid,  his  final  account  rendered,  and  this 
property  shown  to  be  in  his  hands  for  distribution  under 
the  will  x)r  by  law.  The  Ledyard  probate  court  could  have 
appointed  a  trustee  under  section  491,  and  the  executor 
would  have  been  bound  to  deliver  the  property  to  him. 
Could  he  have  appealed  from  the  appointment  of  such  a 
trustee  ?  The  answer  is  plain ;  and  yet  he  has  as  executor 
no  other  interest  in  the  appointment  of  this  foreign  trustee. 
Each  is  the  appointment  of  a  trustee  as  authorized  by  stat- 
ute ;  they  differ  only  in  details ;  his  rights  and  duties  as 
executor  are  the  same  in  one  case  as  in  the  other.  The  act 
of  the  probate  court  simply  *'  appoints  the  trustee  and  au- 
thorizes him  to  deliver  the  property."  It  does  not  compel 
him.  If  he  delivers  the  property  he  is  protected  under  Gen. 
Statutes,  §  115.  The  court  of  probate  by  statute  has  juris- 
diction of  the  subject  matter.  The  executor  cannot  be  held 
to  inquire  whether,  through  defect  in  the  evidence,  the  court 
erred  in  exercising  jurisdiction  in  the  particular  case.  But 
if  the  court  had  no  jurisdiction  the  whole  proceeding  is  void, 
and  the  executor  should  not  be  allowed  to  appeal  from  a 
court  which  had  no  jurisdiction  to  another  court  necessarily 
without  jurisdiction,  simply  to  see  the  case  erased  from 
the   docket.     OlmiUad'*8   Appeal  from  Probate,  43   Conn., 
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110.  Whether  valid  or  void  the  executor  is  bound  in  no 
way  by  the  appointment  of  the  trustee,  and  can  await,  if  he 
chooses,  the  action  of  the  trustee  to  recover  tha  property, 
and  thus  determine  the  validity  of  the  court's  action  and 
protect  himself.  He  ought  not  to  have  an  appeal  and  also 
defend  an  action.  If  he  appeals,  he  will  charge  the  expense 
to  the  entire  property  of  the  estate  of  John  Newton,  which 
has  no  possible  interest  in  this  appeal.  The  conclusion  is, 
that  he  is  maintaining  an  appeal  and  promoting  litigation  in  a 
matter  in  the  decision  of  which  he  has  no  pecuniary  inter- 
est.    The  appeal  should  be  dismissed. 

8.  The  appellant  claims,  under  the  statute,  that  the  Nor- 
wich probate  court  had  no  jurisdiction,  because  the  estate 
was  not  in  settlement  in  that  court.  It  is  conceded  that 
the  principal  part  of  the  estate  is  in  the  district  of  Norwich, 
and  that  is  all  that  the  statute  requires.  The  intention  of 
the  legislature  is  plain ;  the  word  "  estate  "  is  equivalent  to 
"  property,"  and  in  referring  to  its  location  it  is  apparent 
that  the  district  is  meant,  although  the  words  "  of  the  dis- 
trict "  do  not  occur  after  the  word  "  probate."  It  surely 
cannot  mean,  as  claimed,  "  the  court  in  which  the  estate  is 
in  settlement;"  if  so,  why  the  expression  "the  principal 
part  of  such  estate,"  for  the  principal  part  cannot  very  well 
be  in  settlement  in  one  court  of  probate  and  the  lesser  part 
in  another.  The  apparent  and  reasonable  construction  of 
the  language  is  that  the  9itu8  of  the  property  in  the  district 
is  intended. 

4.  The  facts  bring  the  case  within  the  statute.  Five  eeih 
tuts  que  trust  are  children  and  three  are  grandchildren  of  the 
sisters  named  in  the  will ;  all  reside  in  Pennsylvania,  and 
all  have  children  who  reside  there.  Under  the  will  the 
eight  cestuis  que  trust  are  the  owners  of  a  life  estate,  six  in 
one  fourteenth  each,  and  two  in  one  twenty-eighth  each  of 
the  trust  estate.  To  own  is  to  have  a  legal  right  to  the  ex- 
clusive possession.  Ownership  here  refers  to  a  life  use  or 
income  during  life.  Upon  the  death  of  the  life  tenants 
such  share  is  given  to  the  children  of  such  life  tenant  abso- 
lutely.    The  children  have  a  vested  interest  in  the  remainder. 
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Under  the  statute  children  must  "  be  entitled  "  to  the  re- 
mainder on  the  termioation  of  the  life  estate ;  to  be  "  en- 
titled *'  is  to  have  a  legal  right  or  claim.  These  children 
have  such  right  or  claim  to  the  remainder,  subject  to  be 
defeated,  as  are  the  rights  of  us  all  to  property,  only  by 
death.  They  come  within  the  meaning  of  the  statute  then. 
It  is  said  the  trust  is  entire  and  indivisible.  The  testator 
clearly  contemplates  division ;  "  the  residue  shall  be  divided 
into  as  many  equal  parts,  etc. — and  one  of  said  shares  set 
apart  for  the  use  of  each,  and  the  income  of  each  of  said 
shares  paid  over,"  etc.  There  is  nothing  in  the  will  to 
prohibit  division,  and  the  statute  clearly  grants  the  right. 
The  eestui  que  trust  who  applies  is  alone  interested  in  the 
management  of  his  own  fund,  and  if  division  results  in 
any  increased  expense  to  the  remaining  cestuis  que  trmt 
it  is.  due  to  the  machinery  provided  by  the  law  for  the  ful- 
filment of  the  trust ;  it  is  a  matter  over  which  the  testator 
had  no  controL  This  is  a  proceeding  to  have  a  trustee  ap- 
pointed and  not  to  have  property  delivered  to  the  cestui  que 
trust.  The  court,  before  the  statute  of  1887,  could  appoint 
a  non-resident  a  trustee.  The  statute  simply  authorizes  the 
court  to  confirm  the  appointment  of  a  non-resident  appointed 
by  a  court  of  another  state,  and  makes  the  record  evidence 
of  his  appointment  and  qualifications.  The  testator  in  his 
will,  and  the  probate  court  of  Ledyard  under  the  will,  made 
no  appointment  of  a  trustee,  so  that  there  is  no  constitu- 
tional question  on  the  ground  that  the  appointment  of  this 
trustee  interferes  with  the  vested  rights  of  a  trustee  already 
appointed. 

Andrews,  C.  J.  Miller  S.  Allen  preferred  his  applica- 
tion to  the  probate  court  in  the  district  of  Norwich  on  the 
28d  day  of  June,  1887.  He  described  himself  to  be  of  Mont- 
rose, Susquehanna  county  and  state  of  Pennsylvania,  alleged 
that  he  was  the  trustee  duly  appointed  by  the  proper  court 
in  that  state  for  certain  persons  named  in  the  application, 
and  asked  that  a  portion  of  the  estate  of  John  J.  Newton  be 
transferred  to  him  as  such  trustee.    Erastus  Hewitt,  the 
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executor  of  the  will  of  Mr.  Newton,  was  made  a  respondent 
to  the  application.  The  court  of  probate  in  the  Norwich  ^ 
district  made  an  order  authoiizitig  such  a  transfer  to  be 
made.  From  that  order  Mr.  Hewitt  appealed  to  the  Supe- 
rior Court  for  New  London  county  where  the  order  of  the 
probate  court  was  affirmed.  Mr.  Hewitt  now  appeals  to  this 
court. 

At  the  outset  it  is  objected  that  Mr.  Hewitt  has  no  such 
interest  in  the  matter  as  authorized  him  to  take  any  appeal 
from  the  order  of  the  probate  court.  We  think  he  was  so 
aflfected  by  the  decree  appealed  from  that  he  had  good  right 
to  take  the  appeal.  On  the  one  hand  the  liability  on  his  ad- 
ministration bond  to  which  he  might  be  subjected  if  he  com- 
plied with  the  order,  and  on  the  other  hand  the  liability  to 
a  suit  by  the  trustee  Allen  if  he  refused  to  comply  with  it, 
is  an  interest  such  that  it  is  very  clear  he  might  be  aggrieved* 

The  finding  shows  that  John  J.  Newton  died  on  the  9th 
day  of  September,  1883,  resident  and  domiciled  in  the  town 
and  probate  district  of  Ledyard.  He  left  a  will  the  thii*d 
and  fourth  paragraphs  of  which  are  as  follows : 

"  Third,  I  give,  devise  and  bequeath  the  use  and  income 
of  all  the  rest  and  residue  of  my  estate  to  the  children  of  my 
two  deceased  sisters,  Sally  Smith,  (who  was  the  wife  of  La- 
tham A.  Smith),  and  Mary  L.  Hempstead,  (who  was  the  wife 
of  Gurdon  Hempstead),  and  in  case  any  child  of  either  of 
my  said  sisters  has  died  leaving  children,  the  portion  of  said 
income  which  would  go  to  such  child  of  my  sisters  shall  be 
paid  over  to  his  or  her  children ;  and  said  residue  shall  be 
divided  into  as  many  equal  parts  as  there  shall  be  of  my  said 
nephews  and  nieces,  counting  those  who  shall  be  living  at 
my  decease  and  those  who  shall  have  died  leaving  children, 
and  one  of  said  shares  set  apart  for  the  use  of  each  of  said 
nephews  and  nieces  living  and  for  the  use  of  the  representa- 
tives of  each  of  said  nephews  and  nieces  who  shall  have  died 
as  aforesaid  leaving  children,  and  the  income  of  each  of  said 
shares  paid  over  to  the  persons  entitled  thereto  during  life. 

^^ Fourth.  Upon  the  death  of  the  nephew  or  niece  or  grand- 
nephews  and  gi-and-nieces  entitled  to  any  of  the  shares  afore- 
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said,  such  share  shall  be  delivered  and  paid  over,  and  I  give 
and  devise  and  bequeath  the  same,  to  the  children  of  such 
nephew  or  niece,  grand-nephew  or  grand-niece,  share  and 
share  alike,  and  in  case  there  be  no  such  children  it  shall  be 
divided  among  the  other  nephews  and  nieces,  grand-nephews 
and  grand-nieces  in  proportion  to  their  respective  shares, 
and  the  children  of  such  nephews  and  nieces,  grand-nephews 
and  grand-nieces,  where  any  share  shall  have  been  distrib- 
uted to  such  children." 

The  will  was  duly  proved  and  approved  in  the  probate 
court  in  the  district  of  Ledyard.  Erastus  Hewitt  of  Preston 
was  named  therein  as  executor.  He  duly  qualified  as  such 
and  proceeded  in  the  settlement  of  the  estate.  All  the 
known  debts  are  paid,  the  administration  account  has  been 
settled,  and  the  estate  is  ready  for  distribution  as  soon  as  by 
the  terms  of  the  wiU  it  can  properly  be  done.  The  property 
of  the  estate  consists  mainly  of  personalty.  No  trustee  was 
named  in  the  will,  nor  has  one  been  appointed  by  the  pro- 
bate court,  to  hold  such  property  during  the  continuance  of 
the  life  estates  therein  created  by  the  will ;  nor  was  there 
any  direction  in  the  will  that  any  life  legatee  should  have 
the  possession  of  it.  Mr.  Hewitt  has  annually  paid  over  the 
income  of  the  property  to  the  beneficiaries  under  the  will  in 
accordance  with  the  order  of  the  court  of  probate  in  the 
district  of  Ledyard. 

Sally  Smith,  Mrs.  Newton*s  sister,  mentioned  in  the  will, 
had  ten  children.  Mary  L.  Hempsted,  the  other  sister,  had 
five  children.  The  persons  for  whom  Miller  S.  Allen  brought 
his  application  are  a  part  of  the  children  of  said  Sally  Smith. 
They  reside  in  the  state  of  Pennsylvania.  It  does  not  ap- 
pear that  all  of  them  have  children ;  and  it  does  appear  that 
some  of  the  children  of  one  or  more  of  them  reside  in  states 
other  than  Pennsylvania.  None  of  the  children  of  Mrs. 
Hempsted  reside  in  that  state*  Three  of  the  children  of 
Sally  Smith  have  died  since  the  death  of  Mr.  Newton ;  two 
of  them  leaving  children  and  one  leaving  no  child. 

The  town  of  Preston,  where  Mr.  Hewitt  resides,  is  in  the 
probate  district  of  Norwich.     The  personal  property  belong 
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ing  to  the  estate  is  in  his  custody  and  possession,  except  so 
far  as  it  has  been  paid  over  on  orders  of  the  court  of  probate. 
'  In  the  settlement  of  a  solvent  testate  estate  the  will  is 
the  law,  and  so  long  as  any  part  of  the  property  of  such  an 
estate  remains  in  the  estate,  (M  an  e%t(xte^  unsevered  by  a  dis- 
tribution or  otherwise,  no  court  of  probate  other  than  the 
one  "  having  cognizance  of  the  will "  can  make  any  lawful 
order  or  decree  concerning  its  custody  or  disposition.  Nor 
can  that  court  of  probate  make  any  order  concerning  the 
property  that  is  not  according  to  the  provisions  of  the  will. 

An  examination  of  the  will  of  Mr.  Newton  shows  that  he 
intended  the  residue  of  his  estate  to  be  a  fund,  the  income 
of  which  should  be  divided  into  as  many  parts  as  he  should 
have  nephews  and  nieces,  or  their  representatives,  (children 
of  his  sisters  who  are  named,)  living  at  his  death,  and  that 
one  of  these  parts  should  be  paid  to  each  of  these  nephews 
and  nieces  or  their  representatives,  during  their  lives;  and 
that  the  residue  itself,  the  piincipal  from  which  the  income 
was  derived,  should  be  divided  into  as  many  parts  as  there 
should  be  nephews  and  nieces  of  his  who  at  their  own  death 
should  leave  surviving  children.  The  number  of  the  per- 
sons to  whom  the  income  is  to  be  paid,  and  so  the  number 
of  parts  into  which  the  income  was  to  be  divided,  was  fixed 
at  the  death  of  Mr.  Newton.  But  the  number  of  parts  into 
which  the  residue  itself  is  to  be  divided  cannot  be  certainly 
known  until  the  death  of  the  last  life  legatee.  One  of  his 
nieces  has  already  died  without  children ;  others  may  die 
leaving  no  child ;  and  as  it  may  so  happen  that  the  life  leg- 
atee who  shall  live  the  longest  may  leave  no  surviving  child, 
it  cannot,  until  that  event  happens,  be  known  how  many 
persons  there  will  be  who  are  entitled  to  a  distributive 
share  in  the  principal  of  the  residue.  Nor  can  it  until  that 
time  be  known  with  certainty  who  the  distributees  are.  And 
when  distribution  is  to  be  made  the  persons  who  are  entitled 
to  take,  as  well  as  the  share  which  each  is  entitled  to  re- 
ceive, can  only  be  ascertained  by  the  court  of  probate  in 
the  district  of  Ledyard,  for  the  reason  that  that  court  onlj 
has  cognizance  of  the  will. 
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Till  the  time  for  distribution  comes  it  is  necessary  that 
the  whole  residue  be  kept  within  the  control  «f  that  court, 
to  the  end  that  it  may  then  be  distributed  in  a  proper 
manner  and  to  the  rightful  persons,  and  so  that  it  may  be 
distributed  as  a  single  fund,  or,  if  there  should  be  partial 
distributions,  that  these  may  be  made  as  parts  of  one  entire 
fund. 

These  considerations  show  clearly  that  the  will  contem- 
plates but  one  trust  for  the  entire  residue  of  the  estate,  and 
nut  as  many  different  trusts  as  there  were  nephews  and 
nieces ;  and  that  the  residue  itself  is  not  to  be  divided  dur- 
ing the  continuance  of  any  life  estate,  any  further  than  may 
be  necessary  to  ascertain  the  portion  of  the  income  to  be 
paid  to  each  life  legatee. 

The  application  was  claimed  to  be  brought  pursuant  to 
section  497  of  the  General  Statutes,  and  it  was  made  to  the 
probate  court  in  the  district  of  Norwich,  upon  the  averment 
that  the  property  was  principally  in  that  probate  district. 
The  facts,  however,  show  that  the  property  was  in  the  district 
of  Norwich  in  no  other  way  than  that  it  was  and  is  in  the 
custody  of  the  executor,  Mr.  Hewitt,  who  resides  in  that 
district.  The  estate  of  John  J.  Newton  being  in  settlement 
in  the  court  of  probate  in  the  district  of  Ledyard,  its  legal 
situs  is  in  that  district.  The  accidental  circumstance  that 
the  executor  resides  in  the  district  of  Norwich  and  that  the 
nominal  location  of  the  property  is  there,  cannot  operate  to 
give  the  probate  court  in  the  latter  district  any  jurisdiction 
over  it.  The  title  which  Mr.  Hewitt  has  to  the  personal 
property  of  his  testator  does  not  make  it  his  property  in  any 
such  sense  as  to  impress  it  with  the  situs  of  his  residence. 
It  was  decided  two  hundred  years  ago  in  Cole  v.  Knight^  3 
Mod.,  278,  that  *' when  an  executor  hath  goods  of  his  testator 
and  also  other  goods  of  his  own,  and  then  grants  omnia  bona 
tua^  the  goods  which  he  hath  as  executor  do  not  pass  because 
they  are  not  boTia  9ua^^^  and  such  has  been  the  law  ever  since. 
Farmer^ B  ^  Mechanic's  Bank  v.  Brewer^  27  Conn.,  601.  It 
follows  that  the  decree  appealed  from  is  wholly  void  for  the 
reason  that  the  court  of  probate  in  Norwich  had  no  jurisdic- 
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tion  over  any  part  of  the  property  belongiDg  to  the  estate  of 
Mr.  Newton. 

And  further ;  it  is  quite  difiBcult  to  see  how  such  an  order 
as  was  made  in  this  case  could  be  sustained,  even  if  it  had 
been  made  by  the  probate  court  in  Ledyard.  It  undertakes 
to  divide  the  residue  of  the  estate  during  the  continuance  of 
the  life  interests  therein  in  a  way  altogether  inadmissible. 
We  have  already  shown  that  the  residue  constitutes  but  one 
trust  fuud  instead  of  a  number  of  trust  funds.  Obviously 
this  residue  is  a  single  fund  or  it  must  be  divided  into  as$ 
many  trust  funds  as  there  were  nephews  and  nieces.  It 
cannot  be  partly  one  and  partly  the  other.  No  argument 
whatever  can  be  made  to  show  that  this  residue,  if  to  be 
divided  at  all,  can  be  divided  into  any  less  number  of  parts 
that  there  are  life  legatees.  No  number  of  these  legatees 
greater  than  one  and  less  than  all  can  unite  and  have  it  di- 
vided in  any  other  way.  To  do  so  would  be  to  disregard 
what  seems  to  be  the  plain  intent  of  the  will. 

There  is  error  in  the  judgment  appealed  from  and  it  is  re- 
versed. 

In  this  opinion  the  other  judges  concurred. 


Franklin  Farrel  and  others  vs.  The  Town  of 
Derby  and  others. 

New  Haven  &  Fairfield  Cos.,  Oct  T.,  1889.    Andrews,  C.  J.,  Cabpkit- 
TEB,  LooHis,  J.  M.  Hall  and  Prentice,  Js. 

A  town  has  power  to  appear  before  the  General  Assembly  and  oppose  the 
granting  of  a  petition  for  a  division  of  its  territory,  and  may  employ 
l^al  counsel  and  incur  other  reasonable  expenses  for  the  purpose. 

And  the  selectmen  have  power  to  act  in  the  matter  where  the  town  has  not 
otherwise  taken  action. 

[Argued  October  24th— decided  December  30th,  1889.1 
SuJT  for  an  injunction,  brought  to  the  Superior  Court  in 
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New  Haven  County.  The  allegations  of  the  complaint 
were  as  follows : — 

"1st.  The  plain tiflPs  are  residents  and  taxpayers  of  the 
town  of  Derby.— 2d.  On  the  30th  day  of  November,  1888, 
the  plaintiffs,  together  with  many  others,  brought  their  pe- 
tition to  the  General  Assembly  of  this  state,  at  its  Janu- 
ary session,  1889,  and  a  resolution  was  introduced  into 
said  Assembly,  praying  that  the  portion  of  said  town  of 
Derby  known  as  the  borough  of  Ansonia,  together  with  out- 
lying districts,  as  more  fully  appears  by  said  petition  and 
resolution,  be  set  off  from  said  town  of  Derby,  and  a  new 
town  constituted  thereof. — 3d.  Said  petition  and  resolu- 
tion are  now  pending  before  the  General  Assembly. — 4th. 
Of  the  defendants,  Joel  M.  Wheeler,  Sidney  E.  Gesner  and 
Erwin  W.  Webster  are  selectmen,  and  Chas.  E.  Clark  treas- 
urer of  said  town  of  Derby. — 5th.  The  defendants  have 
already  wrongfully  and  illegally  paid  money  from  the  treas- 
ury of  said  town,  and  threaten  and  intend  to  wrongfully  and 
illegally  pay  additional  sums  of  money  from  said  treasury, 
to  counsel  and  others  to  oppose  before  the  General  Assem- 
bly the  proposed  division  of  said  town,  as  hereinbefore 
stated,  using  in  so  doing  money  paid  into  said  treasury  by 
the  plaintiffs  in  common  with  others.  The  plaintiffs  claim 
an  injunction  to  restrain  the  defendants  from  paying  directly 
or  indirectly,  or  appropriating  to  be  paid,  any  money  from 
the  treasury  of  said  town  to  any  person  or  persons  to  op- 
pose before  the  General  Assembly,  or  the  members  thereof, 
the  proposed  division  of  said  town  of  Derby,  as  hereinbefore 
stated." 

The  defendants  filed  an  answer,  the  fourth  paragraph  of 
which  was  as  follows : — 

**  The  said  Wheeler,  as  agent,  and  the  said  Wheeler,  Ges- 
ner and  Webster,  as  selectmen  of  said  Derby,  acting  in  the 
name  and  behalf  of  said  town,  did  retain  and  employ  coun- 
sel to  attend  to  several  matters  and  measures  brought  to 
and  pending  before  said  General  Assembly,  affecting  and 
concerning  the  interests  of  said  town,  and  to  do  what  could 
properly  and  legally  be  done  by  them  to  protect  and  ad- 
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vance  the  interests  of  said  town  as  the  same  should  be 
affected  as  aforesaid,  including  in  such  employment  the 
opposition  by  such  counsel  in  behalf  of  said  town  to  the 
granting  of  said  petition  and  the  passage  of  said  resolution ; 
and  that  they  have  made  a  payment  from  the  treasury  of 
such  town  on  account  of  such  employment,  and  intend  to 
pay  for  all  legitimate  retainers,  services  and  expenses  of 
such  counsel  rendered  or  incurred  under  said  employment." 

To  this  paragraph  of  the  answer  the  plaintiflfe  demurred, 
the  important  grounds  of  demurrer  being  that  the  town 
*^  had  no  legal  right  to  retain  and  employ  counsel  to  oppose 
the  granting  of  the  petition ; "  that  it  **  had  no  legal  right 
to  retain  and  employ  counsel  to  oppose  the  passage  of  the 
resolution ; "  and  that  it  ^'  had  no  right  to  pay  to  such  coun- 
sel out  of  its  treasury  any  money  for  any  of  the  acts  or 
services  described  in  said  paragraph." 

The  case  was  reserved,  upon  the  demurrer,  for  the  advice 
of  this  court. 

Fl  Hunger  and  J.  P.  Kellogg^  for  the  plaintiffs. 

1.  Has  a  town  power  to  employ  counsel  to  oppose  before  the 
General  Assembly  the  granting  of  a  petition,  or  the  passage 
of  a  resolution,  dividing  its  territorial  limits  ?  If  it  has  this 
power,  then  it  must  come,  either  from  some  inherent  powei-s 
vested  in  the  towns  themselves,  or  from  the  powers  expressly 
or  impliedly  delegated  to  towns  by  the  supreme  legislative 
body  of  the  state.  But  it  has  been  repeatedly  decided  by 
this  court  that  towns  have  no  inherent  powers,  but  are  sim- 
ply municipal  corporations,  exercising  whatever  powers  and 
duties  the  legislature  has  chosen  to  delegate  to  them.  "The 
borough  and  the  town  are  confessedly  inferior  corporations. 
They  act  not  by  any  inherent  right  of  legislation,  like  the 
legislature  of  the  state,  but  their  authority  is  delegated ; 
and  their  powei-s  therefore  must  be  strictly  pursued."  WiU 
lard  V.  Killingwortk,  8  Conn.,  247.  In  Webster  v.  Harmnton^ 
82  Conn.,  131,  this  court,  after  a  very  full  and  exhaustive  dis- 
cussion of  the  adoption  of  the  constitution  of  1639  and  of 
the  rights  of  towns  under  it,  says: — "And  thus  their  pow- 
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ers,  instead  of  being  inherent  or  reserved,  have  been  dele- 
gated and  controlled  by  the  supreme  legislative  power  of 
the  state  from  its  earliest  organization."     Hayden  v.  Noyes^ 
5  Conn.,  891 ;  Higley  v.  Bunce^  10  id.,  436  ;  New  London  v. 
Brainardy  22  id.,  663  ;  Abendroth  v.  Greenwich,  29  id.,  366 ; 
Booth  V.  Woodbury,  32  id.,  118 ;  Coe  v.  Fyler,  48  id.,  145. 
See  also  Henderson  v.  Covington^  14  Bush,  312 ;  Pittsburgh b 
Appeal,  79  Penn.  St.,  317.     This  doctrine  has  also  received 
the  recent  sanction  of  the  U.  S.  Supreme  Court  in  Town  of 
Bloomfield  v.  Charter  Oak  Bank,  121  U.  S.  R.,  121.     See  also 
Dillon  on  Mun.  Corp.,  28--30.     It  is  a  fundamental  and  well 
settled  principle   underlying  all  corporate  existence,  that 
corporations  can  exercise  only  such  powers  as  are  expressly 
granted  or  which  are  incident  thereto  and  necessary  to  ena- 
ble them  to  carry  those  powei-s  into  effect,  and  that  such 
powers  will  be  most  strictly  construed,  particularly  upon  the 
subject  of  appropriation  of  public  funds.     Davis  v.  Mayor 
^c.  of  New  York,  1  Duer,  461.    Nowhere  in  our  statutes  can 
such  a  power  be  found  among  the  powers  expressly  granted 
to  towns.     Can  it  then  be  claimed  that  a  town  is  impliedly 
empowered  to  do  this  ?    That  is,  has  a  town  any  such  im- 
plied right  to  its  existing  boundaries  that  it  may  defend  them 
against  that  legislative  body  which  has  given  the  town  all 
the  powers  it  possesses  and  even  its  existence  itself  ?    One 
of  the  earliest  leading  cases  upon  this  point  is  that  of  Stet- 
son V.  Kempton,  13  Mass.,  272,  cited  approvingly  by  this  court 
in  several  cases,  and  by  Dillon  and  other  writers.     The  ques- 
tion in  this  was  whether  the  town  of  Fairhaven  could  raise 
money  to  resist  the  landing  of  British  troops,  then  in  sight 
of  the  coast,  and  threatening  to  land  and  destroy  the  dwell- 
ings and  other  property  of  its  inhabitants.     The  town,  at  a 
regular  meeting,  voted  unanimously  81,200  for  pay  for  mili- 
tia and  other  defenses.    But  the  court  held  the  vote  to  be  ille- 
gal, that  the  town  had  no  authority  to  raise  money  for  such 
a  purpose,  and  that  no  legal  duty  rested  upon  it  to  protect 
and  defend  its  inhabitants  from  invasion.    The  court  said: — 
*'  With  respect  to  the  defense  of  any  town  against  the  incur- 
sions of  an  enemy  in  time  of  war,  it  is  difiBcult  to  see  any 
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principle  upon  which  that  can  become  a  necessary  town 
charge.  It  is  not  a  corporate  duty  to  defend  the  town 
against  an  enemy.  This  properly  is  the  business  of  tlie 
state."  Much  less  then  is  it  a  corporate  duty  to  defend  the 
town  against  the  action  of  that  sovereign  power  from  which 
all  of  its  powers  and  eristence  itself  have  come.  The  prin- 
ciple of  Stetson  v.  Kempton  is  precisely  the  same  as  that  of 
the  Soldiers'  Bounty  cases  of  our  own  court.  "  Such  inci- 
dental powers  must  spring  from  some  power  granted  in 
terms,  and  relate  to  a  subject  matter  set  forth  with  distinct- 
ness in  some  portion  of  the  statutes,  and  which  is  in  some 
way  necessary  for  the  town  to  do  in  carrying  out  and  per- 
forming its  corporate  duties  as  an  existing  body  politic. 
Else  it  has  no  power  to  tax  its  inhabitants."  Minoty.  West 
Roxbury^  112  Mass.,  6.  Fortunately  for  the  plaintifEs,  the 
exact  question  sought  to  be  determined  in  this  case  has  al- 
ready been  determined  in  two  of  our  New  England  states, 
Maine  and  Massachusetts.  Coolidge  v.  Brookline^  114  Mass., 
592,  is  a  case  exactly  parallel  with  the  one  in  question,  with 
the  single  exception  that  in  that  case  the  employment  of  coun- 
sel was  authorized  and  directed  by  vote  of  a  town  meeting, 
rather  than  by  the  selectmen  alone,  as  in  the  present  case. 
It  was  voted  at  this  meeting  that  counsel  be  employed  to 
oppose  before  the  legislature  the  annexation  of  a  part  of  the 
town  of  Brookline  to  the  city  of  Boston.  And,  as  in  the 
present  case,,  an  injunction  was  sought  for  by  several  tax- 
payers to  restrain  the  town  from  paying  money  from  its 
treasury  in  accordance  with  this  vo|e.  The  court  said : — 
"  But  here  the  simple  question  is,  has  this  town  any  right 
to  its  present  territorial  limits  which  it  has  a  corporate  duty 
to  defend  as  against  the  action  of  the  sovereign  power  from 
which  it  derives  its  existence,  and  by  which  it  is  invested 
with  certain  subordinate  powers  of  government,  for  local 
purposes,  over  a  given  territory?  That  it  has  encii  a  right 
to  these  limits  that  it  may  defend  them  before  all  other  tri- 
bunals is  unquestionable.  *  *  *  But  as  against  the  govern- 
ment itself  such  right  is  in  no  sense  vested  and  no  consequent 
duty  is  imposed  on  the  corporation  to  resist  a  change.  ♦  ♦  « 
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We  are  clearly  of  the  opinion  that  a  town  has  no  corporate 
duty  to  defend  its  boundaries  or  its  existence  before  the  leg- 
islature and  has  therefore  no  right  to  tax  its  inhabitants  there- 
for."    In  Westbrook  v.  Leering^  63  Maine,  231,  this  precise 
question  was  also  tried,  with  the  same  exception,  that  the 
expenditures  were  authorized  by  vote  of  a  legal  town  meet- 
ing.    This  was  an  action  of  assumpsit  to  recover  two  thirds 
of  certain  expenses  incurred  in  opposing  before  a  legislative 
committee  a  petition  for  a  division  of  the  town  of  Westbrook. 
The  petition  was  finally  granted  and  a  part  of  the  old  town 
was  set  off  and  called  the  town  of  Deering.     The  act  set- 
ting this  off  provided  that  two  thirds  of  the  existing  debts 
and  liabilities  of  the  town  of  Westbrook  should  be  paid  by 
the  town  of  Deering.     The  court  held  that  a  town  could  not 
incur  expenses  in  opposing  before  a  legislative  committee  a 
division  of  its  territorial  limits.     See  also  Opinion  of  the 
JiuiticeSj  52  Maine,  598 ;  Frankfort  v.  Winterport^  54  id.,  250. 
The  fact  that  notice  must  be  given  under  our  statutes  that 
such  a  petition  will  be  presented  to  the  legislature,  and  the 
fact  that  notice  was  served  upon  the  town  of  Derby  in  this 
case,  gives  this  town  no  new  rights,  duties  or  powers.    "  This 
notice  is  only  directoiy  of  the  practice  of  the  General  As- 
sembly, and  may  at  its  pleasure  be  dispensed  with."    First 
Society  of  Waterbury  v.   PlcUt^  12   Conn.,  198;   Hartford 
Bridge  Co.  v.  East  Hartford^  16  id.,  149 ;   Qranhy  v.  Thurs- 
ton, 23  id.,  416.     The  General  Statutes  of  Massachusetts 
and  Maine  contain  statutes  very  similar  to  our  own  in  re- 
spect to  serving  notice  of  the  bringing  of  petitions  to  the 
General  Assembly.     Mass.  Gen.  St.,  c.  2,  p.  9 ;  Maine  R.  S., 
c.  2,  pp.  26,  27,  28.     These  statutes  have  both  been  consid- 
ered very  fully  in  the  cases  cited  above  of  Coolidye  v.  Brook- 
line  and  We9tbrook  v.  Deering.    We  quote  from  the  former: — 
**  The  notice  must,  therefore,  be  taken  to  be  only  a  notice  to 
the  inhabitants  of  a  town,  for  them  to  take  such  action  as 
they  may  by  existing  provisions  of  law,  and  not  as  in  any 
way  enlarging  or  extending  the  powers  or  privilege?,  of  the 
town  as  a  corporation.  *  *  *  It  is  evidently  an  act  framed 
for  the  convenient  order  of  legislative  business.     It  regu 
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lates  the  method  in  which  petitions  shall  be  presented,  and 
does  not  increase  or  diminish  the  rights  of  parties  to  be  af- 
fected by  legislation  on  that  particular  subject.  *  *  *  The 
proceeding  has  no  analogy  to  a  suit  at  law,  and  a  town  has 
no  such  public  duty  to  perform  as  when  it  is  summoned  to 
answer  to  legal  proceedings  instituted  in  court."  The  Su- 
preme Court  of  Maine,  in  commenting  approvingly,  in  the 
above  case  of  Westbrook  v.  Deering^  on  this  view  of  their 
statute  concerning  notice,  quoted  freely  from  this  opinion. 
In  view  of  the  above  it  cannot  be  argued  from  the  mere  fact 
that  the  town  of  Derby  was  notified  to  appear  before  the 
General  Assembly  and  was  given  notice  that  this  petition 
was  pending,  that  thereby  the  town  acquired  any  new  rights 
or  powers,  and  that  they  could  employ  counsel  toappear  for 
them.  They  already  had  their  chosen  representatives  sit- 
ting in  the  legislature,  who  were  there  to  care  for  the  inter- 
ests of  their  town  in  cases  like  this.  There  could  be  no 
default  taken  by  reason  of  their  not  appearing  upon  this 
statutory  notice,  and  no  rights  could  have  been  lost  by  their 
failure  to  appear. 

2.  The  town  of  Derby  has  never  taken  any  action  upon 
this  subject.  The  selectmen  have  acted  entirely  upon  their 
own  responsibility.  They  have  never  called  a  town  meet- 
ing to  advise  them.  Selectmen  in  this  state  have  only  such 
powers  as  are  conferred  upon  them  by  the  statutes.  Gen. 
Statutes,  §§  64  to  70.  Section  64  provides  that  "they  shall 
superintend  the  concerns  of  the  town,  adjust  and  settle  all 
claims  against  it,  and  draw  orders  on  the  treasurer  for  their 
payment."  It  is  manifest  that  the  power  to  employ  counsel 
must  be  found,  if  at  all,  in  the  clause  authorizing  them  to 
*' superintend  the  concerns  of  the  town."  But  it  Ls  no  con- 
cern of  a  town  if  some  of  its  inhabitants  petition  the  legis- 
lature for  a  change  in  its  boundary  line.  The  town  as  such 
is  in  no  way  affected  by  such  a  change.  A  change  in  the 
boundary  line  of  a  town  only  affects  a  number  of  people 
and  a  certain  amount  of  property.  No  new  rights  are  con- 
ferred, no  old  ones  are  taken  away.  All  that  is  done  is 
simply  to  declare  that  a  certain  number  of  people  shall 
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reside  in  a  new  town  instead  of  the  old  one.     This  is  purely 
a  matter  of  convenience  and  business  advantage,  which  con- 
cerns only  the  people  interested.     If  the  legislature  see  that 
it  is  best  to  confer  corporate  rights  upon  a  certain  number 
of  people,  no  other  town  or  community  has  any  just  cause 
of  complaint.     It  thus  becomes  clearly  apparent  that  these 
proceedings  are  not  such  "  concerns  "  of  a  town  as  call  for 
the  supervision  of   the  selectmen.     This  particular  power 
was  discussed  in  the  case  of  Union  v.  Crawford,  19  Conn., 
331.     In  that  case  suit  had  been  brought  against  the  town, 
and  one  of  the  selectmen  appeared  and  made  defense.     It 
was  claimed  that  he  had  no  right  to  appear  as  selectman, 
but  this  court  held  that  he  had  such  power,  saying : — "  Upon 
the  whole,  therefore,  we  are  inclined  to  think,  although  not 
without  some  hesitation,  that  selectmen,  under  the  general 
authority  given  them  to  superintend  the  concerns  of  their 
town,  have  a  right  to  appear  as  such  in  suits  in  which  the 
town  is  a  party,  and  prosecute  or  defend  as  the  case  may 
require."     The  court  further  say : — "  Now,  if  a  suit  in  which 
H  town  is  a  party  is  one  of  the  concerns  of  that  town,  it 
falls  literally  under  the  superintendency  of  the  selectmen." 
Why?    Because  it  involves  the  payment  of  money,  and, 
consequently,  the  question  of  taxation.    A  suit  necessarily 
means  expense,  and  possibly  a  judgment  against  the  town ; 
it  may  be  for  a  large  sum,  and  this  must  be  paid.     How  ? 
The  court  gives  the  answer : — "  They  alone  have  power  to 
adjust  and  settle  the  matter  in  controversy.     They  alone 
are  authorized  to  draw  an  order  upon  the  treasury  for  the 
payment  of  whatever  sum  may  be  found  due  on  such  settle- 
ment."    Here,  then,  is  the  reason  why  a  suit  against  a  town 
is  one  of  the  "  concerns  "  of  the  town.     It  involves  expense 
which  the  town  may  have  to  pay.    But  a  petition  by  one 
or  more  residents  of  a  town,  asking  for  a  change  in  its 
boundary  lines,  is  in  no  sense  a  suit  against  the  town.    No 
judgment  can  possibly  be  rendered  against  it,  and  in  no  way 
can  it  be  put  to  one  dollar's  expense.     It  is  purely  optional 
with  the  town  whether  it  will  make  opposition.     The  select- 
men, as  such,  have  no  control  over  the  matter.    They  cannot 
Vol.  Lvin.— 16 


Digiti 


zed  by  Google 


242  DECEMBER,  1889. 

Farrel  r.  Town  of  Derby. 

adjust  or  settle  it.  Its  final  settlement  rests  with  the  legis- 
lature, and  the  only  possible  termination  of  the  proceeding 
is  to  grant  or  deny  the  prayer  of  the  petitioners. 

3.  These  views  are  confirmed  by  the  statutes  relating  to 
the  service  of  process.  Section  908  provides  that  in  actions 
against  towns  the  service  of  the  process  shall  be  by  leaving 
a  copy  "  with  or  at  the  usual  place  of  abode  of  the  clerk,  or 
either  of  the  selectmen."  This  relates  to  all  cases  where  a 
town  is  made  a  party  to  the  suit.  Section  388  provides  that 
"  every  petition  to  the  General  Assembly  of  an  adversary 
nature  shall  be  accompanied  with  a  citation  to  the  adverse 
party,  etc. ;  provided  that  when  the  adverse  party  shall  con- 
sist of  more  than  twenty  individuals  it  shall  be  sufficient  to 
give  such  notice  as  any  judge  of  the  Superior  Court  may 
order."  In  the  present  case  a  judge  ordered  notice  to  be  pub- 
lished for  one  week  in  a  newspaper  printed  in  Ansonia. 
This  was  because  the  "adverse  parties"  consisted  of  more 
than  twenty  individuals ;  but  this  notice  was  to  them  as 
individuals.  It  was  not  given  to  the  town  as  such.  Nor 
was  it  given  to  either  of  the  selectmen.  The  petition  con- 
cerned the  people ;  not  the  town  as  a  corporation.  Thus 
it  is  manifest  that  the  statutes  make  a  clear  discrimination 
between  towns,  as  such,  and  their  inhabitants.  If  the  stat- 
ute intended  that  such  petition  was  a  suit  against  the  town, 
which  it  became  the  duty  of  the  selectmen  to  superintend, 
then  it  would  have  made  provision  for  that  notice  as  in 
other  cases  against  towns. 

C.  It.  Ingersoll  and  JE.  B.  Gager^  with  whom  was  W.  E. 
Williams^  for  the  defendants. 

Carpenter,  J.  This  is  a  complaint  by  certain  residents 
and  tax-payers  of  the  town  of  Derby,  praying  for  an  injunc- 
tion restraining  the  defendants  from  paying  the  charges  of 
counsel,  and  other  expenses,  incurred  in  defending  against 
the  petition  for  the  incorporation  of  the  town  of  Ansonia. 

The  controversy  arises  mainly  under  the  fifth  paragraph 
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of  the  complaint  and  the  fourth  paragraph  of  the  answer. 
The  former  is  as  follows : — 

"The  defendants  have  already  wrongfully  and  illegally 
paid  money  from  the  treasury  of  said  town,  and  threaten 
and  intend  to  wrongfully  and  illegally  pay  additional  sums 
of  money  from  said  treasury,  to  counsel  and  others  to  oppose 
before  said  General  Assembly  the  proposed  division  of  said 
town,  as  hereinbefore  stated,  using  in  so  doing  money  paid 
into  said  treasury  by  the  plaintiffs  in  common  with  othei-s." 
The  paragraph  of  the  answer  referred  to  is  as  follows : — 
"  The  said  Wheeler,  as  the  agent  of  said  Derby,  and  the 
said  Wheeler,  Gesner  and  Webster,  as  selectmen  of  said 
Derby,  acting  for  and  in  the  name  and  behalf  of  said  town 
of  Derby,  did  retain  and  employ  counsel  to  attend  to  several 
matters  and  measures  brought  to  and  pending  before  said 
General  Assembly,  affecting  and  concerning  the  interests  of 
said  town,  and  to  do  what  could  properly  and  legally  be 
done  by  them  to  protect  and  advance  the  interest^  of  said 
town,  as  the  same  should  be  affected  as  aforesaid,  including 
within  such  retainera  and  employment  the  opposition  by 
such  counsel  in  the  name  and  behalf  of  said  town  to  the 
granting  of  said  petition  and  the  passage  of  said  resolution ; 
and  that  they  have  made  a  payment  from  the  treasury  of 
such  town  on  account  of  such  employment,  and  intend  to 
pay  for  all  legitimate  retainei-s,  services  and  expenses  of  such 
counsel  rendered  or  incurred  under  said  employment." 

This  paragraph  of  the  answer  is  demurred  to,  in  the  first 
place,  because  "  it  is  not  alleged,  nor  does  it  appear  by  said 
answer,  what  the  several  matters  and  measures  were  that 
were  pending  before  said  General  Assembly."  There  are 
seven  other  causes  of  demurrer  assigned,  which  may  be 
summed  up  and  expressed  in  the  language  of  the  plaintiffs' 
brief — that  the  town  has  "  no  power  to  employ  counsel  to 
oppose  before  the  General  Assembly  the  granting  of  a  peti- 
tion, or  the  passage  of  a  resolution,  dividing  its  territorial 
limits." 

It  will  be  noticed  that  the  answer  expressly  admits  the 
precise  thing  and  all  th&t  the  (^mplaint  alleges.    The  fact 


Digiti 


zed  by  Google 


244  DECEMBER,  1889. 

Farrel  v.  Town  of  Derby. 

that  it  is  included  in  "  several  matters  and  measures "  not 
named,  can  neither  enlarge  the  scope  of  the  complaint  nor 
destroy  the  effect  of  the  admission. 

But  if  necessary  to  specify  the  other  "  matters  and  meas- 
ures," we  think  they  are  sufficiently  specified  for  all  the  pur- 
poses of  the  answer.  The  complaint,  in  terms,  only  refers 
to  the  matter  of  dividing  the  town.  While  that  may  fairly 
include  a  division  of  the  property,  debts,  burdens,  etc.,  yet 
they  are  not  named.  The  answer  brings  upon  the  record 
the  petition  and  resolution,  so  that  the  court  can  see  just 
what  the  legislature  was  asked  to  do.  In  looking  at  the 
resolution  we  find  that  it  embraces  several  distinct  "matters 
and  measures."  If  they  were  what  the  answer  referred  to, 
and  they  probably  were,  the  first  cause  of  demurrer  has  no 
foundation  in  fact. 

We  come  then  to  the  other  causes  of  demurrer,  which 
raise  the  main  question — has  the  town  as  such  the  right  and 
power  to  employ  counsel  and  expend  money  in  proper  ways, 
in  opposing  the  granting  of  the  petition  and  the  passage  of 
the  resolution?  It  will  be  observed  that  the  question  we 
are  considering  is  not  whether  the  town  has  a  right  to  resist 
the  sovereignty  of  the  state  in  an  attempt  to  change  the  ter- 
ritorial limits  of  the  town.  Had  the  state  of  its  own  motion, 
for  reasons  of  public  policy,  taken  steps  to  change  the  bound- 
aries of  the  town,  or  abolish  it  altogether,  the  case  presented 
would  have  been  a  very  different  one.  But  the  attack  was 
not  made  by  the  state  from  motives  of  policy  and  in  the  in- 
terest of  good  government,  but  was  made  by  certain  parties 
who  sought  thereby  to  promote  their  own  interests.  The 
attack  was  not  directed  alone  against  other  individuals  who 
differed  from  them,  but  against  the  town  as  well.  The  end 
sought  involved  not  only  a  dismemberment  of  the  town  in 
respect  to  territory  and  population,  but  also  a  division  of  its 
corporate  property,  a  reduction  of  its  grand  list,  an  appor- 
tionment of  its  debts,  liabilities,  and  burdens  as  to  highways, 
bridges,  paupers  and  the  like.  In  respect  to  these  mattery 
the  town  and  every  tax-payer  in  the  town  had  an  interest ; 
and  they  and  every  one  were  duly  cited  to  appear  before  the 
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legislature  that  they  might  be  heard.  The  proceeding  was 
of  an  adversary  nature,  and  the  opposing  parties  were 
brought  before  the  supreme  tribunal  of  the  state,  that  the 
matter  might  be  adjusted.  Here  then  were  all  the  elements 
of  ordinary  litigation — a  court  having  competent  jurisdiction, 
parties  in  iuterest,  and  matters  in  controversy.  The  town 
theu  was  not  antagonizing  the  state,  but  was  defending  a 
cause  against  its  equal,  and  only  its  equal,  before  an  impar- 
tial tribunal. 

Nor  should  this  case  be  confounded  with  those  cases  in 
which  towns  have  exercised  powers  which  more  properly 
pertain  to  the  functions  of  the  state  or  the  general  govern- 
ment ;  such  as  Stetson  v.  Kempton^  13  Mass.,  272,  in  which 
it  was  held  that  the  town  had  no  power  to  appropriate  money 
to  defend  the  inhabitants  and  property  of  the  town  against 
a  foreign  enemy ;  the  bounty  cases  in  this  state,  and  the  like. 

NeiUier  is  this  case  to  be  controlled  by  those  cases  in  this 
state  and  elsewhere  which  hold  that  towns  have  no  inherent 
or  reserved  powers  of  legislation,  of  which  many  of  the  cases 
cited  by  the  plaintiffs  are  examples. 

On  the  other  hand  we  do  not  deem  it  necessary  to  decide 
whether  towns  in  this  state  are  essentially  different  in  re- 
spect to  their  origin,  powers  and  duties  from  towns  in  other 
states.  We  assume  that  towns  have  only  such  powers  as 
are  conferred  by  statute,  expressly  or  by  reasonable  impl^ 
cation. 

Powers  and  duties  carry  with  them  corresponding  obliga- 
tions and  rights.  Public  duties  imposed  upon  towns  and 
the  right  to  have  and  hold  property  are  inseparable ;  and  the 
right  to  hold  property  begets  the  power  to  protect  and  de- 
fend it.  These  simple  and  obviously  correct  propositions 
will  not  be  controverted.     Let  us  make  the  application. 

Has  the  town  power  to  pay  its  counsel? 

That  question  will  be  substantially  answered  by  the  an- 
swer to  another — ^had  the  town  a  right  to  appear  ?  In  the 
somewhat  exhaustive  brief  of  the  plaintiffs  we  nowhere  find 
the  bald  proposition  in  so  many  words,  that  the  town  had 
no  right  to  defend.     The  right  of  the  selectmen  to  defend 
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without  a  vote  of  the  town  is  denied  on  the  ground,  as  it  is 
claimed,  that  the  matter  does  not  concern  the  town,  and 
therefore  that  the  selectmen,  under  section  64  of  the  General 
Statutes,  which  provides  that  they  shall  superintend  the 
concerns  of  the  town,  had  no  power  to  act.  Granting  the 
premises,  the  conclusion  follows.  Another  conclusion,  that 
the  town  itself  had  no  power,  would  seem  to  be  equally 
logical.  But  the  argument  impliedly  admits  that  the  town 
might  act.  That  admission  destroys  the  premises;  for  if 
the  town  may  act,  it  is  because  the  town  is  interested ;  if 
interested,  it  is  one  of  the  concerns  of  the  town.  If  the 
town  fails  to  take  action,  it  is  the  duty  of  the  selectmen  to 
take  such  action  as  they  may  deem  advisable. 

The  right  of  self-defence  is  well  nigh  univeraal.  Towns 
are  not  exceptions  to  the  rule.  They  have  a  right  to  defend 
their  existence,  and  to  ask  for  its  C(mtinuance,  even  when  it 
is  proposed  to  deprive  them  of  it  by  law.  So  long  as  they 
exist,  and  must  exist,  with  certain  burdens  imposed  upon 
them,  certain  duties  from  which  they  cannot  escape,  they 
have  a  clear  right  to  defend  their  integrity.  When  it  is 
proposed  to  change  those  burdens,  by  increasing  or  lessening 
them,  with  a  corresponding  change  in  their  means  and  facil- 
ities, their  right  to  be  heard  must  be  unquestionable. 

That  a  town  is  interested  in  questions  necessarily  arising 
on  the  division  of  the  town  is  hardly  a  debatable  question. 
What  is  a  town  ?  A  corporation.  Who  are  the  parties  in 
interest  ?  Every  individual  residing  within  its  limits.  How 
are  they  interested  ?  Very  much  as  stockholders  in  other 
corporations  are — ^in  the  prosperity  and  well  being  of  the 
corporation  with  which  they  are  connected.  Their  interest 
pertains,  not  to  their  own  private  affairs  but  to  the  affairs 
of  the  corporation.  It  is  not  several,  but  an  interest  in 
common.  Now  the  argument  is  that  the  organized  com- 
munity may  not  appear  to  protect  the  community  interest, 
but  each  individual  in  the  community  may  appear  and  de- 
fend such  interest  as  he  may  have,  infinitesimal  though  it 
may  be,  in  common  with  all  the  others.  We  confess  our 
inability  to  appreciate  the  force  of  this  logic.    If  either  is  to 
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be  excluded  it  would  seem  more  natural  to  exclude  the  indi- 
vidual and  admit  the  corporation.  It  seems  to  us  much 
more  reasonable  that  the  organization,  representing  the 
whole,  should  act  for  the  benefit  of  all  and  at  the  expense 
of  aU. 

But,  as  already  remarked,  the  claim  is  not  made  in  terms 
that  the  town  had  no  right  to  appear  and  defend.  It  did  in 
fact  appear,  and,  so  far  as  we  know,  without  objection. 
The  matter  had  been  pending  before  the  legislature  two 
months  when  this  suit  was  brought.  During  that  time  the 
matter  had  been  heard  or  partially  heard,  counsel  for  the 
town  appearing  and  taking  part,  and  presumptively  with 
the  knowledge  of  some  of  these  plaintiffs,  for  they  were  pe- 
titioners. In  bringing  the  suit  no  suggestion  was  made  that 
the  town  wrongfully  appeared;  the  sole  gi'ound  of  com- 
plaint is  that  the  expenses  have  been,  and  are  to  be,  wrong- 
fully paid.    What  reasons  are  there  for  this  complaint? 

We  start  now  with  the  proposition  conceded,  or  estab- 
lished, that  the  town  had  a  right  to  appear.  Engrafted  on 
that  proposition  is  the  claim  that  the  town  has  no  rigiit  to 
pay  the  expense.  That  is  the  precise  question.  Of  what 
avail  is  the  right  to  defend,  if  the  town  is  deprived  of  the 
power  to  exercise  the  right  ?  Towns  can  only  appear  by 
agent  or  attorney.  Agents  and  attorneys  do  not  ordinarily 
appear  in  such  cases  at  their  own  expense.  How  are  they 
to  be  obtained  without  compensation  ?  It  may  be  said  that 
individuals  interested  may  employ  counsel.  True;  but 
what  sense  is  there  in  imposing  upon  individuals  burdens 
which  properly  belong  to  the  town  ?  Why  cripple  a  town 
in  maintaining  its  rights,  by  compelling  it  to  depend  upon 
veluntary  contributions? 

Let  us  examine  this  matter  a  little  more  in  detail.  The 
first  proposition  is  to  make  two  towns  of  one.  That  m- 
volves  a  division  of  the  gi*and-list.  The  town  is  reduced,  it 
may  be,  from  a  first  class  town  in  point  of  wealth  and  pop- 
ulation, to  one  of  the  third  or  fourth  class.  It  may  be  that 
every  resident  of  the  remaining  town  would  prefer  that  the 
former  state  of  things  should  continue.    But  his  preferences 
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are  rendered  practically  unavailing  by  the  inability  of  the 
town  to  bring  the  matter  to  the  attention  of  the  legislature. 
Is  this  right?  True,  each  person  may  appear  for  himself. 
But  an  organized  defense  for  and  in  behalt  of  the  whole 
would  be  more  effective  and  less  expensive. 

Again.  The  division  of  a  town  makes  necessary  the 
maintenance  of  two  town  organizations,  with  public  build- 
ings, instead  of  one.  Here  is  a  matter  directly  affecting  the 
town  pecuniarily,  by  increasing  the  expense  probably.  It 
is,  or  may  be,  a  legal  injury.  May  not  the  town  employ 
and  pay  counsel  to  prevent  such  injury?  The  question 
answers  itself.  Moreover,  this  resolution  apportions  the 
town  deposit  fund,  the  property  of  the  old  town,  its  debts 
and  liabilities,  and  also  its  duties  and  burdens.  These  are 
matters  which  do  directly  concern  the  town  obviously  and 
necessarily.  It  is  well  nigh  absurd  to  say  that  the  town 
has  a  right  to  appear  and  be  heard,  and  yet  has  no  power  to 
pay  the  expense  of  such  hearing.  It  seriously  impairs,  if 
it  does  not  practically  destroy,  the  right. 

We  have  not  overlooked  the  fact,  suggested  in  the  com- 
plaint, that  the  plaintiffs  and  others,  residents  in  the  new 
town,  are  taxed  to  pay  the  expenses  of  resisting  the  peti- 
tion. There  may  be  an  apparent  injustice  in  this ;  but  we 
doubt  if  it  is  real.  That  was  a  matter  for  the  legislature 
rather  than  the  court.  The  legislature  might  have  provided, 
as  it  did  in  the  case  of  Beacon  Falls,  (see  8  Special  Laws,  52,) 
that  the  town  of  Derby  as  it  now  is  should  pay  all  such  ex- 
penses. But  it  did  not;  on  the  contrary,  the  second  section 
provides  that  "  said  new  town  shall  pay  its  proportion  of  the 
present  debts,  liabilities,  charges  and  expenses,  suits,  petitions 
and  claims,  already  due  and  accrued,  commenced  and  exist- 
ing, against  said  town  of  Derby,  etc."  That  clearly  includes 
all  legitimate  expense  incurred  in  defending  the  petition  for 
a  new  town.  So  that  by  its  express  language,  as  well  as  by 
its  silence,  the  legislature  has  recognized  the  duty  of  paying 
them  by  the  town  of  Derby  as  it  was ;  and  we  cannot  say 
that  it  is  unjust.  The  legislature  may  have  had  the  best  of 
reasons  for  its  action. 
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Iiicideiitallj  we  remark  that  the  legislature,  in  the  case  of 
Beacon  Falls,  expressly  recognized  not  only  the  right  of  the 
towns  to  defend  such  petitions,  but  also  the  power  to  pay  the 
bills. 

Prior  to  1852  all  petitions  to  the  General  Assembly  of  an 
adversaiy  nature  were  required  to  be  served  on  adverse  par- 
ties in  the  ordinary  way  of  serving  civil  process.  Under 
that  statute  the  practice  is  believed  to  have  been  universal 
to  serve  the  petition  on  the  town  or  towns  to  be  affected. 
The  substitution  of  an  order  of  notice  by  a  judge  of  the 
Superior  Court  in  1852,  made  no  change  except  in  the  mode 
of  service.  This  is  another  recognition  of  the  right  of  the 
town  to  be  heard,  and,  by  strong  implication,  of  its  power 
to  pay  the  expenses. 

Applications  for  the  incorporation  of  new  towns  have  been 
numerous  and  frequent  in  this  state.  We  apprehend  that 
few  cases  can  be  found  in  which  the  towns  to  be  affected 
did  not  take  action  either  for  or  against  the  ap[)lication. 
The  custom  has  been  general,  if  not  universal,  for  the  towns 
to  pay  the  expenses  of  such  action.  The  fact  that  this  ques- 
tion has  not  been  raised  heretofore,  either  in  this  court  or  in 
the  Superior  Court,  affords  some  presumption  against  the 
plaintiffs'  contention.  A  practice  acquiesced  in  by  the  bar 
and  the  public  for  so  long  a  time,  is  pretty  good  evidence  of 
what  the  law  is,  and  of  what  it  ought  to  be. 

We  are  not  unmindful  of  the  cases  cited  in  behalf  of  the 
plaintiffs  from  Massachusetts  and  Maine,  and  that  they  are 
inconsistent  with  the  views  herein  expressed.  We  have 
given  those  decisions  and  the  reasons  by  which  they  are 
supported  a  careful  consideration,  and  are  constrained  to 
say  that  neither  the  reasons  nor  the  conclusions  are  satisfac- 
tory to  us.  In  the  more  prominent  case,  Coolidge  v.  Brook- 
line^  114  Mass.,  592,  one  argument  is  that  the  town  has  no 
vested  right  to  its  territorial  limits  and  therefore  has  no  cor- 
porate duty  to  defend  those  limits  against  the  state.  That 
does  not  quite  reach  the  question  before  us,  which  is  not  a 
question  of  duty,  but  of  right  and  power.  The  town  may 
violate  no  duty  to  the  state  or  to  others  if  it  makes  no  de- 
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fense ;  but  when  its  pecuniary  interests  are  to  be  affected 
has  it  not  a  right  to  be  heard  ?  True,  the  town  has  no  vest- 
ed right  to  its  territorial  limits  in  the  sense  that  the  legisla- 
ture may  not  at  its  pleasure  change  those  limits ;  but  will 
the  legislature  for  that  reason  deny  it  a  hearing?  The  right 
of  petition  includes  the  right  of  remonstrance,  and  when  the 
legislature  proposes  to  do  an  act  detrimental  to  the  town,  we 
have  no  doubt  that  in  Massachusetts,  as  well  as  in  Connecti- 
cut, a  respectful  remonstrance  will  be  graciously  received  and 
fairly  considered. 

The  opinion  in  that  case  concedes  that  the  town  may  de- 
fend its  limits  before  all  tribunals  except  the  legislature 
itself.  This  seems  to  imply  that  if  others  apply  to  the  legis- 
lature to  enlarge  or  restrict  the  limits,  the  town  may  not  re- 
sist the  change.  If  that  is  its  meaning  we  cannot  assent  to 
it.  We  do  not  understand  that  the  character  of  the  tribunal 
before  which  a  claim  is  made  will  at  all  affect  the  rights  or 
the  standing  of  the  parties.  We  cannot  believe  that  the 
legislature  is  less  willing  to  grant  a  full  hearing  to  all  par- 
ties in  interest  than  are  other  tribunals.  In  that  case  the 
change  in  the  boundary  lines  of  Brookline  is  treated  simply 
as  a  change  in  the  public  duties  required  of  the  town.  Here, 
as  we  have  seen,  the  case  goes  much  further  and  materially 
affects  rights  of  property  as  well. 

For  these  reasons  the  Superior  Court  is  advised  to  render 
judgment  for  the  defendants. 

In  this  opinion  the  other  judges  concurred ;  except  Ah- 
DEBWS,  C.  J.,  who  dissented. 
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James  E.  Walsh  vs.  Fbanklin  M.  Raymond. 

'Sew  Haven  &  Fairfield  Cos.,  Oct.  T.,  1889.    Andbews,  C.  J.,  Oabpbit- 
TBB,  LooMiSy  J.  M.  Hall  and  Thatkb,  Js. 

The  defendant,  appointed  by  the  Superior  Court  receiver  of  an  insolvent  co- 
partnership, as  such  receiver  employed  the  plaintiff,  an  attorney  at  law, 
to  render  him  certain  necessary  legal  services.  No  agreement  was 
made  as  to  the  amount  to  be  charged  by  the  plaintiff,  but  after  the  ser- 
vices were  rendered  he  charged  $125.  The  defendant  declined  to  pay 
more  than  $75,  which  he  paid,  and  the  plaintiff  received  it  and  credited 
the  amount  on  his  account.  The  defendant  afterwards  rendered  his 
final  account  to  the  court,  giving  the  plaintiff  notice  to  attend  and  be 
heard  as  to  tbe  amount  to  be  allowed  on  account  of  his  claim  by  the 
court.  The  plaintiff  attended  and  was  heard  as  to  the  amount  to  be 
allowed,  but  the  court  refused  to  allow  more  than  $75,  and  discharged 
the  receiver  from  his  trust.  Held  that  the  plaintiff  was  concluded  by 
this  adjudication  and  could  not  recover  anything  more  from  the  de- 
fendant. 

A  receiver  has  no  right  as  such  to  employ  counsel  without  the  consent  of 
the  court;  and  when  counsel  are  so  employed  the  court  will  determine 
.    the  amount  to  be  allowed  them  for  their  services. 

A  receiver  may  however  make  himself  personally  liable  upon  his  contracts, 
and  will  be  protected  by  the  court  appointing  him  only  when  he  acts 
strictly  under  its  orders. 

[Argued  October  29th— decided  December  16th,  1889.] 

Action  for  legal  services  rendered  the  defendant  as  re- 
ceiver of  an  insolvent  copartnership ;  brought,  by  appeal 
from  the  judgment  of  a  justice  of  the  peace,  to  the  Court  of 
Common  Pleas  of  Fairfield  County,  and  heard  in  that  court 
before  Beers^  J.  Facts  found  and  judgment  rendered  fo* 
the  defendant,  and  appeal  by  the  plaintiff.  The  case  is  suf- 
ficiently stated  in  the  opinion. 

ff.  JS,  Scott^  for  the  appellant. 

1.  The  defendant  was  acting  under  the  statutes,  by  which 
his  rights  and  duties  were  limited,  and  although  named  a 
*' receiver,"  his  status  very  much  resembled  that  of  an  as- 
signee in  insolvency.  Beach  on  Receivers,  §§  1,  251 ;  High 
on  Receivers,  §  1,  note;  Pond  v.  Cook^  45  Conn.,  126, 133; 


Digiti 


zed  by  Google 


252  DECEMBER,  1889. 

Walsh  V.  lUymond. 

I 

Tat/lor  V.  Columbia  Ins.  Oo.y  14  Allen,  858 ;  Central  Trust 
Co.  V.  N.  York  City  ^  North.  B.  B.  Co.,  110  N.  York,  258. 
Suits  were  pending  and  legal  assistance  was  needed.  The 
defendant  had  the  right  to  employ  counsel  and  to  credit  him- 
sel  with  such  amount  for  their  services  as  he  thought  proper. 
He  could  make  such  agreements  with  counsel  as  he  saw  fit; 
he  asked  no  advice  from  the  court,  but  proceeded  upon  his 
own  judgment.  In  incurring  expense  we  cannot  see  how  he 
differed  in  his  position  from  that  of  an  executor  or  a  trustee 
in  insolvency,  and  there  is  no  doubt  that  such  a  representa- 
tive of  an  estate  is  liable  personally  for  fees  of  an  attorney. 
Beach  on  Receivers,  §  313 ;  High  on  Receivers,  §  805 ;  Tay- 
lor V.  MygaU,  26  Conn.,  184 ;  Burke  v.  Terry,  28  id.,  416 ; 
Broum  v.  Eggleston,  58  id.,  110 ;  Bowman  v.  Tallm^n,  2  Rob- 
ert., 385;  Ferrin  v.  Meyricky  41  N.  York,  315;  Davis  v. 
Starer,  68  id.,  473. 

2.  But  it  is  claimed  that  the  allowance  of  the  receiver's 
account  by  the  Superior  Court  bars  this  action.  This,  we 
think,  is  a  misapprehension  of  the  purpose  and  effect  of  the 
rendition  of  the  account.  Its  design  was  to  settle  the  rela- 
tions of  the  receiver  to  the  estate,  not  to  his  creditors.  If 
he  incurred  expenses  in  the  discharge  of  his  duties,  he  was 
at  liberty  to  credit  himself  with  that  portion  of  them  which 
he  thought  proper.  Any  creditor  of  the  estate  or  partner 
could  object  that  he  credited  himself  with  too  much,  but  no 
one  could  complain  that  he  was  charging  too  little.  The 
Superior  Court  evidently  took  this  view. 

J.  B.  Hurlbutt,  for  the  appellee. 

J.  M.  Hall,  J.  The  defendant  in  this  action  was  ap- 
pointed a  receiver  of  a  copartnership  by  the  Superior  Court 
for  Fairfield  County,  pursuant  to  the  provisions  of  section 
1316  of  the  General  Statutes. 

The  finding  shows  that  "upon  the  application  of  the 
plaintiff  to  the  defendant,  the  plaintiff  was  employed  by 
the  defendant  as  such  receiver  to  act  as  his  attorney  in  the 
settlement  of  said  estate,  and  the  plaintiff  acted  in  that 


Digiti 


zed  by  Google 


DECEMBER,  1889.  263 

Walsh  V,  Raymonil. 

capacity  during  a  portion  of  the  time  that  the  estate  was  in 
the  course  of  settlement."  The  bill  of  particulars  filed  in 
the  case  shows  that  the  plaintiffs  claim  is  wholly  for  ser- 
vices rendered  the  defendant  as  such  receiver.  A  difference 
of  opinion  arose  between  the  defendant  and  the  plaintiff  as 
to  the  value  of  the  plaintiffs  services  rendered  the  defend- 
ant as  receiver,  which  resulted  in  the  defendant's  paying 
the  plaintiff  the  sum  of  $76,  which  the  plaintiff  credited 
on  his  account.  For  the  purpose  of  adjusting  this  claim 
and  relieving  himself  of  further  liability  thereon,  the  de- 
fendant, when  he  came  to  settle  his  final  account  as  receiver, 
notified  the  plaintiff  to  be  present  at  the  hearing  upon  his 
account  in  the  Superior  Court,  to  make  objections,  if  any 
he  had,  to  the  allowance  of  the  sum  of  $75  which  the  de- 
fendant had  credited  himself  in  his  account  as  paid  to  the 
plaintiff  for  his  services  as  his  counsel,  while  he  was  acting 
as  receiver. 

The  plaintiff  appeared  in  court  according  to  the  notice, 
objected  io  the  settlement  of  the  account,  and  claimed  that 
a  larger  sum  should  be  allowed  him  for  the  services  he  had 
rendered  to  the  receiver  during  the  settlement  of  the  estate. 
The  court,  after  hearing  both  parties,  declined  to  make  any 
furthei  allowance  to  the  plaintiff,  accepted  the  final  account 
of  the  receiver,  and  discharged  him  from  his  trust.  No  ap- 
peal ivas  taken  from  such  action  of  the  court.  The  defend- 
ant thereupon  paid  out  all  the  funds  in  his  hands  belonging 
to  the  estate  in  accordance  with  the  orders  of  the  court. 
Thereafter  the  plaintiff  brought  this  suit  against  the  defend- 
ant to  recover  a  balance  claimed  to  be  due  him  for  his  ser- 
vices rendered  to  the  defendant  while  acting  as  such  receiver, 
in  excess  of  the  sum  allowed  him  upon  the  final  settlement 
of  the  receiver's  account. 

The  defendant  claimed  in  his  answer  to  the  suit  in  the 
Court  of  Common  Pleas,  that  the  action  and  decision  of  the 
Superior  Court,  in  allowing  the  plaintiff  the  sum  of  $75,  and 
refusing  to  allow  him  more,  after  a  hearing,  was  a  bar  to 
the  plaintiffs  action,  and  that  he  was  not  personally  liable 
for  such  services.    The  court  below  sustained  the  defend* 
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ant^s  claim.  The  plaintiff  appeals  for  error  in  such  ruling 
of  the  court.  We  are  of  opinion,  however,  that  a  brief 
consideration  of  the  duties  and  powers  of  a  receiver,  the 
nature  of  the  office  itself,  and  the  relations  of  a  receiver  to 
the  court  appointing  him,  will  abundantly  justify  the  deci 
sion  of  the  lower  court. 

A  receiver  is  uniformly  regarded  as  an  officer  of  the  court. 
He  is  the  servant  to  whom  the  court  entrusts  the  property 
in  custodia  legis^  of  which  the  court  itself  is  the  guardian. 
He  is  regarded  as  the  executive  officer  of  a  court  of  chan- 
cery, in  much  the  same  sense  as  a  sheriff  is  the  executive 
officer  of  a  court  of  law,  and  the  goods  or  property  in  his 
hands  are  as  much  in  the  custody  of  the  law  as  if  levied 
upon  under  an  execution  or  attachment.  High  on  Receiv- 
ers, §  2.  Baldwin,  J.,  in  giving  the  opinion  of  the  court  in 
Beverly  v.  Burke^  4  Grat.,  208,  says : — "  The  receiver  is  the 
officer  and  representative  of  the  court,  subject  to  its  ordei-s, 
accountable  in  such  manner  and  to  §uch  persons  as  the 
court  may  direct,  and  having  in  his  character  as  receiver  no 
personal  interest  but  that  arising  out  of  his  responsibility 
lor  the  correct  and  faithful  discharge  of  his  duties.  It  is  of 
no  consequence  to  him,  how,  or  where,  or  to  whom,  the  court 
may  dispose  of  the  funds  in  his  hands,  provided  the  order 
or  decree  of  the  court  furnishes  to  him  a  sufficient  protec- 
tion." 

It  is  evident  that  a  receiver  must,  in  the  absence  of  statu- 
tory authority,  derive  his  powers  largely  from  the  established 
practice  of  courts  of  equity,  and  in  this  respect  as  well  as 
his  relations  to  the  court  appointing  him  and  the  consequent 
restriction  upon  his  powers,  a  receiver  occupies  a  somewhat 
different  position  from  that  of  an  executor  or  administrator. 
Strictly,  a  receiver  has  no  right  to  incur  any  liability  or  in 
any  way  hazard  the  fund  in  his  custody  without*  the  consent 
of  the  court.  He  has  no  power  to  commence  or  defend 
suits  without  such  consent.  It  has  been  held  also  that 
courts  will  not  allow  a  receiver  any  payments  made  to  coun- 
sel for  services  when  the  employment  of  such  counsel  has 
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not  been  authorized  by  the  court.  Corey  v.  Lonff^  43  How. 
Prac.  R.,  604. 

In  this  case  no  question  is  made  as  to  the  employment  of 
counsel  by  the  receiver,  and  the  court  has  approved  of  the 
necessity  and  propriety  of  such  action  of  the  receiver.  But 
when  such  counsel  are  employed  with  the  approval  of  the 
court,  all  the  authoiities  agree  in  holding  that  the  court  will 
pass  upon  the  amount  to  be  allowed  them  for  their  services 
to  the  receiver.  The  authority  several  times  cited  on  the 
plaintiff's  brief  clearly  sustains  this  doctrine.  "  As  a  gen- 
ei-al  proposition  it  may  be  said  that  a  receiver  may  retain 
counsel  without  leave  of  the  court,  and  that  the  assets  in  his 
hands  are  liable  for  their  fees,  which  first  however  mvst  be 
allowed  by  the  court,*^    Beach  on  Receivers,  §  751. 

We  are  satisfied  that  this  rule  as  to  compensation  of  coun- 
sel prevails  in  both  the  English  and  American  courts,  and 
that  it  is  the  universal  practice  of  courts  of  equity  to  compel 
claimants  upon  the  fund  to  present  their  claims  before  the 
court  in  charge  of  the  fund,  and  that  where  so  presented 
and  finally  passed  upon  such  claims  are  res  adjudicatce  so  far 
as  the  receiver  is  concerned,  and  his  personal  liability  thereon 
ceases. 

We  believe  such  a  rule  to  be  a  salutary  one,  and  well  cal- 
culated to  prevent  abuses  and  protect  receivers  in  the  dis- 
charge of  their  duties.  The  nature  of  the  duties  imposed 
by  the  office  demands  that  the  court  protect  its  own  offi- 
cer while  acting  strictly  under  the  orders  of  the  court. 
This  courts  of  equity  constantly  do,  in  forbidding  the  bring- 
ing of  suits  against  receivers  without  the  consent  of  the 
court.  Such  consent  will  not-be  granted  where  the  receiver 
has  kept  clearly  within  the  scope  of  his  authority  and  acted 
wholly  under  the  direction  of  the  court.  The  following  ob- 
servations of  the  court  in  the  case  of  De  Oroot  v.  Jay,  30 
Barb.,  484,  are  peculiarly  applicable  to  the  case  under  con- 
sideration : — ''The  receiver  is  an  officer  of  the  court,  and  by 
the  well  settled  practice  permission  of  the  court  was  pecet^ 
sary  to  warrant  an  action  against  him.  This  rule  is  essen- 
tial for  the  protection  of  receivers  against  unnecessary  and 
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oppressive  litigation  and  should  be  carefully  maintained. 
It  is  a  contempt  of  the  court  to  sue  a  receiver  without  such 
permission.  In  most  cases  of  claims  against  a  receiver,  or 
tlie  fund  or  property  in  his  hands,  the  remedy  by  special 
motion  is  adequate.  Any  persons  having  such  a  claim  may 
resort  to  this  summary  remedy.  The  fund  or  property 
beiijg  held  by  the  court,  by  its  receiver,  in  trust  for  those 
entitled  to  it  or  to  be  paid  out  of  it,  the  court  may  admin- 
ister justice  to  claimants  without  suit,  upon  special  applica- 
tion. In  the  present  case  all  the  relief  sought,  to  which  the 
plaintiff  is  entitled,  might  be  obtained  in  that  mode.  And 
that  mode  is  commended  by  considerations  of  economy  as 
well  as  expedition." 

The  defendant  in  this  action  appears  to  have  followed  the 
established  practice  in  regard  to  the  settlement  of  the  fees 
of  counsel  employed  by  receivers.  The  court  having  con- 
trol of  the  whole  matter  and  conversant  with  all  the  details 
of  the  service  rendered  by  attorneys  in  such  cases,  is  excep- 
tionally well  equipped  to  pass  upon  the  value  of  services  of 
this  character.  We  cannot  conceive  that  any  attorney  at 
law,  whose  every  act  must  be  with  fuU  knowledge  that  he  is 
acting  for  an  officer  of  the  court,  will  complain  that  in  ac- 
cepting employment  for  a  receiver  he  is  held  to  do  so  with 
the  understanding  that  his  compensation  will  depend  upon 
the  amount  that  may  be  allowed  him  therefor  by  the  court 
upon  the  final  accounting  of  the  receiver.  Any  other  rule 
would  subject  the  receiver  to  expensive  litigation  after  his 
final  accounting  and  discharge  from  his  trust  by  the  court. 
We  do  not  mean,  however,  to  be  understood  as  holding  that 
a  receiver  while  acting  as  such  cannot  make  himself  pereon- 
ally  liable  upon  his  contracts  or  otherwise,  but  simply  that  he 
will  be  protected  so  long  as  he  acts  strictly  under  the  orders 
of  the  court  appointing  him. 

The  defendant  in  this  action  complied  with  all  the  orders 
of  the  court,  and  the  court  accepted  and  approved  his  ac- 
count after  passing  upon  and  disallowing  the  claim  of  the 
plaintiff.     We  are  compelled  to  hold  that  this  action  of  the 
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court  barred  the   plaintiff  from   any  further  proceedings 
against  the  defendant  on  account  of  said  claim. 
There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 


58    2B7 
70      98; 


The  Ansonia  National  Bank's  Appeal  from  Com-     |"  w 
missionebs. 

New  Haven  &  Fairfield  Cos.,  Oct.  T.,  1889.    Andrews,  C.  J.,  Cabpkn- 
TEB,  LooHis,  Pbentice  and  J.  M.  Hall,  Js. 

The  statute  (Gen.  Statutes,  §  8010),  which  provides  that  "  the  foreclosure 
of  a  mortgage  shall  be  a  bar  to  any  further  action  upon^the  mortgage 
debt,  note  or  obligation,  unless  the  person  or  persons  who  are  liable  for 
the  payment  thereof  are  made  parties  to  such  foreclosure,"  applies  to 
mortgages  of  personal  property  as  well  as  of  real  estate,  and  to  pro- 
ceedings for  the  sale  of  such  personal  property  under  §  3016. 

[Argued  October  2dd^decided  December  SOth,  1889.] 

Appeal  from  the  doings  of  commissioners  on  the  insol- 
vent estate  of  Frederick  Boulton,  in  disallowing  a  claim  of 
the  appellant  presented  against  the  estate ;  taken  to  the 
Superior  Court  in  New  Haven  County,  and  heard  before 
FenTi^  J".,  upon  an  agreed  statement  of  the  facts.  Judgment 
was  rendered  for  the  appellees  and  an  appeal  to  this  court 
taken  by  the  original  appellant.  The  case  is  fully  stated  in 
the  opinion. 

E.  B.  Q-ager^  for  the  appellant. 

W.  S.  Doums,  for  the  appellees. 

Andbews,  C.  J.     This  case  depends  upon  the  construc- 
tion of  section  3010  of  the  General  Statutes,  which  is : — 
"  The  foreclosure  of  a  mortgage  shall  be  a  bar  to  any  further 
Vol.  Lvm.— 17 
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action  upon  the  mortgage  debt,  note  or  obligation,  unless  the 
person  or  persons  who  are  liable  for  the  payment  thereof  are 
made  parties  to  such  foreclosure."  If  this  statute  applies  to 
the  mortgage  of  personal  property  in  the  same  way  that  it 
applies  to  a  mortgage  of  real  estate,  then  there  is  no  error 
in  the  judgment  of  the  Superior  Court ;  otherwise  there  is 
error. 

At  page  440  of  the  second  volume  of  Swift's  System  the 
law  is  stated  to  be,  that  if  the  mortgagee  forecloses  the  right 
of  redemption  he  takes  the  thing  mortgaged  out  of  the  na- 
ture of  a  pledge  and  appropriates  it  in  payment,  and  it  will 
discharge  the  bond  or  note.  In  The  Derby  Bank  v.  Landon^ 
3  Conn.,  62,  Judge  Hosmer,  in  giving  the  opinion,  said : — 
"  In  this  state  it  has  long  been  established  law  that  a  fore- 
closure and  consequent  possession  is  in  the  nature  of  a  satis- 
faction of  the  debt  secured  by  the  mortgage.  It  is  deemed 
an  appropriation  of  the  thing  pledged  in  payment  of  the 
demand  for  which  it  was  security."  This  decision  was  ap- 
proved in  Swift  V.  Udsoriy  5  Conn.,  635,  and  in  Bassett  v. 
MasoUy  18  Conn.,  136.  '*  {f  the  mortgagee  proceeds  by  bill 
for  the  technical  foreclosure,  the  estate  becomes  his  property 
in  the  character  of  a  purchaser,  and  the  general  understand- 
ing formerly  was  that  by  taking  the  pledge  to  himself  he  took 
it  in  satisfaction  of  the  debt."     4  Kent's  Com.,  182. 

This  rule  of  the  law  probably  proceeded  upon  the  known 
disposition  of  creditors  to  exact  full  security  for  their  debts. 
In  the  ordinary  experience  of  mankind  security  of  greater 
value  than  the  debt  was  required  before  credit  would  be  ex- 
tended ;  and  it  was  only  just  that  when  a  creditor  took  pos- 
session of  the  property  pledged  he  should  be  deemed  to  have 
taken  it  in  full  discharge  of  the  demand  for  which  it  was  se- 
curity. But  as  in  some  cases  the  property  pledged  might  be 
of  less  value  than  the  debt,  the  legislature  in  1833  enacted 
"  that  the  foreclosure  of  any  mortgage  shall  not  preclude 
the  mortgage  creditor  from  recovering  in  any  appropriate 
action  so  much  of  the  claim  or  demand  to  secure  which  said 
mortgage  was  given  as  the  property  mortgaged  shall  be  in- 
sufficient in  value,  estimated  at  the  expiration  of  the  time 
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limited  for  redemption,  to  satisfy ; ''  and  ^^  that  bringing  an 
action  by  such  creditor  upon  his  claim  or  demand  of  the  fore- 
closure obtained,  shall  not  open  the  foreclosure,  but  the  value 
of  the  property  mortgaged,  at  the  expiration  of  the  time  lim- 
ited for  redemption,  shall  be  ascertained  by  the  court  before 
which  such  action  is  pending ;  and  the  plaintiff  in  such  ac- 
tion shall  recover  only  so  much  as  his  claim  or  demand  ex- 
ceeds in  amount  the  value  of  said  mortgaged  property." 
Public  Acts  of  1833,  chap.  18. 

Under  this  law  great  hardship  and  injustice  was  very  likely 
to  be  inflicted  upon  persons  remotely  liable  on  the  mortgage 
debt,  who,  without  knowledge  that  the  property  had  been 
foreclosed,  might  be  sued  long  after  the  foreclosure,  and 
when  the  value  of  the  property  mortgaged  was  difficult  to 
be  pi*oved ;  and  sometimes  when  subsequent  grantees  of  the 
property  had  promised  to  assume  and  pay  the  mortgage  debt. 

The  section  8010  of  the  statutes,  which  is  the  one  above 
quoted,  was  passed  in  1878.  This  w<as  plainly  intended  by 
the  legislature  to  be  a  return  to  the  original  law  of  this  state, 
namely,  that  the  foreclosure  of  a  mortgage  should  operate  as 
a  payment  of  the  debt  to  secure  which  the  mortgage  was  given, 
unless  the  creditor  chose  to  make  all  the  persons  liable  for  the 
payment  of  such  debt  parties  to  the  foreclosure  proceedings. 
As  to  all  such  persons  not  made  part'es  the  act  of  1878  is  a 
repeal  of  the  act  of  1833  and  a  re-enactment  of  the  prior 
law.  This  court  in  Windham  County  Nat,  Bank  v.  Himes, 
55  Conn.,  435,  contrasting  these  two  statutes  said : — *'  The 
statute  of  1878  provides  that  no  suit  shall  be  brought  against 
any  person  who  was  not  made  a  party  to  the  foreclosure  suit. 
The  former  statute  allowed  such  a  suit,  and  of  course  to  that 
extent  is  repealed."  See  also  Curtiss  v.  Hazen^  56  Conn., 
146. 

These  statutes  now  afford  justice  to  every  one.  If  the 
mortgagee  is  not  willing  to  take  the  property  mortgaged  as 
full  payment  for  his  debt  he  has  only  to  make  all  the  persons 
to  whom  he  may  wish  to  resort  for  further  payment  parties 
to  his  foreclosure  suit.  If  he  neglects  to  do  this  it  does  him 
no  harm  to  assume  that  the  security  is  equal  in  value  to  the 
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amount  of  the  debt.  And  on  the  other  hand,  the  persons  lia- 
ble to  pay  the  mortgage  debt  being  cited  in  have  full  oppor- 
tunity to  protect  their  own  interests. 

A  second  section  in  the  act  of  1878  provided  for  an  ap- 
praisal of  the  mortgaged  property  within  ten  days  after  the 
time  limited  for  redemption.  From  this  the  appellant  has 
argued  that  the  sole  intent  of  the  legislature  was  to  establish 
a  speedy  and  certain  method  to  ascertain  the  value  of  the 
property  in  order  to  fix  the  deficiency,  if  any,  which  must 
be  paid  by  the  parties  personally  liable  on  the  mortgage 
debt.  But  the  argument  wholly  overlooks  the  first  section, 
which  has  application  to  persons  not  made  parties  to  the  fore- 
closure suit  and  as  to  whom  there  is  no  occasion  to  ascertain 
the  value  of  the  mortgaged  property.  As  to  these  persons 
there  is  no  insufficiency:  for  as  to  them  the  debt  is  paid  in 
full.  It  is  only  the  persons  who  are  made  parties  to  the  suit 
to  whom  the  second  section  applies ;  and  as  to  them  the  pro- 
visions of  the  act  of  1833  are  not  repealed.  Wiridham  Co 
Nat.  Bank  v.  Himes^  55  Conn.,  435. 

Another  argument  urged  by  the  appellant  is,  that  a  decree 
for  the  sale  of  mortgaged  property  is  not  a  foreclosure  in 
the  sense  in  which  that  word  is  used  in  the  quoted  section 
of  the  statutes.  A  foreclosure  is  any  proceeding  by  which 
the  mortgagor's  equity  of  redemption  in  the  property  is  cut 
off  beyond  possibility  of  recall.  2  Black.  Com.,  159;  Powell 
on  Mortgages,  1040 ;  Puffer  v.  Clark^  7  Allen,  85;  Ponie- 
roy's  Equity,  §  1227 ;  8  Washburn's  Real  Prop.,  237 ;  An- 
derson's Dictionary  of  the  Law,  and  Bouvier's  Dictionary, 
ad  verbum;  Goodman  v.  White^  26  Conn.,  322. 

The  word  "  foreclosure  "  in  the  quoted  section  is  undoubt- 
edly used  in  the  sense  of  the  definition.  Any  pi-oceeding 
then  which  cuts  off  the  mortgagor's  equity  of  redemption 
in  the  mortgaged  property  beyond  recall  would  be  a  fore- 
closure in  the  sense  of  this  statute.  That  a  decree  for  the 
sale  of  mortgaged  property,  such  as  was  had  in  this  case, 
does  so  cut  off  the  mortgagor's  equity  of  redemption  in  it  be- 
yond possibility  of  recall,  is  not  open  to  question.  Section 
3016,  of  the  statutes,  under  which  the  sale  was  decreed, 


Digiti 


zed  by  Google 


JANUARY,  1890.  261 

Ansonia  Bank's  Appeal  from  Commissioners. 

provides  that  the  property  shall  be  sold  free  from  all  subse- 
quent incumbrances. 

The  only  equitable  remedies  of  the  mortgagee  for  enforc- 
ing the  lien  of  the  mortgage  when  it  has  become  due,  are 
''strict  foreclosure"  and  "foreclosure  by  judicial  sale ";  the 
latter  of  which  is  by  far  the  most  common  in  this  coimtry. 
In  a  note  under  page  216,  volume  second,  4th  ed.  of  Wash- 
burn's Real  Property,  the  statutes  of  all  the  states  respecting 
the  foreclosure  of  mortgages  are  collated.  There  is  a  simi- 
lar collection  of  these  statutes  in  2  Billiard  on  Mortgages, 
chap.  27,  pages  43-87.  By  a  reference  to  these  it  appears 
that  in  almost  all  the  states  foreclosure  by  a  sale  is  the 
practice,  and  the  strict  foreclosure  without  any  opportu- 
nity for  a  sale  of  the  property,  either  by  the  direct  decree 
of  the  court  or  upon  an  execution,  is  unknown  except  in  two 
or  three  of  the  states.  In  view  of  this  almost  unanimous 
usage  it  would  seem  idle  to  claim  that  a  decree  of  sale  is  not 
a  foreclosure. 

It  is  further  argued  that  the  statute  in  question  was  not 
intended  to  include  mortgages  of  personal  property.  We 
cannot  assent  to  this  claim.  That  this  statute  uses  the  word 
"mortgage"  in  its  ordinary  meaning  cannot  be  questioned. 
It  intends  to  speak  of  a  contract  by  which  a  debtor,  while 
retaining  the  possession  of  his  property,  conveys  the  legal 
title  in  it  to  his  creditor  as  security  for  the  debt  and  condi- 
tioned to  be  void  upon  payment  of  the  debt.  Such  a  con- 
tract is  a  mortgage.  De  Wolf  v.  Sprague  Mfg.  Co.^  49  Conn., 
319.  And  it  makes  no  diflference  whether  the  property  so 
conveyed  is  real  estate  or  is  personal  property.  In  this 
state  the  contract  by  which  personal  property  is  mortgaged 
is  required  to  be  precisely  like  one  by  which  real  estate  is 
mortgaged.  Each  must  be  by  a  deed  describing  the  pro- 
perty conveyed  and  containing  a  defeasance,  and  a  mortgage 
deed  of  personal  property  must  be  executed,  acknowledged 
and  recorded  in  the  same  way  as  is  the  mortgage  of  real 
estate.  *'  The  natural  import  of  the  words  of  any  legislative 
act  according  to  the  common  use  of  them  when  applied  to 
the  subject  matter  of  the  act,  is  to  be  considered  as  express 
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ing  the  legislative  intent.'*  Opinion  of  the  Justices^  7  Mass., 
528;  Sigley  v.  Bunce^  10  Conn.,  441.  Nor  is  there  any- 
thing in  this  statute  to  indicate  that  the  word  "  foreclosure  " 
is  not  used  in  its  ordinary  meaning.  As  above  shown  a 
foreclosure  is  that  proceeding  which  cuts  off  the  mortgagor's 
equity  of  redemption  in  the  property  mortgaged,  and  ob- 
viously is  not  affected  by  the  kind  of  property  which  is  the 
subject  of  the  mortgage.  It  does  not  mean  one  thing  when 
the  property  mortgaged  is  real  estate  and  another  thing 
when  the  property  mortgaged  is  personalty. 

In  this  opinion  Pbentice  and  J.  M.  Hall,  Js.,  concurred. 

Carpenter,  J.,  (dissenting.)  I  cannot  concur  in  the 
decision  in  this  case.  The  question  is,  what  is  the  meaning 
of  the  word  "  foreclosure  '*  in  the  first  section  of  the  act  of 
1878,  (Gen.  Statutes,  §  3010,)  which  is  as  follows :— "  The 
foreclosure  of  a  mortgage  shall  be  a  bar  to  any  further  ac- 
tion upon  the  mortgage  debt,  note  or  obligation,  unless 
the  person  or  pereons  who  are  liable  for  the  payment  there- 
of are  made  parties  to  such  foreclosure."  Does  it  include 
or  exclude  a  complaint  in  equity  for  a  sale  of  personal  pro- 
perty mortgaged?    I  maintain  that  it  excludes  it. 

Prior  to  1832  a  formal  mortgage  of  personal  property  was 
practically  unknown  in  this  state.  Such  a  conveyance  was 
invalid  unless  accompanied  by  possession.  As  security 
therefore  the  inconvenience  was  so  great  as  to  prevent  its 
use  except  to  a  limited  extent.  Other  kinds  of  property, 
such  as  bonds,  stocks,  etc.,  of  which  possession  could  be  con- 
veniently delivered,  were  in  use  then  as  now.  Then  as  now 
such  securities  were  not  mortgaged  but  pledged.  Hence 
we  find  no  statute  regulating  chattel  mortgages  until  1832 ; 
and  few  such  mortgages,  if  any,  existed.  Therefore  the 
word  "  foreclosure  "  will  be  presumed  to  have  had  no  refer- 
ence to  chattel  mortgages.  It  was  in  common  use,  both  in 
our  statutes  and  in  our  reports,  but  it  referred  exclusively 
to  mortgages  of  real  estate.  At  a  time  then  when  there 
was  but  one  meaning  to  the  word,  and  that  a  strict  fore- 
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closure  of  mortgaged  real  estate,  the  legislature  passed  an 
act  providing  that  certain  kinds  of  personal  property  might 
be  mortgaged  with  the  real  estate,  and  the  lien  thereby  cre- 
ated be  valid  without  delivery  of  possession,  and  also  pro 
viding  that  such  property  might  be  foreclosed  with  the  real 
estate.  In  passing  I  observe  that  a  foreclosure  of  personal 
property  as  then  provided  for  does  not  mean  a  sale,  for  the 
law  is,  and  the  practice  has  been,  to  foreclose  the  personal 
property  as  real  estate  is  foreclosed.  By  the  same  act  pro- 
vision was  made  for  mortgaging  the  same  kind  of  personal 
property  without  the  real  estate  and  without  delivery  of 
possession.  In  case  the  mortgagor  fails  to  pay,  the  remedy 
prescribed  is  a  bill  in  equity  for  a  sale.  Subsequently  other 
kinds  of  personal  property  were  brought  within  the  provi- 
sions of  the  act.  That  act  as  amended,  including  the  remedy, 
a  special  provision,  is  now  in  force.  Nowhere  in  the  statute 
is  that  remedy  or  the  decree  of  the  court  called  a  foreclos- 
ure. As  to  real  estate  the  proceeding  is  called  a  foreclos- 
ure;  as  to  pei-sonal  estate  alone  it  is  called  a  bill  in  equity 
for  a  sale,  etc. 

Prior  to  1838  the  foreclosure  of  a  mortgage,  irrespective 
of  the  value  of  the  property,  paid  the  debt.  In  many  in 
stances  that  was  unjust  to  the  creditor.  To  remedy  that  an 
act  was  passed  that  year  providing  that  the  foreclosure 
should  not  preclude  a  remedy  for  the  balance  of  the  debt. 
That  statute  clearly  referred  to  real  estate  only ;  for  until 
1882  none  other  was  recognized  by  statute  or  known  in 
practice  as  the  subject  of  mortgage.  It  was  a  remedial 
statute,  the  mischief  being  that  creditors  were  often  wronged ; 
and  no  such  mischief  then  or  ever  existed  in  respect  to 
mortgages  of  personal  property.  If  there  was  a  mortgage 
or  pledge  of  that  as  security,  and  the  thing  mortgaged  or 
pledged  was  converted  into  money,  and  was  insuflBcient  to 
pay  the  debt,  it  was  never  held  that  the  balance  of  the  debt 
was  thereby  discharged.  The  proposition  then  is  undeni- 
able that  the  act  of  1833  referred  only  to  moi-tgages  of  real 
estate.  That  act  continued  in  force  until  1878,  when  the 
act  now  under  consideration  was  passed.     That  act  is  en 


Digiti 


zed  by  Google 


264  JANUARY,  1890. 


Ansonia  Bank's  Appeal  from  Gommiasiouen. 


titled,  **  An  act  relating  to  the  Foreclosure  of  Mortgages." 
It  purports  to  deal  only  with  the  subject  matter  of  the  act 
of  1838.  It  clearly  was  intended  to  affect  that  act,  and 
there  is  no  evidence  that  it  was  intended  to  affect  any  other 
statute  or  law.  It  was  in  effect  and  substance  an  act  in 
addition  to  and  in  alteration  of  the  prior  act.  The  word 
"foreclosure"  having  a  fixed  and  definite  meaning  in  the 
former  act,  it  should  be  construed  as  having  the  same  mean- 
ing in  the  latter,  unless  a  different  intention  is  clearly  ex- 
pressed. 

For  nearly  sixty  years  these  two  classes  of  mortgages,  of 
real  estate  and  of  pei'sonal  property,  have  stood  side  by  side 
in  our  law.  The  law  supplies  a  distinct  and  radically  differ- 
ent remedy  for  each : — the  one,  a  strict  foreclosure,  by  which 
the  equitable  right  of  the  mortgagor  is  extinguished,  and  the 
absolute  title  vested  in  the  mortgagee ;  the  other,  not  a  fore- 
closure in  the  strict  and  popular  sense,  but  a  decree  that  the 
thing  pledged,  or  mortgaged,  be  sold,  and  the  avails  applied 
in  payment  or  part  payment  of  the  debt.  The  latter  in  the 
statute  is  not  called  a  foreclosure  but  a  decree  for  a  sale. 

But  it  is  said  that  a  judicial  sale  is  a  foreclosure  ;  that  is, 
it  extinguishes  the  light  of  the  mortgagor  and  appropriates 
the  security.  That  is  doubtless  true,  and  in  a  loose  sense  it 
is  sometimes  called  a  foreclosure  ;  but  legally  in  Connecticut 
the  word  is  not  often  used  in  that  sense  by  the  legislature, 
the  courts,  or  the  profession.  A  history  and  review  of  the 
law  in  this  state  clearly  demonstrates  that  the  legislature  did 
not  use  it  in  that  sense  in  this  instance. 

But  it  is  said  that  a  mortgage  of  personal  property  is 
within  the  spirit  and  mischief  of  the  act.  Is  it.?  I  venture 
to  affirm  that  not  an  instance  can  be  pointed  out  in  which  the 
sale  of  mortgaged  personal  property  has  been  attended  with 
any  such  mischievous  consequences  as  have  existed  in  refer- 
ence to  real  estate.  The  two  cases  are  unlike  each  other. 
While  there  were  many  cases  of  injustice  which  were  de- 
signed to  be  prevented  by  the  act  of  1833,  and  difficulties 
existed  in  the  application  of  that  act  to  remedy  which  the 
act  of  1878  was  passed,  yet  no  such  evils  exist  or  ever  have 
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existed  with  reference  to  mortgages  of  personal  property 
only. 

If  indorsers,  in  cases  where  the  maker  secures  the  debt  by 
a  mortgage  of  personal  property,  need  the  protection  of  the 
statute,  they  need  it  also  when  the  security  is  by  way  of  a 
pledge.  A  pledge  differs  from  a  mortgage  chiefly  in  this  ; 
a  pledgee  has  the  possession  but  not  the  title,  while  a  mort- 
gagee has  the  title  and  not  the  possession.  Both  are  in  a 
broad  sense  mortgages.  Is  it  proposed  to  extend  the  pi*o- 
yisions  of  the  statute  by  requiring  notice  to  indorsers  when 
it  is  proposed  to  appropriate  things  pledged  ?  It  may  be  so 
that  no  great  harm  will  result  when  it  is  undei*stood  ;  but  it 
seems  to  me  dangerous  for  the  court  to  make  such  law  by 
construction.  If  there  are  evils  in  that  direction,  let  the 
legislature  devise  and  apply  the  remedy. 

If  any  pai-t  of  the  act  of  1878  applies  to  mortgages  of 
personal  property,  all  does — the  second  section  as  well  as 
the  first.  Let  us  test  the  practical  working  of  the  two  stat- 
utes on  the  supposition  that  both  apply.  A  complaint  is 
pending  for  a  sale  under  the  statute  of  1832 ;  the  court  de- 
crees a  sale  and  limits  a  time  within  which  the  debtor  may 
redeem  ;  some  party  to  the  suit  applies  to  the  court  for  the 
appointment  of  appraisers  under  the  act  of  1878,  and  they 
are  appointed.  Now  the  appraisers  have  ten  days  after  the 
expiration  of  the  time  limited  in  which  to  make  the  apprai- 
sal. That  necessarily  postpones  the  sale,  and  it  may  be  for 
ten  days.  Did  the  legislature  contemplate  that  ?  But  that 
is  a  minor  matter.  We  will  pass  on.  An  appraisal  is  made 
and  in  due  time  there  is  a  sale.  The  property  is  appraised 
at  a  much  larger  sum  than  it  brings.  The  statute  provides 
that  '*'  such  appi-aisal  shall  be  final  and  conclusive  as  to  the 
value  of  such  mortgaged  property;  and  the  mortgage  credi- 
tor in  any  further  action  upon  the  mortgage  debt,  note  or 
jobligation,  shall  recover  only  the  difference  between  the 
value  of  the  mortgaged  property  as  fixed  by  such  appraisal 
and  the  amount  of  his  claim."  Gen.  Statutes,  §  3011.  The 
inevitable  result  is  that  the  creditor  must  lose  the  difference 
between  the  valuation  and  the  amount  realized  at  the  ?ale. 
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together  with  all  the  expenses  of  the  sale.  Did  the  leg- 
islature contemplate  that  ?  But  more.  The  mortgagee  is 
compelled  to  become  the  purchaser  of  the  property  at  the  ap- 
praisal of  men,  with  no  power  to  exercise  his  own  judgment; 
and  what  is  still  worse,  if  possible,  he  is  not  permitted  to 
liold  it,  and  take  the  chances  of  effecting  a  favorable  sale, 
but  is  compelled  by  the  decree  immediately  to  sell  it  at  auo- 
tion.  Can  it  be  possible  that  the  legislature  intended  any 
such  absurd  and  unjust  consequences  ?  On  the  other  hand, 
if  the  property  sells  for  more  than  the  appraisal,  then  the 
mortgagor  is  the  loser  and  the  mortgagee  gains.  Could  that 
have  been  intended  ?  Will  it  be  suggested  that  the  valua- 
tion as  fixed  by  the  sale  is  the  better  rule  ?  Then  I  ask,  of 
what  use  is  the  appraisal  ?  And  by  what  authority  is  the 
positive  provision  of  the  statute  disregarded  ?  The  sugges- 
tion is  of  itself  a  confession  that  the  statute  has  no  appli- 
cation. It  seems  to  me  impossible  to  harmonize  two  such 
incongruous  statutes  and  make  them  both  apply  to  the  same 
transaction. 

The  sole  reason  for  requiring  parties  who  may  be  liable 
for  the  mortgage  debt  to  be  made  parties  to  an  action  for  a 
foreclosure,  is  that  there  may  be  an  appraisal  of  the  pro- 
perty, and  that  they  may  have  an  opportunity  to  appear  and 
be  heard  when  the  appraisal  is  made — that  they  may  not  be 
concluded  witHout  a  day  in  court.  It  is  hardly  possible  to 
assign  any  other  reason  for  the  existence  of  the  act.  No 
such  reason  exists,  or  can  exist,  in  appropriating  personal 
propei-ty  mortgaged.  A  singular  illustration,  and  almost  a 
demonstration  of  the  truth  of  this  proposition,  exists  in 
this  case.  The  mortgage  in  question  contains  a  provision 
that  on  default  the  mortgagee  may  sell  the  machinery  mort- 
gaged without  legal  proceedings,  upon  "giving  notice  of 
the  time  and  place  of  such  sale  by  publication  for  thi*ee 
successive  weeks  in  the  Naugatuck  Valley  Sentinel,  a  week-, 
ly  newspaper  published  in  said  Derby."  A  sale  under  this 
clause  is  just  as  much  a  foreclosure  as  a  sale  pursuant  to  a 
decree  of  court.  There  is  precisely  the  same  reason  for  no- 
tice to  the  indorsers  and  an  appraisal  in  the  one  case  as  in 
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the  other.  If,  not  being  made  a  party,  the  indorser  is  dis- 
charged in  the  one  case,  he  is  in  the  other.  The  logic  of 
the  decision  leads  inevitably  to  this  result — that  in  all  cases 
where  personal  property  mortgaged  or  pledged  is  sold  and 
the  avails  applied  on  the  mortgage  debt,  the  indorser,  guar- 
antor, or  other  surety,  is  thereby  discharged  unless  he  is 
made  a  party  to  the  proceeding.  Is  this  court  prepared  to 
announce  that  doctrine  ?  The  business  community  will  be 
surprised  and  alarmed  at  the  announcement.  It  is  not  safe 
to  overturn  and  unsettle  well-established  and  well-known 
principles.  A  i-adical  change  by  the  court  in  simple  ele- 
mentary law  is  highly  objectionable. 

Again.  Boulton  and  Hill  were  the  indorsers.  It  is  found 
that  **  said  Hill  and  Boulton  were  the  chief  stockholdei*s  in 
said  company,  and  indorsed  said  notes  for  the  accommoda- 
tion of  said  company."  Hill  was  the  ti-easurer  and  signed 
the  mortgage  deed  as  such  for  the  company.  Boulton,  no 
less  than  Hill,  probably  had  a  voice  in  fixing  the  terms  of 
the  mortgage.  They  were  satisfied  to  have  the  property 
sold  without  notice  to  them  individually,  and  for  the  com- 
pany actually  agreed  that  it  might  be  sold  without  other 
notice  than  the  publication  stipulated  for.  They  correctly 
assumed  that  with  that  they  would  have  all  the  notice  they 
desired.  Upon  what  piinciple  can  the  court  hold  that  they 
were  entitled  to  other  and  di£ferent  notice  ? 

It  may  be  said  that  the  property  was  not  sold  under  that 
stipulation,  but  by  order  of  coui-t.  True ;  and  let  us  con- 
sider the  case  for  a  moment  in  that  aspect.  The  statutory 
remedy  required  notice  to  the  company  that  it  might  in- 
terpose any  proper  defense  and  be  heard  as  to  the  time 
of  redemption  and  sale.  No  appraisal  of  the  property 
was  appropriate  or  necessary  and  none  was  contemplated. 
Hence  for  that  purpose  there  was  no  occasion  to  make  the 
Indoi-sers  parties.  By  implication  they  had  waived  peraonal 
notice  in  case  of  a  sale  without  legal  process.  Why  should 
they  insist  upon  it  in  case  of  legal  process?  The  sale  was 
strictly  analogous  to  a  sale  on  an  execution.  The  indorsers 
have  precisely  the  same  interest  in  having  the  property 
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bring  its  full  value  in  the  one  case  that  they  have  in  the 
other ;  yet  it  has  never  been  considered  that  sureties  have 
such  an  interest  in  the  sale  of  the  property  of  the  principal 
that  they  were  entitled  to  notice  of  the  time  and  place  of 
sale ;  much  less  that  they  should  be  made  parties.  But 
suppose  it  be  admitted  that  they  had  such  an  interest  as 
that  they  were  fairly  entitled  to  notice,  and  as  that  they  might 
have  been  made  parties ;  then,  I  reply,  assuming  as  I  may 
that  the  statute  has  no  application,  that  under  our  practice 
they  had  a  right  to  come  into  court  and  be  made  parties. 
Not  doing  so  they  waived  it.  They  cannot  plead  igno- 
rance, for  the  case  expressly  states  that  "both  had  full 
knowledge  of  said  suit  and  of  the  proceedings  thereunder." 
What  more  could  they  have  had?  Certainly  there  is  noth- 
ing lacking  but  a  mere  matter  of  form.  The  substance  of 
all  that  is  or  can  be  contended  for  they  had. 

The  decision  in  this  case  then,  discharging  the  indorsers 
from  liability,  rests  either  upon  a  misapplication  of  the  stat- 
ute, or  upon  grounds  of  the  merest  technicality.  In  either 
case  it  seems  to  me  to  be  clearly  wrong. 


In  this  opinion  LoOMis,  J.,  concurred. 


The  City  op  Hartford  vs.  Julia  Champion. 

Hartford  Dist,  Oct  T.,  1889.    Andbews,  C.  J.,  Carpenter,  Pardbk, 
LooMis  and  Seymour,  Js. 

The  defendant,  who  had  been  domiciled  in  Hand  had  paid  her  taxes  there, 
claimed  to  have  removed  to  8,  and  to  have  acquired  a  domicil  there. 
Held  that  it  was  necessary  for  her  to  prove  a  residence  in  8  so  perma- 
nent as  to  exclude  the  existence  of  an  intention  to  make  a  domicil  else- 
where, as  well  as  of  an  intention  to  return  to  H. 

It  being  admitted  that  the  defendant  had  gone  to  S  to  reside  either  tempo- 
rarily or  permanently,  the  question  became  wholly  one  of  intent:  was 
it  her  intent  to  change  her  domicil  from  H  f 

To  prove  the  character  of  her  residence  in  8  the  defendant  offered  a  witness 
who  testified  that  the  defendant  lived  in  the  house  of  the  witness  in 
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that  place  ''  just  as  the  rest  of  her  familj  did."  On  cross^xaroination 
she  was  aslced  whether  she  did  not  sometimes  get  her  dinners  at  a  res- 
taurant. Held  admissible,  both  for  the  purpose  of  finding  what  the 
witness  meant  by  the  defendant's  living  at  her  house  just  as  the  rest  of 
her  family  did,  and  as  bearing  on  the  claim  of  the  defendant  that  she 
"WtLS  making  8  her  home. 
The  defendant  produced  receipts  showing  settlements  for  her  board  while 
staying  in  8j  which  were  drawn  by  her,  but  did  not  show  the  sums 
paid,  and  on  cross-examination  was  asked  why  the  receipts  did  not 
state  the  amounts  paid.  Held  admissible,  as  tending  to  show  that  the 
receipts  were  intended  to  be  deceptive  and  that  she  did  not  stay  in  j8  so 
much  time  as  she  claimed. 
A  witness  for  the  defendant  testified  as  to  her  residence  in  8  and  as  to  how 
often  and  under  what  circumstances  he  had  seen  her  there.  Held  that 
on  cross-examination  he  might  be  asked  about  his  observation  of  a  per- 

^  son  who  lived  in  the  next  house,  to  test  his  memory  and  his  habit  of 

observation. 
The  defendant  having  neglected  to  return  a  sworn  list  of  her  taxable  pro- 
perty in  Hf  the  assessors  were  by  law  authorized  to  make  a  list  for  her. 
The  list  made  by  them  contained  the  following  item— '*  Insurance 
stocks,  181,763."  Held  not  to  be  insufficient  by  reason  of  its  not  spec- 
ifying the  different  insurance  stocks. 
A  statute  passed  in  1883  provided  that  ten  per  cent  might  be  added  by  the 
assessors  to  the  lists  made  by  them  for  persons  neglecting  to  make  and 
return  a  sworn  list,  and  for  the  second  year's  neglect  twenty  percent, 
and  thirty  per  cent  for  the  third  year.  This  statute  was  repealed  in 
1885,  and  the  addition  to  be  made  to  the  lists  in  such  cases  limited  to 

I  ten  per  cent.    Held  not  to  affect  additions  of  twenty  and  thirty  per 

'  cent  made  by  the  assessors  to  lists  in  1883  and  1884,  for  the  taxes  upon 

which  suit  was  brought  after  the  repeal  of  the  statute. 
It  is  the  duty  of  the  court  to  give  the  jury  such  instructions  as  are  correct 

I  in  law,  adapted  to  the  issue,  and  sufficient  for  their  guidance  in  the 

case  before  them.    If  this  is  done  it  is  immaterial  that  the  instructions 

I  asked  for  are  not  given. 

[Argued  NoYember  13th— decided  December  30th  1889.] 

Action  to  recover  taxes  claimed  to  be  due  to  the  plaintiff 
city  f i-oni  the  defendant ;  brought  to  the  Superior  Court  in 
Hartford  County,  and  tried  to  the  jury  before  F.  B.  HoUU  J^ 
Verdict  for  the  plaintiff,  and  appeal  by  the  defendant  for 
error  in  the  rulings  and  charge  of  the  judge  and  in  the  omis- 
sion to  charge  as  requested.  The  case  is  fully  stated  in  the 
opinion. 

A.  P.  Hyde  and  0.  H.  Briscoe^  with  whom  was  J.  P.  -4n- 
drews,  for  the  appellant. 
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W.  F.  ffenney,  with  whom  was  J.  H.  Brocklesby^  for  the 
appellee. 

Andrews,  C.  J,  The  defendant  is  an  elderly  lady  of 
large  wealth  and  never  married.  She  had  lived  in  the  city* 
of  Hartford  quite,  a  number  of  years  prior  to  1882  with  an 
only  brother,  an  old  man,  a  bachelor,  in  feeble  health,  and 
who  appears  to  have  been  her  only  near  relative  living. 
During  these  years  she  paid  taxes  in  Hartford.  In  the  year 
1882  she  did  not  return  any  list  of  her  taxable  property  to 
the  assessors,  and  thereupon  the  assessors  filled  out  a  list  for 
her,  putting  therein  all  the  property  they  had  reason  to  be- 
lieve was  owned  by  her  liable  to  taxation  at  its  actual  valu- 
ation, and  adding  thereto  ten  per  cent  of  such  valuation.  In 
the  year  1883,  upon  a  like  omission  by  her  to  return  a  list, 
the  assessors  again  filled  out  a  list  for  her  and  added  thereto 
twenty  per  cent ;  and  again  in  1884,  and  added  thirty  per 
cent;  and  again  in  1886.  Taxes  were  laid  on  these  several 
assessments,  to  recover  which  this  suit  was  brought,  pur- 
suant to  section  3901  of  the  General  Statutes.  The  case 
was  tried  to  a  jury  and  the  plaintiff  had  a  verdict.  The  de- 
fendant has  appealed. 

For  the  purpose  of  proving  the  tax  assessed  and  laid  for 
the  year  1884,  the  plaintiff  offered  the  list  for  that  year  made 
out  by  the  assessors  as  follows : 

"  Taxable  list  of  Julia  Champion  of  Hartford  for  1884 : 

Insurance  stocks $81,768. 

30  per  cent  additional  for  neglecting  to  make 
out  sworn  list 124,528," 

To  this  the  defendant  objected,  because  the  insurance 
stocks  named  in  the  list  were  not  itemized  so  as  to  indicate 
the  various  companies  in  which  they  were  held,  and  because 
the  statute  authorizing  the  addition  of  thirty  per  cent  was 
repealed.  The  court  overruled  the  objections  and  admitted 
the  list. 

The  ground  of  the  first  objection  is  fully  removed  by  the 
luling  of  the  court  in  the  case  of  Citi/  of  Hartford  v.  Cham- 
pion^ 54  Conn.,  436.     The  assessoi-s  performed  their  duty 
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and  made  the  addition  prior  to  the  Slst  day  of  December, 
1884.  At  that  time  the  addition  was  lawful.  The  repeal- 
ing statute  invoked  by  the  defendant  was  not  passed  until 
March,  1885,  and  did  not  take  effect  till  the  first  day  of  July 
of  that  y^ar.  It  had  no  retroactive  effect.  There  was  no 
error  in  the  ruling. 

The  main  contention  before  the  jury  was,  whether  or  not 
the  defendant,  on  the  first  day  of  October  in  the  years  1882, 
1883,  1884  and  1885,  resided  in  the  city  of  Hartford,  so  as 
to  be  liable  to  pay  taxes  there.  The  defendant  claimed  that 
in  the  spring  of  1882  she  removed  from  Hartford  with  the 
intention  of  not  returning  to  reside  there,  and  took  up  her 
residence  in  the  city  of  Springfield,  Massachusetts,  where 
she  continued  to  reside  in  boarding  houses  until  the  spring 
of  1883,  when  she  removed  to  Suffield,  Connecticut,  where 
she  has  ever  since  resided.  It  appeared  in  the  evidence 
that  the  defendant  had  passed  some  portions  of  her  time 
during  these  years  in  Springfield  and  in  SufBeld,  and  that 
she  had  bought  a  house  in  the  latter  town.  The  plaintiff 
claimed  that  these  absences  from  Hartford  were  not  had 
with  a  bond  fide  intention  on  the  part  of  the  defendant  to 
change  her  residence;  but  that  whatever  absences  from 
Hartford  on  her  part  were  proved,  were  merely  temporaiy 
absences,  arranged  for  the  purpose  of  creating  the  appear- 
ance of  a  residence  elsewhere  which  did  not  in  fact  exist, 
and  giving  color  to  her  claim  that  she  had  ceased  to  reside 
in  Hartford.  Many  witnesses  were  examined  by  both  sides 
as  to  the  fact  of  these  absences,  the  circumstances  attend- 
ing them,  and  the  length  of  her  stay ;  and  also  as  to  the 
length  of  her  abiding  in  Hartford  and  the  circumstances  of 
it,  the  character  of  her  residence  there,  and  generally  as  to 
her  habits  and  mode  of  life  and  her  family  relations  and 
connections. 

Among  other  witnesses  the  defendant  called  Mrs.  Porter 
King,  who  testified  that  the  defendant  had  lived  at  her 
house  in  Springfield  just  the  same  as  the  rest  of  her,  (the 
witness's,)  family.  On  cross-examination  counsel  for  the 
plaintiff  asked  this  witness  if  she  knew  where  the  defend- 
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ant  got  her  meals  while  she  was  staying  at  the  witnesses 
house,  and  if  she  did  not  sometimes  get  her  dinners  at  the 
depot  restaurant.  To  these  inquiries  the  defendant's  coun- 
sel objected,  but  the  court  overruled  the  objection  and 
admitted  them.  We  think  these  questions  clearly  admis- 
sible. It  certainly  was  proper  to  find  out  what  the  witness 
meant  when  she  stated  that  the  defendant  had  lived  at  her 
house  just  the  same  as  the  rest  of  her  family.  The  defend- 
ant claimed  to  be  residing  in  Springfield,  making  it  her 
home  there  at  the  boarding  house  of  Mrs.  King.  The  fact 
of  getting  dinners  or  other  meals  at  the  depot  restaurant 
would,  if  proved,  have  a  very  significant  bearing  on  the 
correctness  of  that  claim.  A  person  temporarily  in  Spring- 
field would  be  very  likely  to  get  a  meal  at  the  depot  restau- 
rant, while  a  person  residing  there  and  having  a  home  at  a 
boarding  house  would  not  be  likely  to  do  so. 

In  her  own  testimony  in  chief  the  defendant  exhibited 
and  testified  concerning  certain  receipts  for  her  board  and 
room  while  she  was  in  Springfield.  On  cross-examination 
she  was  asked : — "  Will  you  tell  me  why  the  amounts  that 
were  paid  do  not  appear  in  any  of  these  receipts?"  and 
various  other  questions  of  like  nature ;  to  all  of  which  coun- 
sel for  the  defendant  objected,  but  the  court  admitted  them. 
There  was  no  error  in  this.  The  plaintiff  claimed  that 
these  receipts  had  been  prepared  by  the  defendant  to  make 
it  appear  that  she  had  boarded  in  Springfield  much  longer 
than  was  the  real  fact.  They  had  the  right  to  show  this  if 
they  could. 

The  defendant,  in  connection  with  her  testimony  in  chief, 
introduced  notices  which  she  had  received  while  in  Spring- 
field from  certain  insurance  companies  in  Hartford,  to  the 
effect  that  a  non-resident  tax  had  been  deducted  before 
transmitting  to  her  the  dividends  on  her  stocks.  She  was 
asked  on  cross-examination  if  she  had  not  received  similar 
notices  from  Massachusetts  companies.  She  answered  tlat 
she  did  not  think  she  ever  had.  The  defendant's  counsel 
objected  to  this  question  for  the  reason  that  it  assumed  a  fact 
which  had  not  been  proved ;  that  is,  that  the  law  in  Mas.sa- 
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chusetts  in  this  respect  was  like  the  law  of  Connecticut. 
The  court  admitted  the  question.  We  are  not  able  to  see 
how  the  defendant  was  hai-med  by  this  question  in  any 
aspect  of  it.  If  the  law  of  Massachusetts  is  the  same  as 
the  law  of  Connecticut,  theh  the  fact  that  she  had  received 
no  such  notice  from  Massachusetts  corporations  would  tend 
to  support  her  claim  that  she  resided  in  that  state.  If  the 
law  in  that  state  is  different  from  ours,  as  the  defendant 
claims,  then,  as  she  answered  that  she  had  not  received  any 
such  notice,  she  was  not  harmed.  There  was  no  fact  from 
which  any  such  inference  could  be  made  either  way. 

Nelson  King,  a  witness  in  behalf  of  the  defendant,  testi- 
fied as  to  her  residence  in  Suffield,  and  as  to  how  often  and 
under  what  circumstances  he  had  seen  her  there.  He  was 
asked  on  cross-examination  respecting  a  Mr.  Burbank,  who 
lived  in  the  house  next  to  the  one  owned  by  the  defendant. 
We  think  these  questions  were  proper  to  test  the  memory  of 
the  witness,  and  to  test  his  habits  of  observation  as  well  as 
his  accuracy. 

During  the  trial  counsel  for  the  defendant  presented  to 
the  court  two  series  of  requests  for  instructions  to  the  jury. 
These,  while  not  precisely  alike,  cover  the  same  ground. 
The  coui-t  apparently  regarded  them  as  interchangeable.     In 
his  charge  the  judge  read  to  the  jury  the  first  request  of  the 
first  series,  and  instructed  them  that  it  was  the  law.     In  re- 
spect to  the  other  he  said :  "  I  think  in  looking  over  these 
requests  and  comparing  them  with  what  I  have  intended  to 
say  to  the  jury,  that  it  is  not  necessary  for  me  to  read  them, 
as  I  have  said,  not  so  much  questioning  the  law  as  because 
I  believe  I  have  covered  the  subjects  embraced  in  them  al- 
ready."    The  court  did  not  specifically  refer  to  the  second 
series  of  requests  at  all.     In  her  reasons  of  appeal  the  de- 
fendant says :  "  The  court  erred  in  not  charging  the  jury  as 
requested  by  the  defendant  as  follows:"  and  then  recites 
the  second  series  of  requests  at  length,  six  in  number.     An- 
other reason  of  appeal  is  "  that  the  court  erred  in  charging 
as  follows:"  and  then  recites  two  printed  pages  from  the 
charge,  taken  not  consecutively  but  from  different  parts  of 
Vol.  Lvni. — 18 


Digiti 


zed  by  Google 


274  JANUARY,  1890. 

City  of  Hartford  v.  Champion. 

it.  The  plaintiff's  counsel  strenuously  urge  that  these  rea- 
sons of  appeal  ought  not  to  be  considered  by  this  court  for 
the  reason  that  they  are  not  within  the  rule  which  requires 
that  a  special  assignment  of  each  particular  error  shall  be 
made.  Whatever  force  there  is  in  this  claim,  and  there  is 
certainly  some,  we  have  not  thought  it  sufiBcient  to  require 
us  to  disregard  these  reasons  of  appeal.  In  tlieir  brief  the 
defendant's  counsel  substantially  bring  these  two  assign- 
ments together  and  point  out  the  particular  error  of  which 
they  complain  to  be,  that  from  the  omission  to  charge  as  re- 
quested and  from  the  charge  actually  given  the  jury  were 
led  to  understand  that  the  defendant  would  continue  to  be 
a  resident  in  Hartford  till  she  had  established  such  a  perma- 
nent home^  either  in  Springfield  or  SufBeld,  as  excluded  the 
possibility  of  a  future  change. 

The  general  question  for  the  jury  was,  whether  or  not  the 
defendaut  had  changed  her  domicil  from  Hartford  to  Spring- 
field or  to  SuflSeld.  She  claimed  to  have  removed  from 
Hartford  to  Springfield  in  the  spring  of  1882,  to  have  lived 
there  about  a  year,  and  then  to  have  removed  to  Suffield, 
where  she  had  ever  since  resided.  It  was  admitted  that  she 
had  passed  some  portion  of  the  time  during  each  of  these 
years  in  Springfield  and  in  SuflBeld;  so  that  the  general 
question  of  domicil  was  narrowed  to  one  of  intent.  With 
what  intent  did  the  defendant  go  from  Hai-tford  to  Spring- 
field and  remain  there  for  such  time  as  she  did?  Was  it 
with  such  an  intent  as  would  effect  a  change  of  her  domicil 
from  Hartford?  The  case  turned  upon  the  answer  that  the 
jury  should  give  to  the  question.  Many  witnesses  were  ex- 
amined. The  plaintiff  on  the  one  hand  claimed  to  have 
proved  that  the  defendant  went  to  Springfield  and  to  Suffield 
without  any  real  bond  fide  intent  to  change  her  residence  at 
all;  that  she  was  in  those  places  for  temporary  purposes 
merely,  and  not  for  the  purpose  of  making  her  domicil  there, 
but  with  the  intent  on  her  part  all  the  time  to  return  to 
Hartford.  On  the  other  hand  the  defendant  claimed  to  have 
proved  that  she  did  intend  to  remove  from  Hartford,  and 
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did  intend  to  make  her  domicil  in  Springfield  and  in  Suffield, 
and  that  she  did  not  intend  to  return  to  Hartford. 

It  is  confessedly  difficult  to  define  domicil.  In  this  case 
it  is  not  necessary  to  attempt  it.  Prof.  Wharton  says, 
(Conflict  of  Laws,  §  21 :)  "  Domicil  is  a  residence  acquired 
as  a  final  home.  To  constitute  it  there  must  be — (1)  resi- 
dence, actual  or  inchoate ;  (2)  the  non-existence  of  any  in- 
tention to  make  a  domicil  elsewhere."  This  is  a  sufficiently 
accurate  definition  for  the  purposes  of  this  case.  It  corre- 
sponds essentially  with  the  definition  given  by  other  writers, 
and  in  numerous  decisions  of  this  and  other  coui*ts.  Judge 
Story,  (Conflict  of  Laws,  §  41,)  says :  "  Two  things  then 
must  concur  to  constitute  domicil ;  first,  residence,  and  sec- 
ondly, the  intention  of  making  it  the  home  of  the  party.*  *  * 
It  is  the  fact  coupled  with  the  intention  of  remaining  there." 
In  Salem  v.  Lyme^  29  Conn.,  79,  Judge  Hinman  in  the  opin- 
ion says :  ^'  But  domicil  is  but  the  established,  fixed,  perma- 
nent, and  may  therefore  be  said  to  be  the  ordinary,  dwelling 
place  or  place  of  residence  of  a  party,  as  distinguished  from 
his  temporary  and  transient  though  actual  place  of  resi- 
dence." And  on  page  80,  he  adds:  "When  a  domicil  is 
once  acquired  by  a  residence  for  an  indefinite  time,  with  an 
intention  to  continue  the  residence  indefinitely,  the  statute 
applies."  Easterly  v.  Goodwin^  86  Conn.,  286 ;  First  Nat. 
Bank  v.  Barlow^  id.,  357 ;  Clinton  v.  Westbrook^  38  id.,  12 ; 
Thayer  v.  Boston^  124  Mass.,  145.  See  also  Jacob's  Law  of 
Domicil,  §§  72,  160,  161, 159,  where  a  great  many  cases  are 
cited.  Also  Haldane  v.  Eckfordy  L.  R.,  8  Equity,  631 ;  Brur 
nel  V.  Brunei,  12  id.,  298 ;  Douglas  v.  Douglas^  id.,  617. 

When  once  it  is  ascertained  what  is  necessary  to  constitute 
one's  domicil  in  any  place,  it  is  easy  to  point  out  what  must 
be  done  in  order  to  effect  a  change  of  that  person's  domicil 
to  another  place.  All  the  conditions  which  are  required  to 
constitute  the  domicil  in  the  given  place  must  be  transferred 
to  the  new  place.  When  this  is  done  the  domicil  is  changed ; 
and  until  this  is  done  the  domicil  is  not  changed.  The  old 
one  is  not  abandoned,  the  new  one  is  not  acquired.  This,  of 
course,  excludes  the  existence  of  an  intention  to  return  to 
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the  former  place ;  for  the  existence  of  an  intention  to  return 
is  inconsistent  with  the  idea  that  the  former  home  is  aban- 
doned. Clinton  v.  Westbrook^  38  Conn.,  12 ;  Sean  v.  Boston^ 
1  Met.,  250 ;  Greene  v.  Windham^  13  Maine,  225 ;  WUbraham 
V.  Ludlow^  99  Mass.,  678.  It  was  essential  to  the  defend- 
ant's case  that  she  should  prove  a  residence  in  Springfield 
or  in  Suffield  so  permanent  as  to  exclude  the  existence  of  an 
intention  to  make  a  domicil  elsewhere,  and  so  permanent  as 
to  exclude  an  existing  intention  to  return  to  Hartford.  If 
she  had  not  done  this  she  had  not  shown  any  domicil  in 
either  of  those  towns.  If  she  had  not  done  this  she  had  not 
shown  any  abandonment  of  her  domicil  in  Hartford,  and  her 
stay  in  Springfield  or  in  Suffield  was  but  a  mere  temporary 
sojourn  there,  and  not  a  domicil  at  all. 

In  every  case  it  is  the  duty  of  the  court  to  give  the  jury 
such  instructions  as  are  correct  in  law,  as  are  adapted  to  the 
issue,  and  as  are  sufficient  for  their  guidance  in  the  case  be- 
fore them.  If  this  is  done  it  is  immaterial  that  the  instruc- 
tions asked  for  are  not  given.  In  the  present  case,  upon  the 
evidence  and  the  claims  of  the  parties,  it  was  incumbent  on 
the  trial  judge  to  instruct  the  jury  as  to  what  constituted 
domicil;  what  it  was  when  contrasted  with  a  temporary 
place  of  abode;  what  it  was  necessary  for  the  defendant  to 
prove  in  order  to  show  an  abandonment  by  her  of  her  old 
domicil  in  Hartford ;  and  what  to  show  that  she  had  acquired 
a  new  one  in  Springfield  or  in  Suffield.  Upon  a  careful 
reading  of  the  whole  charge  we  think  this  was  done  fairly, 
fully,  and  according  to  law. 

Portions  of  the  charge  are  complained  of  by  the  defendant 
for  the  reason,  as  she  says,  that  the  jury  were  led  therefrom 
to  believe  that  a  domicil  could  not  be  acquired  bv  her  in 
Springfield  or  in  Suffield  unless  she  showed  that  she  had  no 
intention  of  ever  removing  from  the  place.  We  think  this 
objection  is  without  foundation.  The  language  used  was 
applicable  to  the  conflicting  claims  made  in  the  case ;  on  the 
one  side  a  residence  claimed  to  be  permanent  enough  to  be 
a  domicil,  and  on  the  other  side  a  residence  said  to  be  so 
temporary  as  not  to  constitute  one.    It  was  the  duty  of  the 
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court  to  point  out  the  distinction  between  these  claims ;  and 
we  see  nothing  in  what  was  said  in  the  portions  objected  to, 
when  read  in  connection  with  the  whole  charge,  calculated 
to  mislead  the  ju^3^ 
There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 


The  Town  of  Canton  v%.  The  Town  of  Burlington. 

Hartford  Dist,  Oct  T.,  1889.    Andrews,  C.  J.,  Cabpbnteb,  Pabdeb, 
Looins  and  Seyhoub,  Js. 

By  section  third  of  the  act  of  1878,  (now  section  8311  of  Gen.  Statutes,)  all 
persona  needing  relief,  who  have  no  settlement  in  any  town  in  this 
state,  are  state  paupers,  and  shall  he  provided  for  hy  the  state  comp- 
troller for  six  months  after  they  come  into  this  state;  and  by  section 
twenty-first  of  the  statute,  shall,  after  the  period  of  six  months  provid- 
ed for  iu  the  act,  be  sent  back  to  the  town  where  tliey  resided  when 
they  applied  |or  relief,  and  such  town  shall  be  chargeable  for  their  sup- 
port until  they  shall  have  gained  a  settlement  in  some  other  town ;  pro- 
vided such  paupers  shall  have  had  a  residence  of  six  months  or  more  in 
8«ich  town  when  they  applied  for  relief.    By  the  decision  in  Marlbor- 
ovgh  V.  Chatham,  50  Conn.,  554,  the  six  months  during  which  the 
l>«iuper  was  entitled  to  help  from  the  state  were  held  to  be  the  first  six 
xrmonths  of  his  pauperism  and  not  of  his  residence  in  the  state.    An  act 
S>^A8ed  in  1885  provided  that  they  should  be  the  first  six  months  of  his 
^^'^^^idence.    In  a  suit  by  the  plaintiff  town  against  the  defendant  town 
^or  supplies  furnished  to  a  pauper  claimed  to  be  chargeable  to  the  de- 
^^ndant,  the  plaintiff  offered  evidence  tending  to  prove  that  the  pauper, 
'^viio  had  no  settlement  in  any  town,  but  had  lived  more  than  six  months 
^^^   the  defendant  town,  became  needy  in  1884,  and  was  for  a  year  or 
^**::fc.ore  thereafter  supported  by  that  town  at  the  house  of  a  friend  within 
'^'^>.«  plaintiff  town,  under  an  arrangement  made  by  the  selectmen  of  the 
^^^sfendant  town,  and  that  in  1888,  the  pauper  needing  further  aid,  which 
^-^^«  selectmen  of  the  defendant  town  refused  to  furnish,  the  plaintiff 
''-O'wn,  in  which  he  had  continued  to  reside,  furnished  him  aid.    The 
X>l^intiff  was  nonsuited  by  the  court.    Held,  in  setting  aside  the  non- 


^^**^t  the  pauper  was  a  state  pauper. 

"^^■^t  his  status  was  fixed  by  the  statute  in  force  when  he  first  applied 
^o*-  relief,  and  was  not  affected  by  the  act  of  1885. 
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S.  That  the  defendant  town  would,  upon  the  facts  claimed,  be  chargeable 
with  his  support. 

A  nonsuit  should  not  be  granted  where  a  plaintiff  has  introduced  substan- 
tial evidence  in  support  of  his  claim,  and  where  the  law  applicable  to 
the  facts  as  claimed  and  supported  by  such  evidence,  is  favorable  to  the 
plaintiff. 

[Argued  November  12th— decided  December  Idth,  1889.] 

Action  to  recover  for  supplies  furnished  to  a  pauper 
claimed  to  be  chargeable  to  the  defendant  town ;  brought, 
by  appeal  from  the  judgment  of  a  justice  of  the  peace,  to  the 
Court  of  Common  Pleas  of  Hartford  County.  The  defendant 
demurred  to  a  portion  of  the  second  count  of  the  complaint, 
and  the  demurrer  was  sustained.  A  general  denial  was  then 
filed  to  the  rest  of  the  complaint,  and  the  case  was  tried  to 
the  court  before  White^  J.  After  the  plaintiff  had  intro- 
duced its  evidence  and  rested,  the  defendant  moved  for  a 
nonsuit,  which  was  granted.  A  motion  to  set  aside  the 
nonsuit  having  been  denied,  the  plaintiff  appealed  to  this 
court.    The  case  is  sufficiently  stated  in  the  opinion. 

0.  JET.  Briscoe  and  J.  P.  Andrews^  for  the  appellant. 
Jl  J".  Jennings^  for  the  appellee. 

Seymour,  J.  This  is  an  appeal  from  the  judgment  of  the 
Court  of  Common  Pleas  in  Hartford  County  in  a  suit  brought 
to  recover  for  the  care  and  support  of  Francis  Naylan,  a 
pauper. 

In  that  court  the  defendant  demurred  to  certain  paragraphs 
of  the  complaint,  and  the  court  sustained  the  demurrer. 
The  plaintiff  then  introduced  its  testimony,  which  is  set  out 
in  the  record,  and  rested  its  case.  Thereupon  the  defendant 
moved  for  judgment  as  in  case  of  nonsuit;  which  motion 
was  allowed,  and  the  subsequent  motion  of  the  plaintiff  to 
set  aside  the  judgment  of  nonsuit  was  overruled. 

In  the  argument  before  this  court  counsel  addressed  them- 
selves mainly  to  the  questions  relating  to  the  nonsuit,  and, 
inasmuch  as  the  decision  of  those  will  simplify  the  discussion 
of  the  other  questions,  we  will  dispose  of  them  first. 
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By  our  statute  a  court  may  grant  motions  for  judgment 
as  in  case  of  nonsuit  if,  in  its  opinion,  the  plaintiff  shall 
have  failed  to  make  out  a  primd  facie  case.  Gen.  Statutes, 
§  1109.  In  Nduffatuck  JR.  E.  Co.  v.  Waterhury  Button  Co.^ 
24  Conn.,  468,  the  court,  in  sustaining  a  judgment  of  non- 
suit, said  : — "  If  all  the  facts  claimed  to  be  proved  by  the 
evidence  of  the  plaintiff  cannot,  if  time,  make  2i  primd  facie 
case  for  him,  it  would  be  worse  than  idle  to  proceed  further 
with  the  trial.  *  *  *  If  the  court  comes  to  a  wrong  decision 
there  may  be  an  appeal  to  the  Supreme  Court  to  con*ect  the 
error,  and  beyond  this  there  is  no  relief-  known  to  the  law. 
The  statute,  as  well  as  the  common  law,  requires  the  plaint- 
iff to  introduge  evidence  which  fairly  tends  to  establish  a 
primd  facie  case  in  his  favor." 

In  Booth  V.  Sart^  43  Conn.,  480,  the  court  says : — "  It  is 
manifest  that  the  plaintiff  testified  to  facts  sufficient,  if  un- 
contradicted, to  establish  her  case.  And  there  is  nothing 
strange  or  incredible  in  her  testimony.  In  cases  tried  to  the 
jury  we  have  established  the  rule  that  if  there  is  substantial 
evidence  produced  by  the  plaintiff  in  support  of  his  cause, 
which  should  be  weighed  and  considered  by  the  jury,  a  non- 
suit ought  not  to  be  granted.  And  we  think  the  same  rule 
should  apply  in  cases  tried  by  the  court." 

It  is  certain,  from  the  testimony  in  the  case  before  us, 
that  the  plaintiff  introduced  substantial  evidence  in  support 
of  its  claim,  which  should  have  been  considered  and  weighed, 
fairly  tending  to  establish  the  following  facts,  namely : — That 
Francis  Naylan  was  an  alien ;  that  he  had  lived  continuously 
with  his  sister  in  Burlington  since  March,  1873 ;  that  upon 
her  death,  he  was,  within  the  meaning  of  the  statute,  a  per 
son  needing  relief  who  had  no  settlement  in  any  town  in 
this  state,  and  that  he  applied  to  G.  H.  Holcomb,  a  select- 
man of  Burlington,  for  relief,  which  was  thereupon  furnished 
him  by  Burlington  at  Mrs.  McNamara's,  who  lived  in  Can- 
ton ;  that  he  was  supported  there,  upon  the  agreement  of 
Burlington  to  pay  for  such  support,  (and  which  it  in  fact 
paid  for  during  the  first  year,)  being  the  only  support  he  re- 
ceived, up  to  the  date  when  Canton  furnished  him  the  sup- 
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plies  to  recover  for  which  this  suit  was  brought ;  that  when 
the  supplies  were  furnished  he  was  a  proper  subject  for  help 
by  Canton;  that  the  supplies  furnished  were  necessary  and 
of  proper  amount,  and  that  due  notice  was  given  by  the 
selectmen  of  Canton  to  the  selectmen  of  Burlington,  as  set 
forth  in  the  complaint. 

We  do  not  overlook  the  defendant's  claim  that  the  testi- 
mony concerning  the  date  of  Naylan's  sister's  death  and 
the  testimony  of  Mrs.  McNamara  as  to  the  date  when  Nay- 
Ian  came  to  her  house  to  be  supported,  taken  in  connection 
with  the  date  of  Mr.  Holcomb's  election  as  selectman,  dis- 
proved, if  it  could  be  relied  on,  the  plaintiffs  claim  that 
the  agreement  by  Burlington  to  support  Naylan  at  Mrs. 
McNamara's  preceded  his  removal  to  her  house,  and  showed 
that  his  removal  was  voluntary,  without  the  intervention  of 
Burlington,  and,  what  was  of  the  highest  importance,  was 
prior  to  his  application  for  relief.  But  on  the  other  hand  it 
must  be  remembered  that  there  was  positive  testimony  that 
this  agreement  of  Burlington  was  made  in  response  to  Nay- 
lan's application  for  relief,  that  it  preceded  his  remova^,  and 
that  his  removal  was  in  consequence  of  such  agreement. 

Applying  the  ordinary  rules  for  testing  the  weight  of  tes- 
timony, there  was  much  stronger  evidence,  as  the  case  stood, 
that  the  agreement"  to  support  preceded  the  removal  and 
that  the  date  which  was  given  of  the  removal  was  incorrect, 
than  there  was  that  the  date  given  was  correct  and  that 
therefore  the  removal  preceded  the  agreement.  This  was  a 
vital  question,  and  we  think  it  must  be  conceded  that  the 
plaintiff  introduced  substantial  evidence  in  support  of  its 
claim  which  any  tribunal  should  weigh  and  consider,  and 
which,  if  the  law  applicable  to  the  facts  as  claimed  and  sup- 
ported by  such  substantial  evidence,  is  favorable  to  the 
plaintiff,  should  have  protected  it  from  the  judgment  ap- 
pealed from. 

Upon  the  facts  above  recited  Naylan  was  a  state  pauper. 
By  the  statute  applicable  to  the  case  "  all  persons  needing 
relief  who  have  no  settlement  in  any  town  in  this  state, 
shall  be  state  paupers,  and  shall,  when  needing  relief,  be 
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provided  for  bj*^  the  comptroller  for  the  period  of  six  months 
after  they  come  into  this  state.  Pub.  Acts  of  1878,  p.  317, 
sec.  3.  In  Marlborough  v.  Chatham^  60  Conn.,  654,  it  ap- 
peared that  Michael  Kelley  came  to  the  United  States  from 
Ireland  in  March,  1872,  and,  in  April  of  that  year,  to  Port- 
land in  this  state,  where  he  remained  until  June,  1873.  In 
July,  1873,  he  went  to  Marlborough,  where  he  remained 
until  April,  1879,  when  he  removed  to  Chatham,  and  re- 
mained there  until  April,  1880,  when  he  returned  to  Marl- 
borough, and  remained  there  until  September,  1880,  when 
he  became  a  pauper.  The  court  says : — "  The  case  of  Kelley 
comes  within  the  statute  definition  of  a  state  pauper,  comes 
within  the  reason  and  equity  of  it,  and  we  think  brings  him 
within  the  class  to  be  supported  by  the  state  during  the  first 
six  months^  of  his  pauperism." 

Under  the  "statute,  therefore,  as  construed  in  that  case, 
namely,  as  meaning  that  the  six  months  during  which  the 
pauper  shall  be  provided  for  by  the  comptroller  of  the  state 
were  the  first  six  months  of  his  pauperism,  Nay  Ian  was  a 
state  T)auper  when  he  applied  to  Burlington  for  relief.  Ap- 
plication was  not  made  to  the  comptroller  to  provide  the 
needed  relief;  Burlington  through  its  selectmen  furnished 
it,  and,  so  far  as  appears,  has  never  applied  to  the  comp- 
troller for  reimbursement  for  the  first  six  months  of  such 
support. 

Under  section  21st  of  the  public  acts  above  cited,  (Acts 
of  1878,  ch.  94,)  all  state  paupers,  after  the  period  of  six 
months,  as  provided  in  section  8d  of  the  act,  shall  be  sent 
back  to  the  town  where  they  resided  when  they  applied  for 
relief,  and  this  last  mentioned  town  shall  thereafter  be 
chargeable  for  their  support  until  they  have  gained  a  settle- 
ment in  some  other  town,  provided  such  paupers  shall  have 
had  a  residence  therein  for  a  period  of  six  months  or  more 
prior  to  the  time  when  they  applied  for  relief. 

The  provision  that  the  paupers  shall  be  sent  back  to  the 
town  where  they  resided  when  they  applied  for  relief  refei^s, 
of  course,  to  those  to  whom  relief  is  afforded  outside  of 
that  town,  either  by  the  comptroller  or  by  some  town  other 
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than  that  made  chargeable  for  their  support  by  the  statute. 
The  provision  that  the  town  where  a  state  pauper  resided 
when  he  applied  for  relief  shall  thereafter  be  chargeable  for 
his  support  until  he  shall  have  gained  a  settlement  in  some 
other  town,  provided  he  shall  have  had  a  residence  therein 
for  a  period  of  six  months  or  more  prior  to  such  application 
for  relief,  is  the  controlling  one  in  this  case,  and  in  connec- 
tion with  the  testimony  would  seem  to  settle  the  fact,  primd 
faaie^  that  Burlington  is  liable  for  the  support  furnished 
Naylan. 

To  sum  the  matter  up  then,  Naylan,  at  the  end  of  some 
eleven  years'  residence  in  Burlington,  came  to  want  there 
and  needed  relief.  He  applied  to  the  town  for  relief,  which 
it  thereupon  furnished  for  six  months  and  more.  He  had 
no  settlement  in  any  town  in  this  stat«  and  was  a  state  pau- 
per. Therefojfe,  until  he  gains  a  settlement  in  some  other 
town,  Burlington  is  chargeable  for  his  support. 

We  have  not  referred  to  the  statute  of  1885,  which  makes 
the  six  months  for  which  the  pauper  is  to  be  provided  for 
by  the  comptroller,  the  first  six  months  of  his  residence  in 
the  state,  and  not  of  his  pauperism.  Naylan  had  a  status 
as  a  pauper  before  that  statute  was  passed,  and  if  he  went 
into  the  town  of  Canton  upon  such  an  arrangement  as  is 
alleged  by  the  plaintiff,  we  think  a  refusal  by  the  defendant 
to  comply  with  that  arrangement  would  not  affect  that 
status. 

As  to  the  demurrer ;  if,  notwithstanding  the  fact  that  it 
was  sustained,  the  complaint  still  contained  sufficient  alle- 
gations to  entitle  the  plaintiff  to  judgment  upon  proper 
proof,  as  we  think  it  did,  it  has  no  ground  for  complaint, 
not  being  injured  by  the  ruling  in  that  behalf.  The  demur- 
rer, however,  ought  not  to  have  been  sustained. 

The  first  ground  of  demurrer  is,  that  "  the  selectmen  can- 
not in  law  bind  the  town  in  the  manner  alleged." 

This  refers  to  the  agreement  between  the  Burlington  se- 
lectmen on  one  side  and  Naylan  and  his  friends  on  the  other, 
set  out  in  the  complaint,  that  if  he  would  remove  to  the 
house  of  his  fiiend  in  Canton  the  town  of  Burlington  would 
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there  support  hira.  The  ground  of  demurrer  is  not  perti- 
nent. Whether  a  legal  agreement  or  not,  it  tended  to  show 
that  Naylan  applied  for  help  before  he  removed  to  Canton. 
The  agreement  would  be  admissible  in  evidence  to  assist  in 
fixing  that  very  material  fact,  even  if  it  was  not  a  legal 
agreement,  and  therefore  the  simple  ground  that  it  was  not 
a  legal  agreement  was  insuflficient  to  sustain  the  demurrer. 

The  second  cause  of  demurrer  is,  "because  no  contract  is 
set  up  with  said  Canton  upon  which  the  action  may  be 
maintained."  It  is  a  sufficient  answer  to  this  that  the  rights 
of  the  respective  towns  do  not  depend  upon  a  contract  be- 
tween them,  nor  is  such  the  theory  of  the  complaint. 

Nor,  in  answer  to  the  third  ground  of  demurrer,  was  it 
necessary  to  state  facts  sufficient  to  fix  the  settlement  of 
Naylan  in  Burlington.  Its  liability  did  not  depend  upon 
the  question  of  settlement. 

The  defendant's  bill  of  exceptions  states  that  the  plaintiff 
offered  to  prove  by  certain  witnesses  that  an  arrangement 
was  made  by  the  selectmen  of  Burlington  to  have  Naylan 
removed  from  Burlington  to  the  house  of  Mrs.  McNamara 
in  Canton,  there  to  be  supported  by  her  at  the  expense  of 
Burlington,  and  that  certain  sums  of  money  were  paid  to 
her  for  his  support;  to  all  of  which  the  defendant  seasonably 
objected  on  the  grounds  stated  therein.  We  think  the  evi- 
dence was  admissible  in  connection  with  the  other  evidence 
with  which  it  was  offered  and  of  which  it  was  a  part.  It 
conduced  to  prove,  even  as  stated  in  the  bill  of  exceptions 
and  apart  from  the  other  testimony,  that  Naylan  appealed 
for  relief  to  Burlington  before  he  removed  to  Canton.  The 
testimony  objected  to,  as  stated  by  the  defendant,  is  that  an 
arrangement  was  made  by  the  selectmen  of  Burlington  to 
have  Naylan  removed  from  Burlington  to  Mrs.  McNamara's 
in  Canton,  and  there  be  supported,  which  is  in  itself  directly 
contradictory  to  Canton's  claim  that  he  was  first  removed 
to  Canton  and  there  applied  for  relief,  and  that  the  select- 
men of  Burlington  agreed  to  support  him  there.  The  order 
of  events  is  very  important,  and  the  testimony  was  at  any 
rate  admissible  for  the  purpose  of  showing  it. 


Digiti 


zed  by  Google 


284  JANUARY,  1890. 


Town  of  Canton  v.  Town  of  Burlington. 


As  to  the  objection  to  Mrs.  McNumara's  testimony,  that 
it  was  hearsay,  the  defendant  does  not  point  out  the  partic- 
ular portion  that  was  objected  to  on  that  ground.  The  bill 
of  exceptions  refers  us  to  the  statement  of  the  evidence  filed 
by  the  court,  for  a  particular  statement  of  the  evidence  and  of 
the  rulings  thereon.  A  critical  examination  of  the  evidence 
so  filed  discloses  no  such  objection.  The  only  objection 
taken  to  her  testimony  in  the  record  is,  that  tlie  defendant 
renewed  its  objection  made  to  the  evidence  of  O'Sheriden, 
and  the  court  ruled  as  there  stated.  The  objection  thus  re- 
ferred to  was  to  any  evidence  tending  to  show  any  arrange- 
ment by  the  selectmen  of  Burlington  for  the  support  of 
Naylan  at  Mrs.  McNamara's.  In  the  absence  of  something 
more  explicit  this  court  cannot  decide  that  the  exception 
was  well  taken.  Manifestly  most  of  Mrs.  McNamara's  tes- 
timony was  not  hearsay.  If  the  defendant  is  to  be  under- 
stood as  objecting  to  it  all  as  such,  that  of  itself  would  be 
sufficient  ground  for  overruling  the  exception. 

We  no  not  see  how  the  objection  "  to  any  evidence  tend- 
ing to  show  any  arrangement  by  the  selectmen  of  Burlington 
for  the  support  of  Naylan  at  Mrs.  McNamara's"  can  be  sus- 
tained, and  that  it  was  sustained  is  one  of  the  plaintiffs 
reasons  for  appeal.  Evidence  tending  to  show  such  arrange- 
ment might  easily  tend  to  show  that  Naylan  "  was  a  person 
needing  relief,"  and  that  he  "applied  for  relief  to  the  town 
of  Burlington,"  both  of  which  facts  it  was  incumbent  upon 
the  plaintiff  to  prove,  as  well  as  the  fact  that  Burlington 
supplied  the  relief  applied  for. 

We  have  gone  more  fully,  perhaps,  than  was  necessary 
into  the  points  raised  b}'  the  record,  thinking  that  such  a 
course  might  perhaps  save  the  parties  from  further  litigation. 

There  is  error  in  the  judgment  of  the  Court  of  Common 
Pleas. 

In  this  opinion  the  other  judges  concurred. 
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Charles  L.  Benton  v8.  John  S.  Starr.  •'^  ^^ 

New  Haven  Co.,  June  T.,  1889.    Andrews,  C.  J.,  Cabpenteb,  Pardee, 
Looms  and  Bbardslby,  Js. 

It  is  provided  by  Gkn.  Statutes,  §  1206,  that  any  woman  pregnant  with  or 
who  has  been  delivered  of  a  bastard  child,  may  complain  on  oath  to  a 
jastice  of  the  peace  in  the  town  where  she  dwells,  against  the  person 
she  charges  with  being  the  father  of  the  child,  and  that  such  justice 
shall  thereupon  issue  a  warrant  and  cause  such  person  to  be  brought 
before  him,  and.  If  probable  cause  is  found,  shall  bind  him  over  to  the 
Court  of  Common  Pleas.  A  complaint  was  made  to  a  justice  of  the 
peace  by  B,  averring  that  he  was  the  father  and  guardian  of  F,  who 
had  been  delivered  of  a  bastard  child  of  which  8  was  the  father,  to 
which  both  B  and  J7*made  oath,  but  which  contained  no  averment  that 
F  was  a  minor.  A  wantint  was  issued  upon  it,  and  the  defendant  ap* 
peared  before  the  justice  and  pleaded  a  general  denial,  and  was  bound 
over  to  the  Court  of  Common  Pleas,  in  which  court  the  case  was  tried 
upon  a  general  denial,  and  no  objection  was  made  to  the  complaint  in 
respect  to  form  or  substance.  Held,  on  an  appeal  by  the  defendant 
from  the  adverse  judgment  of  that  court — 

1.  That  the  complaint  was  defective  in  form  and  that  the  defect  might 

have  been  reached  by  a  proper  preliminary  plea. 

2.  But  that  after  pleading  a  general  denial  and  going  to  trial  upon  that 

issue,  it  was  too  late  for  the  defendant  to  take  advantage  of  the  defect. 

3.  That  tlie  omission  to  aver  that  J^  was  a  minor  was  a  defect  of  substance, 

but  that  this  fact  was  argiimentatively  alleged  in  the  allegation  that 
the  plaintiff  was  her  guardian,  and  that  as  the  defendant  had  not  de- 
murred to  the  complaint  on  the  ground  of  the  defect,  he  could  not 
now  take  advantage  of  it. 

The  defendant  offered  evidence  of  the  declarations  of  a  third  person  that 
he  was  the  father  of  the  child.  Held  that,  while  the  defendant  would 
have  the  right  to  prove,  in  his  own  exculpation,  that  such  person  was 
the  fatlier>  yet  the  mere  declarations  of  the  latter  that  he  was  so  were 
not  admissible. 

And  held  that  such  declarations  were  not  rendered  admissible  by  the  fact 
that  they  were  made  at  so  early  a  time  that  his  knowledge  of  her  preg- 
nancy would  strongly  tend  to  prove  his  guilt. 

Declarations  of  the  mother  of  the  child  to  her  own  mother  as  to  the  time 
when  and  place  where  the  child  was  begotten  and  other  circumstances 
attending  the  matter,  held  admissible  in  corroboration  of  her  testimony. 

The  prosecutrix  testified  that,  some  time  after  the  child  was  begotten,  the 
defendant  paid  her  a  small  sum  of  money.  Held  that,  to  rebut  the  pre- 
sumption that  this  was  a  recognition  of  peculiar  relations  with  her,  the 
defendant  had  a  right  to  show  that  his  wife  had  requested  him  to  pay 
that  sum  to  her  for  a  debt  she  owed  her. 

[Argued  June  28th,— decided  October  80th,  1889.] 
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Complaint  under  the  bastardy  act.  The  defendant  was 
bound  over  upon  it,  by  a  justice  of  the  peace,  to  the  Court 
of  Common  Pleas  in  New  Haven  County,  and  the  case  was 
tried  in  that  court  before  Bradstreet^  J.  Judgment  for  the 
plaintiff  and  appeal  by  the  defendant.  Ths  case  is  sufficiently 
stated  in  the  opinion. 

J.  W.  Ailing  and  JET.  O,  Newton^  for  the  appellant. 

E,  P.  Arvine  and  E.  Zacher^  for  the  appellee. 

LooMis,  J.  This  is  a  bastardy  suit.  The  complaint  fii-st 
alleges  the  capacity  in  which  the  plaintiff  appeal's — "  as  he 
is  father  and  guardian  of  Fannie  E.  Benton,"  and  then  avers 
that  on  the  5th  of  December,  1886,  she  was  delivered  of  a 
bastard  child  begotten  by  the  defendant  on  or  about  the  Ist 
of  March,  1886 ;  that  in  the  time  of  her  travail  at  the  birth 
of  the  child  she  was  put  to  the  discovery  and  charged  the 
defendant  with  being  father  of  the  child,  and  has  been  con- 
stant in  her  accusation ;  that  when  the  child  was  begotten 
she  was  and  ever  since  has  been  a  single  woman ;  and  that 
the  child  lived  until  the  17th  day  of  December,  1886,  and 
that  she  was  subjected  to  great  expense  for  its  maintenance. 
The  complaint  was  signed  by  the  father  of  Fannie  alone, 
but  was  sworn  to  by  her  and  her  father  also.  There  was  no 
allegation  that  she  was  a  minor,  but  the  fact  appeared  in 
evidence.     The  plea  was  a  general  denial. 

During  the  trial  no  objection  was  made  to  the  complaint, 
for  want  eioher  of  proper  form  or  substance.  The  trial  judge 
after  the  trial,  but  before  his  decision,  called  attention  to 
the  fact  that  there  was  no  allegation  in  the  complaint  that 
Fannie  was  a  minor;  and  afterwards,  while  the  judge  had 
the  case  under  advisement,  counsel  for  the  defendant  wrote 
him,  claiming  for  the  fii*st  time  that  the  suit  should  have 
been  in  the  name  of  Fannie,  and  this  point  is  made  one  of 
the  prominent  reasons  for  appeal. 

There  was  undoubtedly  a  defect  in  the  form  of  complaint 
which  could  have  been  reached  by  a  proper  preliminary  plea. 
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But  as  the  general  issue  was  pleaded  and  the  parties  confined 
themselves  to  this  issue  during  the  entire  trial,  we  do  not 
think  the  judgment  ought  now  to  be  set  aside  on  account  of 
the  objections  made  by  the  defendant.  The  complaint  on 
its  face  shows  that  it  was  instituted  solely  in  the  plaintiflTs 
capacity  as  guardian  and  for  the  sole  benefit  of  his  ward.  It 
shows  that  the  injury  was  to  the  ward  alone,  and  in  terms  avers 
^  that  in  consequence  "  she  was  put  to  great  expense,"  etc. 
And  it  appears  also  that  she,  as  well  as  her  guardian,  made 
oath  to  the  complaint;  so  that  in  substance  there  was  a 
compliance  with  the  statute  that  requires  the  injured  woman 
to  "  complain  on  oath  to  a  justice  of  the  peace  in  the  town 
where  she  dwells,  against  the  person  she  charges  with  being 
the  father  of  such  child."     Gen.  Statutes,  §  1206. 

The  omission  to  allege  that  Fannie  was  a  minor  was  of 
course  a  defect,  but  inasmuch  as  it  is  alleged  that  Charles 
L.  Benton  is  her  guardian,  which  necessarily  implies  minor- 
ity, the  latter  fact  is  argumentatively  alleged,  and  such  a 
defect  is  waived  by  the  omission  to  demur  and  by  the  plead- 
ing of  the  general  issue.  Gould's  Pleading,  chap  3,  sec.  28, 
and  chap.  10,  sees.  18, 19. 

The  remaining  questions  for  review  relate  to  the  rulings 
of  the  court  relative  to  the  admission  of  evidence.  The 
principal  complaint  under  this  head  is  that  the  court  im- 
properly rejected  as  evidence  for  the  defendant  the  declara- 
tions of  Alexander  St.  Mare,  made  in  one  instance  on  the 
18th  of  June,  1886,  to  one  Corey,  to  the  effect  that  Fannie 
was  with  child  and  he  was  the  father,  and  again  to  one 
Hunt  on  the  1st  of  July,  1886,  to  the  same  effect,  and  in 
addition  asking  advice  whether  he  had  better  leave  town  or 
not;  and  still  again  early  in  August  of  the  same  year,  that 
he  told  one  Bristol  that  Fannie  was  in  the  family  way  and 
that  he  was  the  father  of  the  child,  and  that  th^y  had  agreed 
to  charge  it  upon  the  defendant. 

The  principle  established  by  the  decision  of  this  court  in 
State  V.  Beaudetj  58  Conn.,  542,  that  the  defendant  may  ex- 
culpate himself  by  showing  the  fact  of  another's  guilt  by 
evidence  directly  connecting  him  with  the  corjms  delicti^ 
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but  that  disconnected  declarations  of  third  persons  are  to 
be  excluded,  is  conceded  by  both  parties.  But  while  the 
plaintiff  claims  the  principle  as  completely  vindicating  the 
ruling  complained  of,  the  counsel  for  the  defendant  on  the 
other  hand  contend  that  the  question  in  the  case  at  bar  is 
distinguishable  from  that  and  governed  by  other  principles. 
They  contend  that  because  the  act  which  results  in  bastardy 
must  be  by  the  concurrence  of  two  persons  and  implies  a 
conspiracy,  therefore  the  declarations  of  any  male  person 
as  to  his  own  guilty  connection  with  the  transaction,  whom 
the  defendant  may  accuse  in  order  to  exculpate  himself,  is 
admissible  to  show  that  the  declarant  and  not  the  defendant 
is  the  father  of  the  bastard.  If  the  principles  governing 
conspiracy,  which  the  defendant  invokes,  could  apply,  it  is 
to  be  noticed  that  the  declarations  of  the  alleged  co-conspir- 
ator relied  upon  in  this  case  were  subsequent  to  the  con- 
spiracy act,  and  not  in  furtherance  of  any  common  design, 
and  would  therefore  be  excluded.  Besides,  in  order  to  ad- 
mit the  declarations  of  a  co-conspirator,  a  foundation  must 
be  previously  laid  by  evidence  which  in  the  opinion  of  the 
trial  judge  makes  a  primct  facie  case.  In  this  case  the  only 
foundation  would  be  the  concurrent  act  of  the  parties  result- 
ing in  bastardy,  which  is  the  main  fact  in  the  case,  and  was 
found  against  the  defendant  and  not  for  him. 

Again,  it  was  claimed  in  behalf  of  the  defendant  that  the 
same  reasons  that  allow  the  declarations  of  the  mother  as  to 
the  fatherhood  of  the  child,  require  and  justify  the  admis- 
sion of  the  declarations  of  the  suspected  father;  that  her 
declarations  are  admitted  because  they  are  facts  illustmtive 
of  her  conduct,  and  so  are  part  of  her  conduct,  and  are 
independent  facts  pointing  out  the  father. 

We  find  equal  diflSculty  in  accepting  this  reasoning.  The 
declarations  or  accusations  of  the  mother  in  such  cases  have 
never  been  considered  by  our  courts  as  independent  facts 
showing  the  fatherhood  of  the  child,  but  as  corroborative 
only  of  her  testimony  in  court  to  the  same  effect.  Booth  v. 
ffart,  43  Conn.,  480 ;  Bobbins  v.  Smith,  47  Conn.,  182.  This 
kind  of  corroboration  was  at  first  required  by  statute  where 
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the  woman  was  the  prosecutrix.  For  nearly  a  century  and 
a  half  the  woman  was  allowed  to  testify  under  oath,  while 
the  privilege  was  denied  to  the  reputed  father.  But  at  the 
same  time  and  for  his  security  against  a  possibly  false  oath, 
the  statute,  in  addition  to  the  oath  of  the  mother,  required 
constjincy  in  her  accusation  and  that  she  should  be  put  to 
discovery  at  the  time  of  travail.  Chaplin  v.  Hart^home^ 
6  Conn.,  44.  This  was  regarded  as  a  condition  precedent 
to  a  recovery  until  the  law  allowed  all  parties  in  interest  in  all 
cases  to  testify.  The  statute  still  retains  essentially  the  same 
provisions  as  to  corroboration,  but  it  is  now  not  a  condition 
indispensable  to  a  recovery,  but  can  be  used  to  make  a  primd 
fade  case,  and  to  throw  the  burden  of  exculpation  on  the  de- 
fendant. But  whether  the  prosecutrix  rests  her  case  on  pre- 
ponderance of  proof  or  avails  herself  of  the  provision  for  a 
primd  facte  case,  her  constancy  of  accusation  is  still  regarded 
as  confii-matory  only  of  her  testimony.  We  readily  concede 
however  that  it  is  a  most  natural  and  effective  corrobora- 
tion. We  may  adopt  the  statement  made  in  the  brief  for 
the  defendant,  and  which  is  used  to  support 'the  argument 
we  are  considering,  "that  as  matter  of  fact  the  female, 
when  her  pregnancy  becomes  apparent  to  her  friends  and 
acquaintances,  (and  apparent  it  must  become,)  will  be  called 
upon  by  everybody  to  name  the  father."  We  may  even  go 
further  and  concede  that  her  declarations  in  such  circum- 
stances are  in  some  sense  illustrative  of  her  condition  and 
conduct,  and  yet  we  fail  to  see  any  analogy  between  such 
declarations  and  those  now  in  question,  made  by  one  not 
accused  at  all  by  the  prosecutrix,  but  only  by  the  defendant 
for  his  own  exculpation. 

There  is  surely  nothing  in  the  condition  or  conduct  of 
such  an  one  to  be  illustrated  by  his  self-accusing  declara- 
tions. Were  he  really  accused  by  the  mother  of  the  bastard 
it  would  be  most  natural  for  him  to  deny  the  charge.  It  is 
of  course  strange  that  he  should  voluntarily  have  made  such 
declarations,  and  if  made,  his  motive  cannot  well  be  divined, 
and  yet  we  know  it  is  possible  for  a  reckless  man  to  make 
such  statements  from  other  motives  than  because  they  are 
Vol.  LVin, — 19 
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true,  and  as  long  as  the  mother  of  the  child  did  not  accuse 
him  he  would  naturally  consider  that  there  would  be  little 
risk  from  his  own  accusation. 

But  the  defendant  urges  another  reason  for  admitting  the 
declarations.  He  claims  to  have  shown  that  in  June,  1886, 
the  appearance  of  Fannie  did  not  excite  suspicion,  but  that 
in  fact  she  was  then  with  child ;  and  that  no  one  knew  it 
but  herself  and  the  man  concerned  in  the  transaction,  and 
that  the  declarations  of  St.  Mare  prove  knowledge  on  his 
pai-t  at  that  early  date,  and  knowledge  proves  guilt.  In 
order  however  to  make  the  mere  fact  of  knowledge  indica- 
tive of  guilt,  all  other  possible  sources  of  knowledge  except 
those  derived  from  his  own  guilty  connection  with  the  affair 
must  first  be  excluded.  The  defendant  offered  evidence 
tending  to  close  the  avenues  of  knowledge  to  be  derived 
from  the  appearance  of  Fannie,  from  her  own  direct  dis- 
closure, and  from  her  father  and  mother.  But  obviously 
there  were  other  avenues  not  closed.  Fannie  not  suspect- 
ing her  own  condition  may  have  consulted  a  physician,  who 
from  the  symptoms  discovered  her  real  condition  and  re- 
vealed it  to  St.  Mare,  or  the  latter  from  his  own  observations 
or  from  hearing  her  describe  her  feelings  might  have  formed 
an  opinion  to  the  same  effect,  or  the  defendant  himself  may 
have  coUusively  revealed  the  fact  to  him. 

Our  conclusion  on  this  part  of  the  case  is,  that  none  of 
the  considerations  urged  in  behalf  of  the  defendant  are 
suflScient  to  justify  the  admission  of  the  declarations  in 
question  as  evidence  to  exculpate  the  defendant. 

The  next  alleged  error  which  we  will  consider  is  that  the 
court  admitted  the  declarations  of  Fannie  to  her  mother  as 
to  the  circumstances  of  time  and  place  when  and  where, 
as  she  claimed,  the  child  was  begotten.  This  we  think  was 
in  strict  accordance  with  our  settled  practice.  The  circum- 
stances referred  to  were  really  part  and  parcel  of  her  accu- 
sation, and  were  as  important  to  the  defendant  if  he  was 
innocent,  as  to  the  plaintiff  if  he  was  guilty. 

In  this,  as  in  other  cases  where  corroboration  of  the  in- 
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jured  woman  is  allowed,  our  practice  permits  greater  detail 
than  is  allowed  in  some  other  jurisdictions. 

In  State  v.  Kinney^  44  Conn.,  156,  the  superiority  of  our 
rule  as  to  corroboration  in  rape  and  attempts  at  rape  was 
demonstrated,  and  the  reasoning  applies  equally  well  to  the 
corroboration  required  in  bastardy  suits.  Pabk,  C.  J.,  in 
delivering  the  opinion  of  the  court,  after  some  general  rea- 
soning on  the  question  said : — "  Why,  on  the  same  principle, 
ought  not  her  statement  of  the  details  to  be  evidence  ?  If 
her  story  were  untrue,  the  greater  would  be  the  opportunity 
for  detection,  and  the  accused  would  be  helped  in  his  de- 
fense. If  her  story  were  true,  the  evidence  would  show  con- 
stancy in  the  charge  even  to  the  details,  and  the  truth  would 
the  more  clearly  appear.  We  think  then  on  principle  our 
rule  is  the  better  one  for  the  ascertainment  of  truth." 

We  do  not  think  a  new  trial  should  be  granted  because 
the  court  excluded  an  answer  to  the  question  whether  St. 
Mare  had  been  seen  riding  with  his  wife.  The  record  shows 
that  his  wife  had  left  him  early  in  August,  1885,  a  year  and 
four  months  before  the  birth  of  Fannie's  child,  and  that  St. 
Mare  had  continued  to  live  at  the  Benton  house  alone  until 
the  latter  part  of  March,  1887.  It  therefore  appeared  that 
the  relations  between  St.  Mare  and  his  wife  were  not  friend- 
ly, which  is  the  utmost  that'  could  be  inferred  from  an  an- 
swer to  the  question.  The  defendant  had  the  full  benefit  of 
the  fact  that  St.  Mare  had  been  seen  riding  with  Fannie  and 
had  a  diflBculty  with  his  wife.  It  is  impossible  that  an  answer 
to  the  question  objected  to  could  have  thrown  any  light  on 
St.  Mare's  relations  to  Fannie,  which  was  the  sole  object  of 
the  inquiry  so  far  as  the  same  was  legitimate. 

Only  one  question  more  remains  to  be  considered.  The 
finding  shows  that  Fanuie,  the  prosecutrix,  had  testified  in 
support  of  her  suit  that  the  defendant  some  months  after 
the  alleged  intercourse  had  given  her  at  one  time  one  dollar 
and  at  another  time  fifty  cents. 

It  is  obvious  that  this  evidence  was  offered  to  show  some 
recognition  on  the  part  of  the  defendant  of  peculiar  rela- 
tions to  Fannie,  or  as  showing  some  inducement  to  improper 
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intercourse.  The  defendant  on  his  part  had  the  right  to 
meet  and  overcome  this  evidence  by  showing  that  the  act 
was  entirely  innocent.  This  he  attempted  to  do  as  to  the 
fifty  cents  by  showing  that  in  handing  that  over  to  Fannie 
he  was  merely  paying  his  wife's  debt  to  the  girl,  pursuant 
to  his  wife's  request.  The  wife  was  offered  as  a  witness 
and  asked  if  the  fifty  cents  was  given  at  her  request,  and 
if  so,  to  state  the  facts  and  the  reason.  The  plaintiff  ob- 
jected to  the  question  as  immaterial  and  irrelevant,  and  the 
court  excluded  it.  In  this  respect  we  think  the  court  erred. 
A  new  trial  is  granted. 

In  this  opinion  the  other  judges  concuiTed. 


Alberto  T.  Roraback  vs.  The  Pennsylvania  Company. 

Hartford  Diat,  Jan.  T.,  1890.    Ain>REW8,  C.  J.,  Cabpsitteb,  Pabdek, 

LOOMIS  AND  THATKB,  JS. 

The  report  of  a  case  in  the  official  reports  of  the  decisions  of  the  Supreme 
Court  of  the  state,  is  not  admissible  to  prove  that  counsel  stated  in  the 
report  to  have  argued  the  case,  did  in  fact  appear  and  arf^e  it. 

It  is  the  proper  way,  in  examining*  an  expert,  to  state  all  the  particulars 
upon  which  his  opinion  is  sought. 

But  the  direction  of  the  matter  lies  within  the  discretion  of  the  presiding 
judge. 

[Argued  January  7th— decided  January  31st,  1890.] 

Action  to  recover  for  legal  services ;  brought  to  the  Court 
of  Common  Pleas  of  Litchfield  County,  and  tried  to  the  jury 
before  BradstreeU  J.  Verdict  for  the  plaintiflE,  and  appeal 
by  the  defendant  for  errors  in  the  rulings  of  the  court.  The 
case  is  sufficiently  stated  in  the  opinion. 

D.  Davenport  and  W.  JET.  (fEarc^  for  the  appellant. 

D.  T.  Warner  and  W.  B.  Smithy  for  the  appellee. 
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Andbbws,  C.  J.  The  plaintiff  is  an  attorney  at  law,  and 
as  such  rendered  services  for  the  defendant  in  an  action 
brought  against  it  jointly  with  the  Chicago,  Burliugton  & 
Quincy  Railroad  Company  by  one  Harry  Palmer  and  his 
wife.  That  action  was  tried  in  the  Superior  Court  and  in 
the  Supreme  Court  of  Errors.  To  recover  for  the  services 
so  rendered  this  suit  is  brought.  The  complaint  is  in  as- 
sumpsit; the  answer  is  a  general  denial.  The  case  was 
tried  before  a  jury  in  the  Court  of  Common  Pleas  for  Litch- 
field County  and  the  plaintiff  had  a  verdict.  The  defend- 
ant has  appealed. 

The  finding  states  that  upon  the  trial  "the  plaintiff  offered 
in  evidence  the  printed  record  contained  in  56  Conn.  Reports 
of  said  case  of  Harry  Palmer  and  wife  against  the  Chicago, 
Burlington  &  Quincy  Railroad  Company  and  the  Pennsyl- 
vania Company,  to  which  the  defendant  objected  on  the 
ground  that  it  was  irrelevant  and  immaterial,  but  the  court 
overruled  the  objection  and  admitted  the  testimony,  the 
defendant  duly  excepting."  This  ruling  is  one  of  the  rea- 
sons of  appeal.  The  finding  'does  not  state  any  ground 
upon  which  the  evidence  was  claimed  at  the  trial  to  be  ad- 
missible. In  the  oral  argument  before  the  court  counsel  for 
the  plaintiff  say  it  was  offered  to  show  that  the  plaintiff 
was  actually  before  the  Supreme  Court  in  the  Palmer  case, 
that  he  made  an  argument  there,  and  that  he  prepared  a 
brief  in  the  case. 

We  think  the  admission  of  that  record  was  error.  As  a 
general  rule  any  statement,  either  in  writing  or  oral,  made 
by  a  person  not  called  as  a  witness,  is  not  admissible  to 
prove  the  truth  of  any  fact  asserted  in  such  statement.  To 
this  general  rule  there  are  various  exceptions ;  but  there  is 
no  exception  to  it  which  can  make  the  printed  statement  in 
the  report  admitted  in  evidence  relevant  to  prove  any  of 
the  things  claimed  to  be  proved  by  it.  Stephen's  Digest  of 
the  Law  of  Evidence,  art.  14 ;  Wharton  on  Evidence,  §  176 , 
Commonwealth  v.  Bicker^  131  Mass.,  681. 

The  other  reasons  of  appeal  are  based  upon  the  form  in 
i^hich  questions  were  asked  of  sundry  witnesses  called  as 
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experts  and  whose  opinion  was  desired.  In  asking  ques- 
tions of  a  witness  whose  opinion  is  to  be  given  it  would  be 
safer  always  to  enunciate  in  the  question  all  the  particulars 
upon  which  the  opinion  is  sought.  If  this  is  done^the  wit- 
ness will  have  distinctly  in  mind  all  the  elements  wliich  are 
to  enter  into  the  opinion  he  gives,  and  the  jury  also  will 
know  what  these  elements  are,  and  so  be  able  properly  to 
weigh  the  opinion  when  given.  A  prudent  lawyer  would 
be  quite  likely  to  ask  such  questions  in  this  way.  In  most 
cases  the  court  would  probably  require  this  kind  of  ques- 
tions to  be  put  in  the  form  indicated.  But  as  there  may 
be  cases  in  which  no  harm  could  be  done  by  permitting 
questions  which  are  to  be  answered  by  the  opinion  of  the 
witness,  to  be  asked  without  such  enunciation,  we  think  it 
may  fairly  be  left  to  the  discretion  of  the  presiding  judge 
to  prescribe  the  form  in  which  such  questions  must  be  asked, 
whenever  it  is  necessary  to  do  so.  Woodbury  v.  Obear^  7 
Gray,  469. 

There  is  error  upon  the  first  mentioned  reason  of  appeal 
and  a  new  trial  is  granted. 

In  this  opinion  the  other  judges  concurred. 


Maby  Lawler  vs.  John  P.  Murphy  and  others. 

Hartford  DisL,  Oct  T.,  1889.    Andrews,  C.  J.,  Oabpsnteb,  Pabdbe, 
LooMis  and  Sbtmoub,  Js. 

The  defendants,  as  president,  secretary  and  treasurer  of  an  assessment  life 
insurance  company,  signed  and  issued  to  the  plaintiff  *s  husband,  who 
became  a  member  of  the  company,  a  certificate  that  the  company  would 
on  his  death,  in  sixty  days  after  proof,  pay  the  plaintiff  **a  sum  re- 
ceived from  a  death  assessment,  but  not  to  exceed  $1,000."  Certain 
rules  were  appended  to  the  certificate  and  made  a  part  of  the  contract, 
which  provided  that  each  member  should  pay  one  dollar  as  an  initiation 
fee  and  on  the  death  of  any  member ''  an  additional  assessment  of  what- 
ever the  directory  should  deem  necessary."    Held  to  involve  an  im- 
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plied  agreement  to  make  the  necessary  assessment  to  meet  the  death 
claim  promised  to  be  paid. 

The  plaintiff's  complaint  set  out  the  contract  in  full  and  alleged  as  a  breach 
of  it  that  the  assessment  had  never  been  made.  Held  to  be  sufficient 
under  chapter  3,  section  5,  of  the  Rules  under  the  Practice  Act,  with- 
out an  allegation  of  a  promise  to  make  the  assessment. 

By  the  contract  set  out  It  appeared  that  the  defendants  signed  it  respective- 
ly as  president,  secretary  and  treasurer  of  the  insurance  company. 
Held,  on  a  demurrer  to  the  complaint,  that  it  did  not  appear  as  matter 
of  law  that  the  defendants  were  not  personally  liable,  as  the  company 
might  be  only  an  unincorporated  association,  acting  under  an  associate 
name. 

The  plaintiff  could  maintain  an  action  at  law  for  a  breach  of  the  implied 
agreement  to  make  the  assessment. 

And  the  rule  of  damages  would  be  the  maximum  sum,  in  the  absence  of 
proof  on  the  part  of  the  defendants  that  they  had  made  an  assessment 
and  had  failed  to  collect  that  sum. 

[Argued  November  15th— decided  December  30th,  1889.] 

Action  upon  a  certificate  of  assessment  life  insurance; 
brought  to  the  Superior  Coui-t  in  Hartford  County.  The 
complaint  was  substantially  as  follows: 

1.  On  the  12th  day  of  July,  1886,  the  defendants  were, 
and  ever  since  have  been,  and  still  are,  jointly  engaged  in 
carrying  on  a  life  insurance  business,  which  was  and  still  is 
carried  on  by  them  under  the  name  of  **  Connecticut  Stale 
Insurance  Fund  of  the  Ancient  Order  of  Hibernians  of  the 
State  of  Connecticut,"  which  name  was  and  still  is  frequently 
used  in  the  abbreviated  forms,  "  A.  O.  H.  Insurance  Fund," 
and  "A.  O.  H.  State  Insurance  Fund." 

2.  On  said  12th  day  of  July,  1886,  the  defendants,  in  con- 
sideration of  the  payment  by  one  Thomas  Lawler,  then  in 
full  life  but  since  deceased,  "  of  one  dollar  initiation  fee,  and 
assessments  levied  from  time  to  time  by  the  directory,"  and 
the  agreement  on  the  part  of  the  said  Lawler  to  accept  the 
conditions  and  rules  specified  in  the  agreement  hereinafter 
described,  entered  into  a  written  agreement  with  said  Thom- 
as Lawler,  a  copy  of  which  is  hereunto  annexed,  wherein, 
among  other  things,  the  defendants  agreed  to  pay  to  the 
plahitiff,  if  living,  in  sixty  days  after  due  proof  of  the  death 
of  said  Lawler,  the  sum  of  one  thousand  dollars. 
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3.  The  plaintiff  was  then  the  wife  of  said  Lawler,  and  had 
%n  insurable  interest  in  his  life. 

4.  On  said  12th  day  of  July,  1886,  the  said  Lawler  paid 
to  the  defendants  the  sum  of  one  dollar  initiation  fee,  so 
called,  and  thereafter,  during  the  remainder  of  his  life,  {laid 
eight  assessments  of  one  dollar  each,  levied  from  time  to 
time  by  the  defendants  through  a  directory,  so  called. 

5.  Said  eight  assessments  so  paid  by  the  said  Lawler  were 
all  of  the  assessments  levied  from  time  to  time  by  the  de- 
fendants, or  said  directory,  during  the  remainder  of  his  life. 

6.  On  the  2d  day  of  January,  1888,  said  Lawler  died, 
which  death  did  not  occur  "  in  or  in  consequence  of  a  duel, 
or  by  the  hands  of  justice,  or  in  the  violation  of,  or  attempt 
to  violate,  any  criminal  law  of  the  United  States,  or  of  any 
state  or  country." 

7.  Said  Lawler  duly  kept  and  fulfilled  all  of  the  conditions 
and  rules  of  said  agreement  of  insurance  on  his  part. 

8.  The  plaintiff  duly  fulfilled  all  the  conditions  of  said 
agreement  of  insurance  on  her  part,  and  on  the  1st  day  of 
January,  1888,  made  due  proof  of  death,  according  to  the 
requirements  of  the  policy. 

9.  On  said  2d  day  of  January,  1888,  there  were,  and  at  all 
times  since  have  been,  and  still  are,  one  thousand  persons 
who  were  liable  by  the  rules  of,  and  under  agreements  with, 
the  defendants,  to  pay  a  death  assessment  of  one  dollar  each 
to  the  defendants,  to  enable,  and  which  would  have  enabled, 
the  defendants  to  meet  and  discharge  their  agreement  with 
the  plaintiff  as  above  stated. 

10.  Said  assessment  has  never  been  made  by  the  defend- 
ants, and  the  amount  of  said  insurance  has  never  been  paid 
to  the  plaintiff.     The  plaintiff  claims  $1,200  damages. 

The  certificate,  which,  with  certain  conditions  and  rules 
appended  to  it,  was  attached  to  the  complaint,  is  set  out  in 
full,  with  the  conditions  and  rules,  in  the  opinion.  The  im- 
portant part  of  the  certificate  was  that  the  "Connecticut 
State  Insurance  Fund  of  the  Ancient  Order  of  Hibernians," 
in  consideration  of  one  dollar  initiation  fee  paid  by  Thomas 
Lawler,  and  of  assessments  to  be  levied  from  time  to  time 
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by  the  directory,  and  of  his  agreement  to  accept  the  condi- 
tions and  rules  annexed  to  the  certificate  as  a  part  of  the 
contract,  constituted  the  said  Lawler  a  benefit  membor  of 
the  Insurance  Fund,  and  agreed  to  pay  to  Mary  Lawler,  his 
wife,  if  then  living,  if  not,  to  his  heirs  at  law,  in  sixty  days 
after  due  proof  of  his  death,  "  a  sum  received  from  a  death 
assessment,  but  not  to  exceed  one  thousand  dollars/'  The 
principal  among  the  rules  were  the  first,  which  provided 
that  each  member  should  pay  one  dollar  at  the  time  the 
contract  of  insurance  was  made,  and  the  second,  which  pro- 
vided that  on  the  death  of  any  member  the  other  members 
should  pay  to  the  secretary,  if  required,  an  additional  assess- 
ment of  whatever  the  directory  should  deem  necessary.  The 
certificate  was  signed  by  one  of  the  defendants  as  president 
of  the  Insurance  Fund,  by  another  as  its  secretary,  and  by 
a  third  as  its  treasurer. 

The  defendant  demurred  to  the  complaint,  assigning  the 
following  grounds  of  demurrer: — 

1.  It  appears  from  the  written  contract  declared  on  that 
the  defendants  made  no  C(mtract  upon  which  they  were  per- 
sonally liable,  but  that  said  contract  was  signed  by  them 
only  as  officei-s  of  the  organization  mentioned  therein. 

2.  It  appears  by  said  contract  that  the  only  agreement 
made  therein  was  to  pay  such  sum  as  might  be  received  from 
a  death  assessment,  and  it  is  not  alleged  in  the  complaint 
that  any  such  sum  was  ever  received. 

8.  The  only  breach  of  said  contract  alleged  in  the  complaint 
is  that  the  defendants  did  not  make  an  assessment,  whereas 
there  is  no  provision  in  said  contract  that  the  defendants  or 
any  of  them  should  make  any  such  assessment. 

4.  Said  complaint  in  its  second  paragraph  alleges  that  by 
said  contract  the  death  assessment  was  to  be  made  by  the 
defendants,  whereas  it  appears  in  said  contract  that  death 
assessments  were  to  be  made  by  the  directory  of  said  asso- 
ciation, and  it  is  not  alleged  that  the  defendants  are  members 
of  said  directory. 

The  court  (^F.  B.  Hall^  J.y)  sustained  the  second  ground 
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of  demurrer,  and  rendered  judgment  for  the  defendants. 
The  plaintiff  appealed. 

0.  E.  Qross^  for  the  appellant. 

1.  We  contend  that  this  is  an  agreement  to  pay  $1,000  un- 
less the  defendants  shall  within  the  sixty  days  make  a  death 
assessment  and  fail  to  receive  therefrom  that  sum,  in  which 
case  the  agreement  is  to  pay  only  the  amount  so  received. 
That  this  is  the  proper  construction  appears  from  the  follow- 
ing facts : — (1st.)  Nowhere  in  the  policy  do  tlie  defend- 
ants agree  to  make  any  assessment  to  pay  a  death  claim. — 
(2d.)  The  fourth  condition  shows  that  the  death  claim  is  to 
be  paid  by  the  defendants  in  sixty  days,  irrespective  of  the 
receipt  by  them  of  the  assessments. — (Sd.)  The  second  rule 
shows  that  a  death  claim  is  not  necessarily  paid  from  an 
assessment  made  to  meet  that  particular  claim,  for  the  mem- 
bers are  to  pay  death  assessments  only  "  if  required." — 
(4th.)  The  third  and  fourth  rules  show  that  a  fund  is  re- 
ceived from  other  sources  besides  death  assessments,  that  is, 
annual  assessments  and  assessment  arrearages.  And  this 
shows  the  reason  why  death  assessments  are  to  be  made 
only  "if  required."  "That  no  assessment  was  made  with 
reference  to  this  case  is  some  evidence  that  none  was  neces- 
sary." Freeman  v.  Nat.  Benefit  So,^  42  Hun,  257.  See  also 
Bailey  v.  Mut.  Benefit  Asso.^  71  Iowa,  689,  692.  Any  other 
construction  than  this  would  permit  these  defendants  to 
perpetrate  a  fraud.  As  there  is  no  agreement  to  make  an 
assessment,  none  can  be  compelled.  The  third  rule  does 
not  provide  for  an  assessment.  This  rule  only  provides  for 
the  notice  that  shnll  be  given  of  assessments,  so  as  to  pro- 
tect the  members  from  forfeitures  for  non-payment  of  assess- 
ments. If  the  defendants'  claim  in  this  case  is  correct,  then 
no  death  claim  can  be  collected  through  or  enforced  by  the 
courts,  for  the  defendants  have  only  to  neglect  to  make  an 
assessment.  The  authorities  are  all  in  favor  of  our  con- 
struction of  the  contract.  Niblack  on  Mut.  Benefit  Socie- 
ties, §  406 ;  Freeman  v.  Nat.  Benefit  So.,  42  Hun,  262,  264, 
267 ;  O'Brien  v.  Home  Benefit  So.,  61  id.,  496,  499 ;  Peck  v. 
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Equitable  Accident  Asso,^  62  id.,  265;  Kansas  Protective 
Union  v.  Whitt^  86  Kansas,  764;  Sankinson  v.  Page^  31 
Fed.  Rep.,  184. 

2.  All  averment  of  demand  for  an  assessment  is  not  neces- 
sary. "  It  is  not  necessary,  iu  order  to  lay  the  foundation 
of  a  recovery,  that  the  plaintiff  shall  make,  or  aver  that  he 
has  made,  a  demand  upon  the  society  for  an  assessment 
upon  its  members  to  pay  the  death  loss."  Niblack  on  Mut. 
Ben.  Societies,  §  896.  "The  furnishing  of  satisfactory 
proof  of  the  death  of  the  member  of  the  society,  according 
to  the  provisions  of  the  certificate  issued  to  him,  should  be 
held  to  be  a  demand  for  payment,  and  impliedly  would  also 
be  a  demand  upon  the  company  to  procure  the  necessary 
fund  by  assessment  if  need  be."  Freeman  v.  Nat.  Benefit 
So.y  42  Hun,  266.  See  also  Kansas  Protective  Union  v. 
Whitty  36  Kansas,  760;  Smith  v.  Covenant  Mut  Benefit 
Asso.,  24  Fed.  Rep.,  686. 

8.  Tl)e  argument  thus  far  is  made  upon  our  interpretation 
of  the  contract,  to  the  effect  that  there  is  no  agreement  con- 
tained therein  that  the  defendants  will  make  an  assessment. 
Even  if  we  are  mistaken  in  this,  the  court  erred  in  dismissing 
the  complaint.  When  the  contract  provides  that  an  assess- 
ment shall  be  levied  and  the  proceeds  thereof,  not  exceeding  a 
certain  sum  named^  shall  be  paid  to  the  beneficiary,  it  has  been 
held  that  the  insurers  are  prim4  facie  bound  to  pay  the  max- 
imum amount  named,  and  the  burden  of  proof  is  on  them  to 
show  that  a  less  amount  has  been  or  could  only  have  been 
collected.  Elkhart  Mut,  Aid  Asso.  v.  Houghton^  103  Ind., 
286 ;  Lueder*s  Ezrs.  v.  Hartford  Life  ^  Annuity  Ins.  Co,^  12 
Fed.  Rep.,  466 ;  Kansas  Protective  Union  v.  Whitt^  36  Kan- 
sas, 760;  Suppigery.  Covenant  Mut.  Ben.  Asso.^  20  111.  A  pp., 
695 ;  Covenant  Mvt.  Benefit  Asso.  v.  Hoffman^  110  111.,  606. 
In  other  cases  the  courts  hold  that  the  plaintiff  can  prove 
the  amount  that  an  assessment,  if  it  had  been  made  in  good 
faith  upon  the  members,  would  have  brought  in,  and  that 
such  an  amount  can  be  recovered  at  law.  Ball  v.  Granite 
State  Mut.  Aid  Asso.y  64  N.  Hamp.,  291 ;  Sankinson  v.  Page^ 
81  Fed.  Rep.,  184 ;  Curtis  y.  Mut.  Benefit  Life  Co.^  48  Conn., 
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98.  Some  earlier  cases  hold  that  where  the  promise  is  to 
levy  an  assessment  and  pay  the  amount  received,  not  exceed- 
ing an  amount  named,  if  the  insurers  neglect  or  refuse  to  lay 
an  assessment  resort  must  be  had  to  a  chancery  court  to 
compel  an  assessment  before  a  recovery  can  be  had  at  law. 
Smith  V.  Covenant  Mut.  Ben.  Asso.^  24  Fed.  Rep.,  685 ;  Bai- 
ley V.  Mut.  Ben.  Asso.^  71  Iowa,  689 ;  Nettnnan  v.  Covenant 
Mut.  Ben.  Asso.^  72  Iowa,  242.  The  better  bpinion  seems, 
to-day,  to  be  opposed  to  these  decisions.  Niblack  on  Mut. 
Ben.  Societies,  §§  408, 409 ;  Hankinaon  v.  Page^  31  Fed.  Rep., 
184 ;  Tat/lor  v.  National  Temp.  Relief  Union,  94  Mo.,  35 ; 
Eam^haw  v.  Sim  Mut.  Aid  So.,  68  Md.,  465.  All  the  cases 
cited  above  which  deny  substantial  damages  in  case  an  as- 
sessment is  promised  but  not  made,  hold  that  the  plaintiff  is 
entitled  to  nominal  damages  in  an  action  at  law,  where  the 
fact  appears  that  the  assessment  has  not  been  made. 

4.  The  defendants  are  liable  as  individuals.  It  does  not 
affect  the  case  that  they  did  not  intend  to  incur  a  personal 
liability.  Davison  v.  Bblden,  55  Conn.,  113.  "It  is  not  ne- 
cessary that  the  person  incurring  the  debt  for  the  benefit  of 
an  unincorporated  society  should  know  at  the  time  that  he 
is  incurring  a  personal  liability  or  indebtedness ;  nor  does  it 
alter  the  question  that  he,  at  the  time,  contracted  as  an  offi- 
cer of  the  society."  Niblack  on  Mut.  Ben.  Societies,  §  105. 
See  also  Fredenhall  v.  Taylor,  26  Wis.,  286 ;  Blakely  v.  Ben- 
necke,  59  Mo.  193. 

C.  U.  Perkins  and  A,  Perkins,  for  the  appellees. 

1.  Our  first  ground  of  demurrer  is  in  substance  that  the 
action  is  brought  against  the  three  defendants  personally, 
whereas  it  appears  by  the  contract  that  they  did  not  intend 
to  bind  themselves  personally,  but  only  as  officers  of  some 
organization  which  in  fact  made  the  contract.  This  objec- 
tion may  be  taken  by  demurrer  where  the  contract  declared 
on  is  made  a  part  of  the  complaint.  Hitchcock  v.  Buchanan, 
105  U.  S.  R.,  416.  The  contract  does  not  purport  to  bind  the 
defendants  personally.  The  complaint  alleges  that  these 
defendants  entered  into  the  agreement  with  Lawler,  whereby 
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the  defendanU  agreed  to  pay  a  sum  received  from  a  death 
assessment,  etc.  Now  this  agreement  appears  to  be  signed 
by  these  three  defendants  solely  as  officers^  namely,  president, 
secretary,  and  treasurer,  and  not  as  individuals,  and  it  comes 
exactly  within  the  decision  above  mentioned.  There  a  suit 
was  brought  against  two  defendants  personally,  as  drawers 
of  a  bill  of  exchange,  which  was  set  out  in  the  complaint, 
and  which  was  signed  by  them  only  as  president  and  secre- 
tary, and  the  court  held  on  demurrer  that  the  defendants 
could  not  be  made  liable  personally  on  a  written  instrument 
signed  by  them  only  in  the  capacity  of  oflBcers  of  some  organ- 
ization. So  in  the  case  at  bar,  the  written  contract  controls 
the  allegations,  and  if  from  the  whole  complaint  it  appears 
that  the  agreement  was  not  intended  to  bind  the  defendants 
pei-sonally,  the  complaint  is  demurrable.  The  rule  is  well 
settled  in  this  state  since  Uemtt  v.  Wheeler^  22  Conn.,  657, 
that  the  court  is  to  look  at  the  whole  agreement  to  see 
whether  the  parties  intended  to  be  personally  bound.  It  is 
claimed  that,  under  the  decision  in  Davison  v.  Holden^  55 
Conn.,  103,  the  defendants  became  liable  as  members  of  an 
association,  all  the  membei-s  of  which  were  liable,  and  that 
if  there  were  others  not  sued  that  fact  should  have  been 
pleaded  in  abatement.  But  this  case  is  clearly  distinguish- 
able from  that.  There  no  written  contract  was  sued  on; 
the  action  was  brought  for  goods  furnished  to  a  trading  asso- 
ciation by  an  outsider,  and  the  court  held  that,  the  defendants 
being  members  of  the  association,  the  goods  were  in  law  fur- 
nished to  them.  Here,  however,  the  insured  was  one  of  a 
number  of  persons  who  merely  agreed  to  pay  certain  assess- 
ments in  case  one  of  them  died ;  no  one  of  them  agreed  or 
expected  to  pay  the  whole  sum  mentioned  in  the  contract, 
nor  was  it  expected  that  any  one  would  do  so  ;  in  fact,  there 
was  no  contract  to  pay  any  definite  sum,  only  such  amount 
of  assessments  as  should  be  collected.  These  defendants 
certainly  did  not  intend  to  become  personally  liable  to  pay 
the  sum  named  in  the  certificate,  or  any  sum  whatever  be- 
yond the  amount  of  their  assessments,  if  they  happened  to 
be  some  of  those  who  were  insured.     We  submit  that  on  the 
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face  of  the  paper  itself  it  appears  that  they  did  not  intend  to 
bind  themselves  personally. 

2.  The  considerations  arising  nnder  the  other  grounds  of 
demurrer  strongly  confirm  this  view.  The  second  paragraph 
of  the  complaint  alleges  that  by  said  agreement  the  defend- 
anU  agreed  to  pay  a  sum  received  from  a  death  assessment 
"  to  be  made  by  them;^^  and  this  is  the  real  ground  of  claim 
upon  which  the  complaint  is  based,  and  to  which  the  remain- 
ing grounds  of  demurrer  are  directed.  The  plaintiffs  theory 
seems  to  be  that  these  defendants  either  personally,  or  in 
common  with  other  members,  made  a  contract  with  the 
plaintiff  that  they  would,  upon  the  death  of  Lawler,  make 
an  assessment  upon  all  the  members  sufficient  to  pay  her  a 
thousand  dollars.  Upon  an  examination  of  the  contract  it 
will  appear  that  all  that  is  agreed  is  that  whatever  shall  be 
t^eeived  from  an  assessment  shall  be  paid  to  her ;  and  that  is 
all.  Until  some  sum  is  so  received  there  can  be  no  breach 
of  that  agreement.  This  is  so  clear  that  the  plaintiff  to  make 
out  any  case  is  obliged  to  add  something  not  found  in  the 
contract.  She  says  that  the  agreement  was  to  pay  a  sum 
received  from  an  assessment "  to  be  made  by  them,"  that  is, 
by  these  defendants.  Now  there  is  not  a  word  in  the  policy 
binding  these  defendants,  or  the  association  itself,  to  make  an 
assessment,  nor  was  it  intended  that  there  should  be.  On  the 
contrary,  it  is  expressly  stated  that  the  assessments  are  to  be 
"levied  from  time  to  time  by  the  directory. ^^  The  second 
rule  also,  which  is  made  a  part  of  the  contract,  provides  for 
the  payment  of  assessments  of  "  whatever  the  directory  shall 
deem  necessary."  It  is  nowhere  alleged  that  any  sum  has 
ever  been  received  from  an  assessment  which  the  defendants 
or  the  association  failed  to  pay  over ;  the  only  breach  of  the 
contract  alleged  is  that  the  defendants  had  not  made  an  as- 
sessment, and  as  the  contract  shows  that  not  only  they  did 
not  agree  to,  but  that  if  any  assessment  was  to  be  made  it 
was  to  be  made  by  some  one  else,  no  ground  of  action  is 
shown  against  these  defendants.  This  instrument  is  entirely 
different  from  a  common  insurance  policy,  where  a  orpora- 
tion  in  consideration  of  annual  payments  agrees  to  pay  a 
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definite  amount  upon  the  death  ol  the  insured,  and  also  from 
what  is  called  assessment  insurance,  where  a  corporation 
agrees  to  make  assessments  to  pay  a  death  claim.  |t  appears 
to  be  a  mutual  agreement  among  certain  members  of  a  be- 
nevolent society  to  pay  certain  sums  upon  the  death  of  one 
of  their  number,  or  if  they  fail  to  pay  them  to  forfeit  what 
they  have  already  paid  in.  The  third  rule  provides  that  if 
any  one  fails  to  pay  his  assessment  his  contract  with  the  fund 
shall  "lapse  and  be  void."  The  contract  itself  having  ter- 
minated, no  liability  under  it  remains.  As  it  would  be  im- 
practicable for  each  person  insured  to  contract  directly  with 
all  the  others,  they  formed  an  association  with  certain  officers 
to  act  for  them,  namely,  a  president,  secretary  and  treasurer, 
and  a  body  called  "  the  directory,"  who  were  to  make  such 
assessments  as  they  should  deem  necessary ;  and  when  such 
assessments  were  actually  made,  whatever  was  received  by 
the  treasurer  was  to  be  paid  upon  a  death  claim.  It  was 
not  contemplated  that  there  should  be  any  capital  or  fund 
from  which  such  claims  should  be  paid  as  they  became  due, 
without  regard  to  the  amount  of  assessments  actually  re- 
ceived, and  still  less  that  the  persons  who  signed  the  certifi- 
cate should  become  personally  liable  to  pay.  The  whole  frame 
of  the  instrument  shows  that  no  person  was  to  become  liable  to 
pay  anything  more  than  an  assessment,  nor  could  any  insured 
expect  to  receive  anything  more  than  the  amount  which  was 
actually  received  from  that  source,  after  the  directory  had 
ordered  one  to  be  made. 

3.  The  theory  of  the  plaintiff  with  regard  to  the  assessments 
seems  to  be  that  the  legal  effect  of  this  instrument  was  an 
agreement  by  these  defendants,  either  alone  or  in  common 
with  others,  that  upon  the  death  of  Lawler  they  would  make 
an  assessment,  and  pay  the  amount  received  to  the  plaintiff. 
She  alleges  that  the  assessment  was  to  be  "  made  by  them," 
that  is,  by  the  defendants.  But  in  speaking  of  the  assess- 
ments paid  by  Lawler,  she  alleges  that  they  were  made  by 
the  defendants  or  by  the  directory.  And  she  alleges  that 
**  said  assessment  has  never  been  made  by  the  defendants," 
but  does  not  allege  that  it  has  not  been  made  at  all,  or  by 
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the  directory.  The  instrument  nowhere  contains  any  agree- 
ment that  these  three  defendants,  either  personally  or  as 
officers,  were  to  make  the  assessment.  On  the  contrary,  it 
distinctly  states  that  they  are  to  be  made  "  by  the  directory." 
It  is  nowhere  alleged  in  the  complaint  that  these  defendants, 
or  any  of  them,  were  members  of  the  directory,  or  that  they 
had  anything  to  do  with  making  assessments ;  so  that  if  a 
failure  to  make  assessments  is  the  ground  of  the  action  it 
cannot  be  sustained  as  against  them.  And  it  is  settled  by 
several  cases  that  upon  such  an  agreement  as  this  no  action 
lies  against  any  one  for  the  amount  of  the  insurance,  but 
the  remedy  is  in  equity  to  oblige  the  proper  persons  to  make 
an  assessment  and  pay  it  over.  The  case  of  Smith  v.  Cove- 
nant Mut.  Ben.  Asso,^  24  Fed.  Rep.,  685,  is  exactly  in  point. 
In  that  case  the  certificate  provided  that  upon  the  death  of 
the  insured  member  the  association  should  make  an  assess- 
ment upon  the  other  members,  and  that  the  sum  so  collected 
should  be  paid  to  his  heirs  or  devisees.  The  plaintiff 
brought  an  action  at  law  claiming  to  recover  the  full  sum 
named  in  the  instrument,  and  the  defendant  demurred  on 
the  same  grounds  as  in  the  present  case.  The  court  held 
that  when  no  assessment  had  been  made,  and  no  moneys 
received,  no  action  at  law  would  lie,  and  that  the  remedy 
was  in  equity  to  cause  an  assessment  to  be  made.  This 
case  was  decided  in  1885  by  Judges  Dyer  and  Haelan,  and 
was  an  action  against  a  corporation,  where  there  was  an  ex- 
press agreement  to  make  an  assessment.  The  only  case  to 
the  contrary  is  Lueder^s  Extb,  v.  Hartford  Life  ^  Annuity 
Ins  Co.,  12  Fed.  Rep.,  465,  {S.  (7.,  4  McCrary,  149,)  decided 
in  1882  by  Judge  Treat  ;  but  that  decision  was  explained 
away  by  Judge  McCraey  in  Eggle%ton  v.  Centennial  Mut, 
Life  As8o.<i  19  Fed.  Rep.,  201.  And  in  Burdon  v.  Mass. 
Safety  Fund  Asso.,  147  Mass.,  360,  decided  in  1888,  the  Su- 
preme Court  of  Massachusetts  says: — "Such  is  the  plain 
language  of  the  contract,  and  such  is  the  construction  which 
has  been  given  to  similar  contracts  in  all  the  cases  but  one 
that  have  been  brought  to  our  attention.  The  single  excep- 
tion is  in  Lueder^B  Uxrs,  v.  Hartford  Life  ^  Annuity  Lm. 
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Co.,  4  McCrary,  149 ;  but  the  decision  of  the  district  judge 
in  that  case  is  overruled  or  overborne  by  other  decisions." 
See  also  U.  S.  Mut.  Ace.  Abso.  v.  Barry,  131  U.  S.  R.,  100; 
Bailey  v.  Mut,  Ben.  Asso,,  71  Iowa,  689 ;  Newman  v.  Cove- 
nant Mut.  Ben.  Asso.^  72  Iowa,  242.  In  the  last  case,  in 
which  the  agreement  was  similar  to  ours,  the  court  says : 
"  The  extent  of  the  defendant's  obligation  is  fixed  by  the 
certificate  of  membership.  The  association  does  not  agree 
to  pay  any  sum  from  a  general  fund,  nor  does  it  provide  any 
genemi  fund.  It  merely  agrees  to  levy  an  assessment  and 
pay  over  such  sums  as  may  be  collected  upon  it,  less  ex- 
penses. If  the  company,  doubting  or  denying  its  liability  in 
a  given  case,  refused  to  levy  an  assessment,  the  contract  is 
not  thereby  changed  and  the  company's  liability  extended. 
It  may  be  conceded  that  a  wrongful  refusal  would  be  a 
breach  of  the  contract.  But  we  are  unable  to  see  how  more 
than  nominal  damages  could  be  recovered  for  such  a  breach." 
The  reasons  urged  by  the  court  in  this  case,  it  seems  to  us, 
dispose  of  the  claims  of  the  plaintiff  so  thoroughly  and 
clearly  that  it  is  unnecessary  for  us  to  consider  them  more 
at  length.  These  considerations  cover  all  the  grounds  of 
demurrer,  and  we  submit  that  the  defendants  are  not  per- 
sonally responsible  upon  this  certificate ;  and  that  if  they  are 
an  action  at  law  could  not  be  maintained  to  recover 
either  the  sum  named  in  the  policy  or  the  amount  which 
might  possibly  be  collected  on  an  assessment. 


Seymour,  J.  This  is  an  appeal  from  the  judgment  of 
the  Superior  Court  sustaining  the  defendants'  demurrer. 
The  cause  of  demurrer  upan  which  the  issue  was  found  for 
the  defendant  alleges  that  it  appears  from  the  contract  for 
a  bieach  of  which  the  suit  was  brought,  that  the  only  agree- 
ment made  therein  was  to  pay  such  sum  as  might  be  received 
from  a  death  assessment,  and  that  it  is  not  alleged  in  the 
complaint  that  any  such  sum  was  ever  received. 

To  understand  the  force  of  this  objection  and  the  consid- 
erations applicable  to  it,  it  is  necessary  to  set  out  the  con- 
tract in  full.    It  is  as  follows ; — 
Vol.  Lvin.— 20 


Digiti 


zed  by  Google 


306  JANUARY,  1890. 


Lawler  v.  Murphy. 


"  Certificate  No.  446.  Benefit  $1,000. 

"  Connecticut  State  Insurance  Fund  of  the  Ancient  Or- 
der of  Hibernians  of  the  State  of  Connecticut. 

"In  consideration  of  one  dollar,  initiation  fee,  and  assess- 
ments levied  from  time  to  time  by  the  directory,  Thomas 
Lawler,  of  division  No.  2  of  Hartford,  County  of  Hartford, 
State  of  Connecticut,  receipt  of  which  is  hereby  acknowl- 
edged, and  the  agreement  on  the  part  of  the  said  Thomas 
Lawler  to  accept  the  following  conditions  and  rules  as  a 
part  of  this  contract  between  said  A.  O.  H.  Insurance  Fund 
and  himself,  hereby  constitutes  the  said  Thomas  Lawler  a 
benefit  member  of  said  A.  O.  H.  Insurance  Fund,  and  agrees 
to  pay  Mary  Lawler,  wife,  if  living,  if  not,  to  the  heirs  at 
law  of  said  member,  in  sixty  days  after  due  proof  of  the 
death  of  said  member,  a  sum  received  from  a  death  assess- 
ment, but  not  to  exceed  one  thousand  dollars. 

"CONDITIONS. 

"  The  conditions  upon  which  this  certificate  is  issued  by 
the  Fund  and  accepted  by  said  member,  are  the  following: — 

''^  First.  That  the  statements  and  declarations  made  by 
and  on  behalf  of  said  member  in  his  application  to  become 
a  benefit  member  of  said  Fund,  which  are  hereby  referred 
to  as  a  basis  of  this  contract,  and  are  a  part  thereof,  and  on 
the  faith  of  which  this  certificate  is  issued,  are  in  all  re- 
spects true,  and  that  no  fact  has  been  suppressed  relating  to 
his  health  or  circumstances,  affecting  the  interests  of  said 
Fund  or  their  inducement  to  accept  the  risk. 

^^  Second.  That  the  said  member  must  be  a  member  in 
good  standing  in  the  order  at  the  time  of  his  death,  other- 
wise this  certificate  will  be  null  and  void. 

"  Third.  Any  assignment  of  this  certificate  shall  be  void 
unless  assented  to  in  writing  by  said  Fund. 

^"^  Fourth.  The  death  claim  under  this  contract  shall  be 
payable  in  sixty  days  after  satisfactory  proof  of  death  of 
said  member  shall  have  been  furnished  at  the  office  of  the 
secretary  of  the  Fund,  by  the  certificate  of  the  attending 
physician,  if  there  was  any,  and  the  full   and  particular 
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statement  of  at  least  one  competent  and  disinterested  mem- 
ber  of  the  order,  stating  the  time,  place,  cause,  and  circum- 
stances of  the  death  of  the  party, 

^^  Fifth.  No  officers  of  divisions  are  authorized  to  make, 
alter  or  discharge  contracts  or  waive  forfeitures,  and  any- 
such  act,  to  be  valid,  must  be  done  in  writing  and  signed  by 
the  president  and  secretary  of  the  directory. 

"  Sixth.  This  contract  shall  be  void  if  the  party  shall  die 
in  or  in  consequence  of  a  duel,  or  by  the  hands  of  justice, 
or  in  the  violation  of  or  attempt  to  violate  any  criminal  law 
of  the  United  States  or  of  any  state  or  county  in  which  he 
may  be. 

"  Seventh.  A  failure  to  comply  with  the  rules  of  said  Fund 
as  to  payment  of  assessments,  or  falling  into  gross  and  con- 
firmed habits  of  intoxication,  shall  also  render  the  certificate 
void. 

*'  MgKth.  This  certificate  is  subject  to  all  rules  and  regula- 
tions that  the  state  convention  may,  from  time  to  time,  adopt 
for  the  general  advancement  and  interest  of  the  Fund. 

"  RULES. 

"  The  rules  governing  this  contract,  and  which  form  a  part 
of  the  same,  are  as  follows : — 

"  First.  There  shall  be  paid  by  the  member  under  this 
contract  to  the  secretary  of  the  Fund,  on  the  day  of  the 
month  in  which  this  contract  was  made,  the  sum  of  one  dol- 
lar, and  he  shall  not  be  liable  for  any  further  sum  except  as 
follows : — 

"  Second.  Upon  the  death  of  any  member  the  said  Thomas 
Lawler  shall  at  once  pay,  if  required,  to  its  secretary,  an 
additional  assessment  of  whatever  the  directory  shall  deem 
necessary. 

"  Third.  The  form  of  notice  to,  and  process  of  collection 
from,  each  of  the  members  of  the  assessment  above  named, 
shall  be  as  follows : — A  notice  shall  be  sent  announcing  such 
assessment,  and  the  number  thereof,  to  the  last  post-office 
address  given  to  the  secretary  of  the  Fund  by  each  member, 
and  if  the  assessment  is  not  received  within  forty  days  from 
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the  mailing  of  said  notice,  it  shall  be  accepted  and  taken  as 
sufiBcient  evidence  that  the  brother  has  decided  to  terminate 
his  connection  with  the  Fund,  which  connection  shall  there- 
upon terminate,  and  the  brother's  contract  with  the  Fund 
shall  lapse  and  be  void ;  but  said  brother  ihay  again  renew 
his  connection  with  the  Fund  by  a  new  contract,  made  in 
the  same  manner  as  at  first,  or  for  valid  reasons  to  the  offi- 
cers of  the  Fund,  (such  as  a  failure  to  receive  notice  of  an 
assessment),  he  may  be  reinstated  by  paying  assessment 
arrearages. 

"  Fourth.  The  above  rule  governing  the  collection  of  as- 
sessments for  death-claims  shall  also  apply  to  the  collection 
of  the  annual  assessment. 

"  Fifth.  Each  applicant  to  become  such  member  must  sign 
the  Fund's  form  of  application,  countersigned  by  the  board 
of  directors  of  the  division  of  which  he  is  a  member. 

"  In  witness  whereof  the  said  A.  O.  H.  State  Insurance 
Fund  hath,  by  its  president  and  secretary,  signed  and  deliv- 
ered this  certificate  at  its  office,  this  12th  day  of  July,  1886, 

"John  D.  Cunningham, 

Secretary  Ins.  Fund. 
"P.  J.  O'Connor, 

Treasurer  Ins.  Fund, 
"John  P.  Mubphy, 

President  Ins.  FundJ** 

la  it  true,  as  claimed  by  the  defendants,  and  in  the  sense 
in  which  they  claim  it,  that  the  only  agreement  contained  in 
the  above  contract  is  to  pay  such  sum  as  might  be  received 
fi'om  a  death  assessment?  Or,  to  put  it  in  another  form, 
what  does  the  agreement  to  pay  a  sum  received  from  a  death 
assessment  imply  and  involve,  when  taken  in  connection 
vrith  the  other  provisions  of  the  contract? 

The  contract  is  a  peculiar  one.  It  is  very  inartificially 
drawn,  and  it  is  undoubtedly  difficult  to  give  it  a  satisfactory^ 
construction.  Of  course  it  should  be  so  construed  as  to  make 
its  contemplated  benefits  available,  if  it  can  legally  he  done. 
And  we  are,  at  least,  warranted  in  assuming  that  the  insur* 
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ers,  in  accepting  the  money  of  the  insured,  and  the  insured 
in  paying  it,  undei*stood  that  some  duty  devolved  upon  the 
foimer  to  secure  the  promised  benefits  of  the  contract  to 
the  latter. 

In  addition  to  the  agreement  to  pay  to  Mary  Lawler,  if 
living,  if  not,  to  the  heirs  of  Thomas,  in  sixty  days  after 
due  proof  of  his  death,  a  sum  received  from  a  death  assess- 
ment, but  not  to  exceed  $1000,  the  contract  further  provides 
that  the  death  claim  shall  be  payable  in  sixty  days  after  sat- 
isfactory proof  of  such  death,  except  in  certain  cases  not 
necessary  to  be  stated  here,  and  gives  the  form  of  notice 
and  process  for  collecting  the  death  assessment  from  each 
member  of  the  association.  Each  contract  contains,  also,  a 
promise  by  the  insured  that  upon  the  death  of  any  member 
he  will  at  once  pay,  if  required,  to  the  secretary,  an  addi- 
tional assessment  of  whatever  the  directory  shall  deem  ne- 
cessary— additional  as  the  contract  shows  to  the  dollar  paid 
upon  becoming  a  member.  This  is  an  agreement  by  the 
A.  O.  H.  Insurance  Fund  to  pay  the  proper  person,  within 
sixty  days  after  satisfactory  proof  of  the  death  of  the  insured, 
a  sum,  not  to  exceed  $1000,  received  from  a  death  assess- 
ment. The  contract  contains  the  agreement  of  members  to 
pay  such  assessments  and  specifies  the  process  by  which 
its  collection  shall  be  undertaken — "  a  notice  shall  be  sent " 
announcing  such  assessment,  etc.  All  of  which,  taken  in 
connection  with  the  other  provisions  of  the  contract  and 
the  situation  and  manifest  intention  of  the  parties,  seems  to 
us  to  import  a  promise  to  make,  or  cause  to  be  made,  the 
necessary  assessment  to  meet  the  death  claim  promised  to 
be  paid. 

It  is  well  established  that  whatever  is  necessary  to  be 
done  in  order  to  accomplish  work  specifically  contracted  to 
be  performed,  is  parcel  of  the  contract,  though  not  specified. 
It  is  also  a  principle  of  general  application  that  whatever 
may  be  fairly  implied  from  the  terms  or  language  of  an  in- 
strument, is,  in  judgment  of  law,  contained  in  it.  Currier 
V.  Boston  ^  Maine  11.  iJ.  Co.,  34  N*.  Hamp.,  498 ;  Rogers  v 
Kmeland,  13  Wend.,  114. 
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Addison,  in  his  work  on  contracts,  sec.  1400,  says :  "  Al- 
though the  words  of  a  contract  under  seal  do  not  in  them- 
SjBlves  import  any  express  covenant,  yet  the  law,  in  order  to 
promote  good  faith  and  make  men  act  up  to  the  spirit  as 
well  as  to  the  letter  of  their  engagements,  will  create  and 
supply,  as  a  necessary  result  and  consequence  of  the  con- 
tract, certain  covenants  and  obligations  which  bind  the 
parties  as  forcibly  and  effectually  as  if  they  had  been  ex- 
pressed in  the  strongest  and  most  explicit  terms  in  the  deed 
itself." 

In  White  v.  Snell^  5  Pick.,  425,  an  action  of  assumpsit, 
the  defendant  "  for  value  received  promised  to  pay  a  sum  of 
money  if,  and  when,  he  should  recover  his  demands  against 
-4.."  It  was  held  competent  for  the  plaintiff  to  prove  that 
the  defendant  had  no  demands  against  A^  and  that  so  the 
promise  was  absolute,  or  that  he  had  not  used  due  diligence 
to  collect  them. 

In  Savage  v.  Whitaker^  15  Maine,  24,  the  court  says : — 
"  An  engagement  to  do  a  certain  thing  involves  an  undertak- 
ing to  secure  and  use  effectually  all  the  means  necessary  to 
accomplish  the  object." 

Mabshall,  C.  J.,  in  Ogden  y.  Saunders^  12  Wheat.,  341, 
speaking  of  the  power  and  policy  of  the  law  to  supply  in 
contracts  what  in  that  case  is  presumed  to  have  been  inad- 
vertently omitted  by  the  parties,  says  that  the  parties  are 
supposed  to  have  made  those  stipulations  which  as  honest, 
fair  and  just  men  they  ought  to  have  made. 

The  contract  in  Freeman  v.  National  Benefit  Society^  42 
Hun,  252,  is,  in  many  respects,  similar  to  the  one  under  con- 
sideration. Although  the  stipulation  in  that  case  was  to 
pay  a  sum  ^^  equal  to  the  amount  received  from  a  death  as- 
sessment, but  not  to  exceed  $3000,"  instead  of  '*  a  sum  re- 
ceived from  a  death  assessment,"  etc.,  yet  the  court  held  that 
"  the  provision  in  the  body  of  the  certificate  that  payment 
should  be  made  of  a  sum  equal  to  the  amount  received 
from  a  death  assessment,  not  to  exceed  the  sum  specified,  in 
ninety  days  after  due  proof  of  the  death  of  the  member  was 
given,  implies  an  obligation  upon  the  company  to  pi*oceed 
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and  make  the  necessary  assessment  to  raise  the  fund  within 
the  time  during  which  it  was  provided  that  the  claim  should 
remain  in  abeyance." 

We  conclude  then  that,  in  connection  with  the  express 
promises  contained  in  the  contract  in  this  case,  there  is  an 
implied  promise  to  make  an  assessment  to  pay  the  death 
claim  agreed  to  be  paid;  an  implied  promise  which  the  law, 
'*  in  order  to  promote  good  faith  and  make  the  parties  act 
up  to  the  spirit  as  well  as  to  the  letter  of  their  engagements, 
will  create  and  supply  as  a  necessary  result  and  consequence 
of  their  contract."  The  contract  to  pay  a  sum  received 
from  a  death  assessment,  taken  in  connection  with  the  other 
express  provisions,  involves,  in  the  language  of  one  of  the 
decisions  above  quoted,  an  undertaking  to  secure  and  use 
effectually  all  the  means  necessary  to  accomplish  the  result, 
and  require  that  an  assessment  should  be  made. 

In  this  view  of  the  case  the  allegation  of  the  demurrer, 
that  "  it  appears  by  said  contract  that  the  only  agreement 
made  therein  was  to  pay  such  sum  as  might  be  received 
from  a  death  assessment,"  is  not  sustained.  There  was  a 
further  agreement,  namely,  to  make  such  assessment.  The 
complaint  alleges  that  it  was  not  made  nor  the  amount  of 
insurance  paid.     This  cause  of  demurrer  therefore  must  fail. 

It  is  true  that  the  complaint  does  not  state,  in  terms,  that 
the  defendants  agreed  to  make  an  assessment,  but  it  sets 
out  the  contract  in  full  and  alleges  as  a  breach  of  it,  for 
which  it  claims  damages,  that  ^^said  assessment  has  never 
been  made  by  the  defendants." 

This  method  is  sanctioned  by  the  Practice  Act  and  the 
forms  and  rules  given  under  it.  Rule  III.,  sec.  5,  states 
that  it  is  unnecessary  to  allege  any  promise  or  duty  which 
the  law  implies  from  the  facts  pleaded. 

Whatever,  therefore,  may  have  been  the  theory  of  the 
plaintiff,  inasmuch  as  the  agreement  to  make  the  assessment 
to  pay  the  death  claim  is  implied  in  the  contract,  we  can- 
not sustain  the  demurrer  upon  this  point. 

This  disposes  of  the  only  ground  for  demurrer  specifically 
decided  by  the  Superior  Court.     The  defendants  however 
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insisted,  in  the  argument  before  us,  that  the  real  question 
is,  whether  the  suit  can  be  maintained  at  all  against  these 
defendants,  that  it  would  be  unreasonable  not  to  dispose  of 
the  whole  matter  now  and  here,  and  that  a  demurrer  goes 
back  and  searches  out  all  the  errors  in  the  pleadings.  Per- 
haps, in  order  to  determine  whether  the  plaintiff  was  injured 
by  the  decision  of  the  court  sustaining  the  cause  of  de- 
murrer already  disposed  of,  we  ought  to  pass  upon  the  other 
causes  assigned,  for,  if  the  action  cannot,  in  any  event,  be 
sustained  against  the  defendants  as  individuals,  the  plaintiff 
has  sustained  no  injury  from  the  decision  that  the  complaint 
fails  to  set  forth  a  cause  of  action  against  anybody. 

Then  too,  all  the  causes  for  demurrer  were  argued  before 
us,  and  the  conclusions  to  which  we  have  come  will  not  make 
it  unjust  to  the  plaintiff  to  accede  to  the  defendants'  claim, 
that  we  should  decide  all  the  points  which  were  argued. 

The  defendants  assign  for  further  cause  for  demurrer,  that 
it  appears  from  the  contract  declared  on  that  the  defendants 
made  no  personal  agreement  upon  which  they  were  person- 
ally liable,  but  that  the  contract  was  signed  by  them  only 
as  officers  of  the  organization  mentioned  therein.  This  issue 
is  raised,  not  as  a  question  of  fact,  but  as  a  question  of  law 
upon  the  pleadings. 

As  a  matter  of  law  does  the  contract,  upon  its  face,  show 
that  the  defendants  made  no  personal  contract  upon  which 
they  were  personally  liable?  The  complaint  alleges  that 
they  were  jointly  engaged  in  carrying  on  a  life  insurance 
business  under  the  name  of  the  "  Connecticut  State  Insur- 
ance Fund,"  and  that  they  entered  into  the  contract  sued 
upon.  If  the  facts  are  so  should  they  not  be  held  liable  ? 
Does  the  contract,  as  a  matter  of  law,  preclude  that  state  of 
facts?  If  they  had  simply  been  sjued  as  individuals,  upon  a 
contract  headed  with  the  name  of  the  association  and  signed 
by  them  respectively  as  president,  secretary  and  treasui*er, 
as  appears  to  have  been  the  case  in  Hitchcock  v.  Buchanan^ 
105  U.  S.  R.,  416,  cited  by  the  defendants,  and  the  complain* 
had  contained  no  allegation  that  they  were  carrying  on  the 
insurance  business  under  a  certain  name  and  made  the  con- 
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tract  witji  Thomas  Lawler,  the  question  would  be  a  diflferent 
one,  especially  if  it  appeared  that  the  association  was  incor- 
porated. But  under  the  decision  of  Davison  v.  Hblden,  55 
Conn.,  103,  the  defendants  certainly  might  be  liable  on  a  con- 
tract signed  by  them  as  officers  of  an  organization.  If,  as  the 
statute  permits,  the  organization  consisted  simply  of  individ- 
uals united  under  a  distinguishing  associate  name  for  business 
purposes,  they  did  not  thereby  acquire  either  corporate  power 
or  immunity  from  individual  liability ;  consequently  it  could 
not  appear,  as  a  matter  of  law,  from  the  contract  declared 
on,  that  the  defendants  made  no  personal  contract  or  agree- 
ment upon  which  they  were  personally  liable. 

The  case  of  Davison  v.  Holden  was  a  suit  against  certain 
individuals  who  were,  in  fact,  the  president  and  secretary  of 
an  unincorporated  association.  This  court  held  that  "as  a 
matter  of  law  the  plaintiflF,  in  giving  credit  to  the  associate 
name,  gave  credit  to  the  individuals  who  upon  inquiry  should 
be  found  to  stand  behind  it,"  It  seems  clear,  without  pursu- 
ing the  subject  further, 'that  this  cause  for  demurrer  cannot 
be  sustained.  Individual  members  of  an  unincorporated  as- 
sociation are  liable  for  contracts  made  in  the  name  of  the 
association,  without  regard  to  the  question  whether  they  so 
intended  or  so  undei-stood  the  law,  and  even  if  the  other 
party  contracted  in  form  with  the  association  and  was*  igno- 
rant of  the  names  o{  the  individual  members  composing  it. 
And  it  is  also  held  in  the  case  just  cited,  that  the  individual 
members  of  such  an  association  do  not  acquire  any  immunity 
from  individual  liability  by  force  of  the  statutes  which  pro- 
vide that  any  number  of  persons  associated,  and  known  by 
some  distinguishing  name  may  sue  and  be  sued,  plead  and 
be  impleaded,  by  such  name;  and  that  the  individual  pro- 
perty of  the  members  shall  not  be  liable  to  attachment  or 
levy  of  execution  in  a  suit  brought  against  the  association. 

The  remaining  causes  assigned  for  the  demurrer  are,  that 
the  only  breach  of  the  contract  alleged  in  the  complaint  is 
that  the  defendants  did  not  make  an  assessment,  whereas 
there  is  no  provision  in  the  contract  that  the  defendants  or 
any  of  them  should  make  any  such  assessment;  and  that  the 
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complaint  alleges  that,  by  the  contract,  the  death  assessment 
was  to  be  made  by  the  defendants,  whereas  it  appears  in  the 
contract  that  death  assessments  were  to  be  made  by  the  di- 
rectory of  the  association,  and  it  is  not  alleged  that  the 
defendants  are  members  of  the  directory.  The  conclusion 
to  which  we  have  already  come,  that  the  contract  implies  a 
promise  that  the  defendants  will  make,  or  cause  to  be  made, 
an  assessment  to  meet  death  claims,  makes  further  discussion 
of  these  causes  unnecessary.  We  do  not  concur  in  the  as- 
sertion therein  made,  that  death  assessments  were  to  be  made 
by  the  directory.  Its  duty  was  the  subordinate  one  of  ascer- 
taining the  amount  necessary  to  be  raised  by  assessment. 
This  the  contract  undertakes  that  it  shall  do,  and  that  an 
assessment  shall  thereupon  be  made  by  the  Insurance  Fund. 

Two  other  questions  were  discussed  before  us,  namely, 
whether,  if  it  should  be  held  that  the  contract  contains  an 
agreement  to  make  an  asseissment,  the  plaintifiTs  remedy  is 
at  law,  or  whether  she  must  first  go  into  a  court  of  equity 
to  compel  the  defendants  to  make 'the  assessment;  and,  if 
an  action  at  law  can  be  sustained,  what  is  the  rule  of  damages. 
As  to  the  first,  we  think  an  action  at  law  can  be  sustaineil. 
Neither  circuity  nor  multiplication  of  actions  is  favored  by 
our  practice.  If  there  is  a  contract  to  make  an  assessment, 
a  breateh  of  which  is  alleged  and  damages  demanded  therefor, 
and  a  rule  of  damages  can  be  provided,  why  should  not  an 
action  at  law  be  sustained  ?  Both  Niblack  and  Bacon,  re- 
cent writers  upon  the  subject  of  mutual  benefit  societies, 
after  examining  a  great  number  of  cases,  come  to  tlie  con- 
clusion, with  which  we  fully  agree,  that  the  decided  weight 
of  authority  is  to  the  effect  that  an  action  at  law  will  lie  for 
damages  for  the  breach  of  a  contract  to  make  an  assessment. 

It  makes  no  difference  with  the  questions  raised  by  the 
demurrer  whether  substantial  or  nominal  damages  can  be 
recovered,  for  it  ought  to  have  been  overruled  if  the  plaint- 
iff is  entitled  to  an}*^  damages  at  all.  Still,  the  i*ule  of  dam- 
ages applicable  to  the  case  was  thoroughly  argued  and  both 
parties  invited  a  decision  upon  it. 

Referring  again  to  the  contract,  the  Insurance  Fund  agrees 
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to  pay  to  the  proper  person,  in  sixty  days  after  due  proof  of 
death,  a  sum  received  from  a  death  assessment,  but  not  to 
exceed  one  thousand  dollars.  Each  member  pays  one  dollar 
upon  joining  the  association,  and  agrees,  upon  the  death  of 
any  member,  to  pay  at  once,  if  required,  an  additional 
assessment  of  whatever  the  directory  shall  deem  necessary. 
Deem  necessary  for  what?  Clearly  not  what  it  shall  deem 
necessary  to  pay^  leaving  the  amount  discretionary  with  the 
directory  and  to  be  settled  in  each  individual  case  as  it  may 
deem  necessary,  but  what  it  shall  deem  it  necessary  for  the 
association  to  raise  by  assessments  in  order  to  pay  the  one 
thousand  dollars.  In  short,  the  contract  is  to  be  taken  as 
an  agreement  to  make  an  assessment  which,  if  duly  paid, 
will  raise  one  thousand  dollars,  or  so  much  thereof  as,  in 
addition  to  funds  on  hand,  will  make  that  sum.  The  insured 
takes  the  risk  of  the  neglect  of  members  to  meet  their  assess- 
ments, and  of  the  consequent  reduction  of  the  maximum  sum 
named.  One  thousand  dollars  is,  primd  facie,  the  value  of 
the  policy,  and  the  Insurance  Fund  was  bound  to  take  all  the 
steps  which  it  contracted  to  in  order  to  realize  that  sum. 
Cases  cited  by  the  plaintiff,  and  other  cases  which  we  have 
examined,  fully  sustain  this  conclusion.  And  the  rule  is  a 
fair  one,  because  it  is  always  within  the  power  of  the  asso- 
ciation to  live  up  to  its  contract,  and  thus  fix  the  sum  which 
a  death  assessment  will  bring. 

In  JElkhart  Mutual  Aid  Association  v.  Houghton^  103  Ind., 
286,  the  certificate  entitled  the  beneficiary  to  one  thousand 
dollars,  or  so  much  thereof  as  might  be  realized  from  one 
assessment.  The  complaint  alleged  the  death  of  the  bene- 
ficiary, proof  of  his  death  duly  given,  and  the  refusal  of  the 
defendant  to  pay  the  amount  named  in  the  certificate  or  any 
part  thereof,  and  its  refusal  to  order  or  make  any  assessment 
to  raise  the  required  sum  or  any  part  of  it.  The  defendant 
was  held  liable  for  the  maximum  amount,  it  not  being  shown 
in  defence  that  an  assessment  would  not  produce  the  full 
amount  of  the  certificate.  It  was  assumed  that  it  was  the 
duty  of  the  defendant  to  make  an  assessment,  though  the 
contract  contained   no  express   agreement  to  that  effect 
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Uamshaw  v.  Sun  MiUual  Aid  Society^  68  Md.,  467 ;  Luede/i 
Uxrs,  V.  Hartford  Life  ^  Annuity  In%,  Co,^  12  Fed.  Reporter, 
465 ;  Kansas  Protective  Union  v.  Whitt^  36  Kan.,  760 ;  Cov- 
enant Mutual  Benefit  Association  v.  Hoffman^  110  III.,  606 ; 
Suppiger  v.  Covenant  Mut.  Benefit  Asso.^  20  111.  App.,  595 ; 
Niblack  on  Mutual  Benefit  Societies,  §  410,  commenting  on 
Nevmtan  v.  Covenant  Mutual  Benefit  Asso,^  72  Iowa,  242. 
There  is  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred, 


Clarence  E.  Gates  vs.  Thomas  S.  Steele  and 

ANOTHER. 

Hartford  Dist,  Jan.  T.,  1890.    Andrews,  C.  J.,  Carpbntbb,  Loomis, 
ToBBANOB  and  Thatkb,  Js. 

Af  one  of  the  defendants,  placed  In  the  bands  of  B,  the  other  defendant, 
an  attorney,  a  small  claim  against  C,  on  which  B  brought  a  suit  be- 
fore a  justice  of  the  peace.  After  the  writ  was  served  C  called  on  A 
and  paid  him  a  less  sum  than  the  full  amount  of  the  claim,  which  A 
agreed  to  accept  in  full  of  the  debt  and  costs,  and  gave  him  a  receipt 
in  full  therefor.  On  the  return  day  of  the  writ  C  did  not  appear  and 
B  took  a  judgment  by  default  for  the  whole  amount  of  the  claim.  In 
a  suit  brought  by  C  for  an  injunction  against  the  enforcement  of  the 
judgment,  alleging  the  above  facts,  and  charging  fraud  in  the  matter. 
It  was  held — 

1.  That  the  receipt  in  full  was  a  complete  defense  to  the  action. 

2.  That  C  was  not  to  be  regarded  as  guUty  of  laches  in  not  appearing  be- 

fore the  justice  and  pleading  it 

3.  That  the  allegations  of  the  complaint  were  sufficient. 

A  mere  allegation  of  fraud,  without  stating  the  facts  upon  which  the  fraud 
is  predicated,  is  insufficient. 

[Argued  January  16th— decided  February  17th,  1890.] 

Suit  for  an  injunction  against  the  collection  of  a  judg- 
ment; brought  to  the  District  Court  of  Waterbury,  and 
heard,  upon  a  demurrer  to  the  complaint,  before  Cowell^  J 
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Demurrer  overruled,  and  judgment  rendered  for  the  plaint- 
iff, and  appeal  to  this  court  by  the  defendants.  The  case  is 
fully  stated  in  the  opinion. 

JS.  S.  Wescott^  for  the  appellants. 

W,  H.  Pierce^  for  the  appellee. 

Thayer,  J.  The  defendants  appeal  from  a  judgment  of 
the  District  Court  of  Waterbury  granting  a  perpetual  in- 
junction to  restrain  them  from  making  use  of  a  judgment 
which  they  have  obtained  against  the  plaintiff.  The  ques- 
tions raised  by  the  appeal  are  presented  by  the  defendants' 
demurrer  to  the  complaint. 

The  plaintiff,  who  resides  in  Waterbury,  was  sued  upon  a 
small  claim  by  writ  in  favor  of  the  defendant  Steele,  return- 
able before  a  justice  of  the  peace  in  Hartford.  Before  the 
return  day  of  the  writ  the  plaintiff  paid  Steele  $20,  in  full 
for  all  claims  and  indebtedness  and  in  full  settlement  of  the 
action,  and  took  from  him  a  receipt  in  full.  Upon  the  re- 
turn day  Wescott,  the  other  defendant  in  the  present  suit, 
who  as  Steele's  attorney  had  brought  the  suit  and  had 
charge  of  it,  took  judgment  by  default  against  the  plaint- 
iff for  the  full  amount  of  the  original  claim  with  costs. 
These  facts  are  substantially  alleged  in  the  complaint,  and 
it  is  averred  that  the  judgment  was  fraudulently  obtained 
with  the  design  to  oppress  and  extort  money  from  the 
plaintiff. 

The  causes  of  demurrer,  briefly  stated,  are  that  the  plaint- 
iff did  not  appear  and  plead  his  receipt  in  full  in  bar  of  the 
action  before  the  justice,  that  the  alleged  payment  was  not 
a  complete  defence  to  that  action,  and  that  the  facts  which 
constitute  the  fraud  relied  upon  are  not  sufficiently  set  forth 
in  the  complaint. 

The  plaintiff,  after  the  payment  to  Steele,  had  a  perfect 
defence  to  the  action  which  had  been  brought  against  him. 
The  voluntary  acceptance  of  the  money  by  Steele,  in  fuU 
settlement,  operated  to  discharge  both  the  debt  and  the  costs. 


Digitized  by 


Google 


818  FEBRUARY,  1890. 

Gates  V,  Steele. 

Canfield  v.  Eleventh  School  District^  19  Conn.,  629;  Ayer  v. 
Ashmead,  31  id.,  447 ;  Buell  v.  Flower,  39  id.,  462.  The 
receipt  in  full  could  have  been  pleaded  in  bar  to  the  further 
maintenance  of  the  suit.  Beam  v.  Bamum,  21  Conn.,  200; 
Abom  V.  Rathlone,  54  id.,  444.  But  the  plaintiffs  failure 
to  appear  and  plead  the  receipt,  under  the  circumstances, 
was  not  laches.  He  was  not  bound  to  go  to  Hartford  to 
answer  to  an  action  which  he  had  fully  settled.  He  was 
justified  in  believing  that  the  defendants  would  take  no  un- 
fair advantage  of  his  absence.  They  knew  the  reason  for 
that  absence.  Their  conduct  in  taking  judgment  in  a  suit 
which  they  had  settled  amounts  to  a  fraud  upon  the  plaint- 
iff.    Chambers  v.  Rabbins,  28  Conn.,  552. 

That  the  specific  acts  of  fraud  relied  upon  should  be 
stated  in  the  complaint  is  true.  A  mere  allegation  of  fraud, 
without  stating  the  facts  upon  which  the  fraud  is  predi- 
cated, is  insuflScient.  But  the  facts  alleged  in  this  complaint 
show  that  the  defendants  have  obtained  an  unrighteous 
judgment  against  the  plaintiff  which  it  is  against  conscience 
to  enforce.  They  show  the  means  by  which  that  judgment 
was  obtained.  And  they  show  that  it  was  fniudulently  ob- 
tained, with  the  intent  to  use  it  to  oppress  and  extort  money 
from  the  plaintiff.  The  conduct  of  the  attorney  in  the  mat- 
ter, so  long  as  it  is  not  repudiated  by  Steele,  must  be  taken 
as  equally  his  conduct.  Upon  demurrer  the  matters  thus 
alleged  must  be  taken  to  be  true.  They  are  sufficient  to 
entitle  the  plaintiff  to  the  relief  demanded  in  the  complaint 
and  granted  by  the  court  below. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 
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Thomas  K.  Egbert  and  another  vs.  Daniel  K.  Baker 

AND  ANOTHER.      JOHN  D.   MaRTIN  AND  OTHERS  V.  ThE 

Same.    John  D.  Stout  and  others  v.  The  Same. 
Stephen  Underbill  v.  The  Same. 

New  Haven  &  Fairfield  Cos.,  Oct.  T.,  1889.    Andrews,  C.  J.,  Carpen- 
TBR,  Loom  18,  J.  M.  Hall  and  Thatrr,  Js. 

A  common  law  assignment  made  by  a  debtor  In  another  state,  good  by  the 
laws  of  that  state,  will  convey  to  the  assignee  debts  due  the  assignor 
from  persons  residing  in  this  state,  who  are  notified  of  the  assignment. 

It  does  not  affect  the  case  that  the  assignment  was  made  to  a  trustee  for 
the  benefit  of  certain  preferred  creditors,  and  that  it  would  not  have 
been  valid  if  made  in  this  state. 

[Argued  October  81st,  1889— decided  February  7th,  1890.] 

Four  factorizing  suits  against  the  defendants,  Daniel  K. 
Baker  and  Charles  A.  Clark,  partners  under  the  name  of 
Baker  &  Clark,  served  upon  numerous  garnishees  as  debt- 
ors of  the  firm ;  brought  to  the  Superior  Court  in  Fairfield 
County.  One  of  the  defendants  resided,  at  the  time  the 
suit  was  brought,  in  the  state  of  New  York,  and  the  other 
in  the  state  of  New  Jersey.  The  plaintiffs  in  all  the  suits 
resided  at  that  time  out  of  this  state.  The  defendants  ap- 
peared only  for  the  purpose  of  pleading  to  the  jurisdiction, 
as  no  service  was  made  on  them,  and  the  court  acquired 
jurisdiction,  if  at  all,  only  by  the  attachment  of  the  debts 
due  from  the  garnishees.  Before  the  suits  were  brought 
the  defendants  had  made  an  assignment  of  all  their  pro- 
perty, including  the  debts  in  question,  to  a  trustee  for  cer- 
tain preferred  creditors,  and  notice  of  the  assignment  had 
been  given  to  the  debtors.  The  cases  were  heard  together 
upon  the  pleas  to  the  jurisdiction  before  Phelps^  J.  The 
facts  were  found,  the  pleas  sustained,  and  the  cases  dis- 
missed. The  plaintiffs  in  all  the  cases  appealed  to  this 
court  and  the  cases  were  argued  here  together.  The  facts 
are  fully  stated  in  the  opinion. 
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S.  Tweedy^  for  the  appellants. 

1.  The  situs  of  the  debts  attached  in  this  ease  is  to  be 
regarded  as  in  this  state,  at  the  domicil  of  the  debtor.  "  The 
exceptions  to  the  maxim,  mobilia  sequentur  personam^  have 
become  so  numerous  that  it  cannot  safely  be  invoked  for 
the  decision  of  any  but  the  simplest  cases  of  the  present 
day."  Story's  Confl.  of  Laws,  8th  ed.,  §  383,  note  a.  For 
some  purposes,  such  for  instance  as  adminLstration,  personal 
property  has  a  situs  at  the  place  where  it  actually  is,  and  in 
such  cases  at  least  debts  have  a  sitvsy  and  are  to  be  regarded 
as  assets  at  the  domicil  of  the  debtor.  Holcoml  v.  Phelps^ 
16  Conn.,  127 ;  Moore  v.  Bonnell,  31  N.  Jer.  Law,  90.  So 
for  the  purposes  of  taxation.  Graham  v.  First  Nat.  Bank, 
84  N.  York,  398, 401.  Other  well  recognized  exceptions  are 
found  in  cases  of  involuntary  or  statutory  assignments,  and 
proceedings  under  foreign  bankrupt  or  insolvent  laws. 
Story's  Confl.  of  Laws,  8th  ed.,  §  383,  not^  a ;  Upton  v. 
Hubbard,  28  Conn.,  274;  Paim  v.  Lester,  44  id.,  196;  Tay- 
lor V.  Columbian  Ins.  Co.,  14  Allen,  353 ;  Willits  v.  Waite, 
25  N.  York,  577.  A  careful  examination  of  the  many  cases 
supporting  this  particular  exception,  conclusively  shows 
that,  in  the  application  of  it,  the  courts  have  recognized  no 
such  distinction,  and  have  applied  the  rule  of  the  lex  situs 
to  debts  and  movables  alike.  Another  important,  and  in 
these  cases  a  controlling  exception  to  the  general  rule  is, 
that  the  lex  situs  prevails  when  the  foreign  assignment  in 
question  is  repugnant  to  the  law  and  policy  of  the  lex  fori. 
*'  It  is,  however,  a  necessary  exception  to  the  universality  of 
the  rule,  that  no  people  are  bound  or  ought  to  enforce  or 
hold  valid,  in  their  courts  of  justice,  any  contract  which  is 
injurious  to  their  public  rights,  or  offends  their  morals,  or 
contmvenes  their  policy,  or  violates  a  public  law."  2  Kent's 
Cora.,  i3th  ed.,  458 ;  Wharton's  Confl.  of  Laws,  §  390  a  / 
Buriill  on  Assignments,  §  306 ;  Warner  v.  Jaffrey,  96  N. 
York,  248 ;  Ingraham  v.  Oeyer^  13  Mass.,  146 ;  Fall  River 
Iron  Works  v.  Croade,  15  Pick.,  11 ;  Zipcey  v.  Thompson,  1 
Gray,  243 ;  Boyd  v.  Rockport  Steam  Cotton  Mills,  7  id.,  406; 
May  V.   Wannemacher^  111  Mass.,  202;  Pierce  v.    O'Brien, 
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129  id.,  314;  Favlkner  v.  Ryman^  142  id.,  58;  PhiUon  v. 
Barnes^  50  Penn.  St.,  230;  Vamum  v.  Camp^  13  N.  Jer, 
Law,  326 ;  Moore  v.  Bonnell^  31  id.,  90 ;  Sheldon  v.  Blanvelt^ 
29  So.  Car.,  453 ;  Atwood  v.  Protection  Ins.  Co.^  14  Conn., 
555.  The  cases  at  bar  are  clearly  within  this  exception,  for 
this  assignment  in  trust  for  the  benefit  of  creditors,  made 
by  insolvents  with  a  view  to  insolvency,  and  creating  large 
preferences,  is  in  direct  contravention  of  the  positive  law 
and  the  well-settled  policy  of  this  state.  It  would  have 
been  void  if  made  in  this  state.  Whether  such  an  assign- 
ment be  a  voluntary,  involuntary,  common  law  or  statutory 
one,  is  not  deemed  important,  and  the  courts,  in  cases  fall- 
ing within  this  last  exception,  apply  the  rule  of  lez  situs  to 
debts  and  movables  alike,  in  aid  of  attaching  creditors  of 
non-resident  assignors.  Story's  Confl.  of  Laws,  8th  ed., 
§  883,  note  a;  Burrill  on  Assignments,  §  306;  Green  v. 
Van  Buskirk,  5  Wall.,  307,  and  7  Wall.,  139 ;  Hervet/  v.  E. 
IsL  Locomotive  Works^  98  U.  S.  R.,  664 ;  Fox  v.  Adams^ 
5  Greenl.,  245;  Felch  v.  Bxighee^  48  Maine,  9;  Borden  v. 
Sumner^  4  Pick.,  265  ;  Blake  v.  Williams^  6  id.,  286 ;  Rhaton 
V.  Pearce^  110  111.,  350;  Frazier  v.  Fredericks^  24  N.  Jer. 
Law,  162 ;  Mayherry  v.  Shisler^  1  Harr.  (Del.,)  349 ;  Rich- 
mondville  Mfg.  Co.  v.  Prall^  9  Conn.,  487 ;  Pains  v.  Lester^ 
44  id.,  196;  Crouse  v.  Phoenix  Ins.  Co.,  56  id.,  176. 

2.  It  makes  no  difference  that  the  plaintiffs  are  not  citi- 
zens of  this  state.  In  Paine  v.  Lester,  supra,  this  court 
says  (p.  203:)  "This  comity  they  are  prepared  to  extend 
when  there  is  no  reason  to  the  contrary,  especially  if  there 
is  no  interest  of  our  own  citizens,  or  of  the  citizens  of  a 
sister  state,  who  are  seeking  to  avail  themselves  of  the  pro- 
tection of  these  laws,  to  be  injuriously  affected  by  such  re- 
cognition." And  again  (p.  204:)  "The  citizens  of  all  our 
sister  states  have,  by  the  constitution  of  the  United  States, 
the  same  privileges  with  our  own  citizens,  and  any  one  of 
them  who  has  availed  himself  of  the  legal  remedies  furnished 
hy  our  laws  to  secure  payment  of  a  debt  due  him,  has  the  same 
claim  to  the  assistance  of  our  own  courts  that  one  of  our 
own  citizens  would  have."  In  Burrill  on  Assignments,  6th 
Vol.  Lvrn. — 21 
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ed.,  §  310,  note  1,  it  is  said: — '*But  in  Paine  v.  Lester^  44 
Conn.,  196,  the  court  would  abolish  all  distinctions  between 
citizens  of  Connecticut  and  citizens  of  other  states."  But 
the  state  does  not  stand  alone  on  this  question.  The  same 
doctrine  is  held  in  the  Supreme  Court  of  the  United  States 
and  in  many  of  the  state  courts. 

3.  The  fact  that  there  are  in  New  York  certain  statutory 
regulations  which  apply  to  assignments  of  this  character, 
and  in  conformity  with  which  this  assignment  was  executed, 
may  be  of  some  importance  in  the  determination  of  these 
cases.  It  cannot  be  claimed  that  this  assignment  was  made 
under  any  insolvent  law;  the  finding  negatives  any  such 
claim ;  but  it  does  not  necessarily  negative  the  claim  that 
this  is  a  statutory  assignment.  The  making  of  an  assign- 
ment under  our  insolvent  laws  is  an  **  exercise  of  the  right 
at  common  law  to  assign  and  transfer  property."  Sdwkins^ 
Appeal  from  Probate^  34  Conn.,  548,  It  will  hardly  be 
claimed  that  such  an  assignment  is  not  a  statutory  one. 
But  these  New  York  statutes  have  so  materially  limited  and 
restricted  the  common  law  right,  as  it  existed  prior  to  the 
General  Assignment  act,  that  when  we  consider  those  limi- 
tations and  restrictions,  the  nature  and  extent  of  the  methods 
of  the  administration  of  the  estate  assigned,  the  conditions, 
penalties  and  preferences  imposed,  and  the  fees  prescribed, 
all  statutory,  it  is  difficult  to  view  this  assignment  as  a  com- 
mon law  one,  at  least  to  the  extent  claimed  by  the  defend- 
ants. Hardman  v.  Bowen^  39  N.  York,  196;  In  re  Morgarty 
99  id.,  145;  Richardson  v.  Thurber,  104  id.,  606. 

G,  Stoddard  and  TF.  T,  Haviland^  for  the  appellees. 

Carpenter,  J.  These  are  four  cases  against  the  same 
defendants.  One  of  the  defendants  resides  in  the  state  of 
New  York  and  the  other  in  New  Jersey.  The  plaintiffs  in 
two  of  the  cases  reside  in  New  York,  and  in  the  other  two 
in  New  Jersey.  In  each  case  suit  is  brought  in  this  state  by 
process  of  foreign  attachment.  Property  otherwise  is  not 
attached  and  no  personal  service  was  made  on  the  defendants. 
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In  each  case  there  is  an  appearance  for  the  defendants  for 
the  sole  purpose  of  pleading  in  abatement  to  the  jurisdiction. 
The  Superior  Court  found  the  allegations  of  the  plea  true 
and  abated  the  suit.  The  plaintiffs  in  each  case  appealed, 
and  precisely  the  same  question  is  raised  in  all. 

The  sole  question  is — whether  the  debts  due  originally 
from  the  garnishees  to  the  defendants  were  due  to  them 
when  the  suits  were  brought  or  to  their  assignee. 

It  appeai-s  that  before  the  suits  were  brought  the  several 
debts  had  been  assigned  in  a  general  assignment  of  all  the 
property  of  the  defendants,  to  one  Clarence  F.  Birdseye,  in 
trust  for  the  benefit  of  certain  preferred  creditors,  and  notice 
given  to  the  debtors  of  the  assignors  who  are  now  garnishees. 
The  assignment  was  not  made  by  operation  of  law  in  bank- 
ruptcy or  insolvent  proceedings,  but  was  a  voluntary  assign- 
ment at  common  law.  It  is  conceded  that  if  the  assignment 
operated  to  transfer  the  several  debts,  the  judgment  is  right ; 
if  not,  that  it  is  eiToneous  and  must  be  reversed. 

It  is  a  general  principle  that  debts  have  no  situs.  For 
purposes  of  administration  and  attachment  in  cases  of  foreign 
creditors,  and  possibly  for  some  other,  they  are  regarded  as 
located  where  the  debtor  resides.  But  for  most  purposes, 
especially  for  the  purposes  of  assignment  by  the  creditor,  they 
follow  the  residence  of  the  creditor.  No  claim  is  made  that 
these  debts  could  only  be  assigned  according  to  the  require- 
ments of  our  law. 

Another  general  principle  is,  that  an  assignment  or  other 
contract  good  in  the  place  where  made  is  good  everyv^here. 
These  principles  are  conceded.  It  must  also  be  conceded 
that  they  determine  this  case,  unless  for  some  reason  it  can 
be  regarded  as  an  exception.  It  is  suggested,  although  not 
very  strenuously  urged,  that  we  ought  to  regard  the  facts  of 
this  case  as  showing  that  the  assignment  was  in  reality,  al- 
though not  made  under  any  insolvent  law,  statutory,  and  as 
such  within  the  principle  of  those  cases  in  which  this  court 
has  held  that  insolvency  proceedings  under  the  laws  of  other 
states  do  not  affect  debts  dueirom  our  citizens  to  the  insol- 
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irent.     Upton  v.  Hubbard^  28  Conn.,  274 ;  Paine  v.  Lester, 
44  Conn.,  196. 

We  think  this  is  not  a  statutory  proceeding  in  the  sense 
claimed  by  the  plaintiffs.  We  do  not  understand  that  the 
assignment  act  of  New  York  attempts  to  deal  with  the  nature 
and  effect  of  the  assignment,  but  simply  prescribes  the  duties 
of  the  assignor  and  regulates  the  mode  of  administering  the 
trust.  It  is  in  no  sense  an  insolvency  proceeding  prescribed 
by  statute,  but  is  a  proceeding  instituted  by  the  assignor  for 
the  benefit  of  such  persons  only  as  he  may  please  to  name. 

The  finding  is  that  ^Hhe  said  assignment  and  transfer 
*  *  ♦  was  not  made  under  nor  in  pursuance  of  any  bankrupt 
or  insolvent  law  of  the  state  of  New  York,  and  was  an  exer- 
cise by  the  defendants  of  their  right  at  common  law  to 
assign  and  ti-ansfer  their  property."  This  is  explicit,  and 
leaves  no  room  for  construction.  There  is  absolutely  no 
ground  for  saying  that  it  is  an  insolvency  proceeding,  and 
not  an  exercise  of  a  common  law  right.  We  must  therefore 
have  reference  to  the  distinction  between  the  assignment  in 
this  case  and  those  made  in  the  course  of  insolvency  or  bank- 
ruptcy proceedings.  That  distinction  is  clearly  recognized 
in  Upton  v.  Hubbard  and  Paine  v.  Lester,  S7ipra,  Also  in 
Crouse  v.  Phcenix  Ins.  Co,,  56  Conn.,  176. 

That  distinction  is  substantial  and  real.  In  Upton  v.  Hmih 
bard  the  court  was  asked  to  give  effect  to  the  insolvent  law 
of  Massachusetts  in  this  state  ;  but  the  court  declined  to  do 
so,  deciding  in  favor  of  the  attaching  creditor.  Paine  v. 
Lester  turned  upon  the  very  distinction  now  under  consid- 
eration. Even  in  that  case  Park,  C.  J.,  thought  that  the 
assignment  ought  to  have  been  held  valid.  In  Crouse  v. 
Phoenix  Ins.  Co.  this  court  gave  effect  to  the  insolvency  pro- 
ceedings in  the  state  of  New  York  so  far  as  it  affected  a 
debt  due  from  the  insurance  company  to  a  citizen  of  New 
York,  mainly  on  the  ground  that  the  company  by  virtue  of 
its  compliance  with  the  provisions  of  a  law  of  that  state,  had 
in  law  become  also  a  citizen  of  that  state,  and  as  such  had 
been  sued  there  and  had  been  compelled  to  pay  the  debt  to 
the  assignee.     Surely  that  case  cannot  be  regarded  as  an 
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authority  for  denying  the  validity  of  the  assignment  in  this 
case. 

By  giving  effect  to  a  common  law  conveyance  made  by 
the  party  we  do  not  import  into  this  state  the  local  statute 
law  of  another  state,  but  simply  give  effect  to  a  principle  of 
law  of  general  application  in  all  the  states,  as  we  believe ;  in 
this  state  as  well  as  in  New  York.  The  principle  is  too 
firmly  established  and  too  important  to  be  departed  from  or 
shaken.  A  departure  by  one  state  even  would  introduce 
great  confusion  and  seriously  affect  the  commercial  interests 
of  the  country. 

But  we  are  asked  to  make  an  exception  to  the  rule  on  the 
ground  that  the  assignment  giving  a  preference  to  creditors 
contravenes  the  policy  of  our  insolvent  law,  which  forbids 
preferences  and  seeks  to  divide  the  assets  ratably  among 
creditors.  In  a  legal  sense  it  cannot  be  said  that  a  contract, 
made  in  the  state  of  New  York,  in  strict  conformity  to  the 
laws  of  that  state,  and  by  citizens  of  that  or  other  states, 
contravenes  the  policy  of  our  law.  Our  statute  was  not  en- 
acted for  such  contracts  and  takes  no  cognizance  of  them. 
Such  contracts  may  dispose  of  property  in  a  manner  not  al- 
lowed by  our  law ;  but  that  does  not  concern  us ;  and  is  cer- 
tainly not  a  sufficient  reason  for  giving  our  statute  an 
extra-territorial  jurisdiction,  especially  in  a  case  between 
citizens  of  other  states,  the  effect  of  which  would  be  to  de- 
prive parties  of  vested  rights. 

This  contract  affects  neither  citizens  of  this  state  nor 
property  in  the  state.  The  garnishees  have  no  interest  in 
this  question,  and,  for  the  purposes  of  this  case,  the  debts 
owing  by  them  have  no  situs  in  this  state.  Comity  certainly 
does  not  require  us  to  avoid  this  contract,  for  it  is  not  a  case 
for  the  application  of  that  principle.  If  it  was  a  mere  ques- 
tion, not  of  right,  but  of  policy,  whether  we  would  allow  a 
foreign  administrator  or  other  officer  deriving  authority  from 
foreign  laws  to  sue,  as  such,  in  our  courts,  we  might  well 
exercise  a  discretion  and  allow  it  in  proper  cases;  but  when 
we  are  asked  to  go  further  and  arbitrarily  deprive  parties  of 
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rights  acquired  under  valid  contracts,  we  must  see  stronger 
reasons  for  it  than  any  existing  in  this  case. 
There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 


Frances  C.  Bekbdict  vs.  Thomas  C.  Benedict. 

New  Haven  A  Fairfield  Cos.,  Jan.  T.,  1890.    Andrews,  C.  J.,  Cabpbn- 
TEB,  LooMis,  ToBBANCB  and  FsNN,  Js. 

It  is  provided  by  Gen.  Statutes,  §  2807,  that  the  Superior  Court  may  assign 
to  any  woman  divorced  by  the  court,  part  of  the  estate  of  her  husband, 
not  exceeding  one  third.  In  a  suit  by  a  wife  against  her  husband  for 
a  divorce  and  for  alimony,  in  which  it  appeared  that  the  husband^s 
property  was  almost  wholly  real  estate,  and  the  court  found  that  a  di- 
vision of  it  was  impracticable  and  not  for  the  interest  of  either  party, 
it  was  held  that  the  court  might  properly  order  the  payment  of  the 
alimony  in  money. 

[Argued  January  22d— decided  February  17th,  1890.] 

Suit  for  divorce  and  alimony ;  brought  to  the  Superior 
Court  in  Fairfield  County  and  heard  before  Phelps^  J.  Facts 
found  and  divorce  granted,  with  an  order  for  the  payment 
in  money  of  a  sum  fixed  as  alimony.  The  defendant  ap- 
pealed.   The  case  is  fully  stated  in  the  opinion. 

ff.  TF.  Taylor  and  F.  B.  Hungerford^  for  the  appellant. 

S.  Tweedy^  for  the  appellee. 

TORBANCB,  J.  In  this  case,  upon  the  complaint  of  the 
wife  asking  for  a  divorce  and  alimony,  the  court  granted  the 
divorce,  and  adjudged  that  a  certain  sum  of  money  should 
be  paid  as  alimony. 

The  reasons  of  appeal  filed  in  the  case  contain  ten  assign- 
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ments  of  error,  but  before  this  court  the  defendant  aban- 
doned all  the  assigned  errors  except  that  relating  to  the 
award  of  alimony. 

Upon  this  matter  of  alimony  the  court  below  found  as  fol- 
lows :  "  That  at  a  very  low  estimate  the  defendant's  estate  is 
of  the  value  of  f  28,600,  of  which  only  about  $1,000  is  in  per- 
sonal property,  and  that  the  sum  of  $9,500  is  a  reasonable 
portion  thereof  to  award  and  assign  to  the  plaintiff  as  alimony, 
and  that  the  nature  and  condition  of  the  defendant's  estate  are 
such  that  a  division  or  partition  of  the  real  estate  is  imprac- 
ticable and  not  for  the  interest  of  either  party." 

Upon  this  state  of  facts  the  defendant  claimed,  as  a  mat- 
ter of  law,  "  that  the  court  should,  in  accordance  with  the 
provisions  of  the  statute,  set  out  to  the  plaintiff  as  alimony 
a  certain  portion  of  the  defendant's  real  estate."  The  court 
below  refused  to  comply  with  this  claim  and  adjudged  that 
the  defendant  should  pay  said  sum  of  nine  thousand  five 
hundred  dollars  as  alimony. 

The  statute  refeiTcd  to  in  the  defendant's  claim  reads  as 
follows — "  The  Superior  Court  may  assign  to  any  woman  so 
divorced  part  of  the  estate  of  her  late  husband,  not  exceed- 
ing one  third."  Gen.  Statutes,  §  2807.  More  than  three 
quarters  of  a  century  ago,  the  Supreme  Court  of  this  state, 
in  deciding  the  case  of  Sanford  v.  Sartford^  speaking  of  this 
statute  through  Brainard,  J.,  said: — "  This  particular  sec- 
tion has  long  received  a  practical  construction,  by  which, 
whatever  doubts  I  might  have  were  the  statute  of  recent 
date,  I  now  feel  myself  bound.  The  Superior  Court,  when 
granting  a  bill  of  divorce  to  the  wife,  she  being  the  inno- 
cent party,  has,  when  the  situation  of  the  estate  would  not 
literally  admit  of  an  assignment  in  part,  uniformly  decreed 
the  payment  of  a  sum  of  money.  This  practical  construc- 
tion seems  to  be  clearly  within  the  equity  of  the  statute,  the 
object  of  which  was  a  reasonable  allowance  to  the  innocent 
wife  out  of  the  estate  of  an  offending  and  unprincipled  hus- 
band."    Sanford  v.  Savford,  5  Day,  357. 

In  Lyon  v.  Lyon^  21  Conn.,  198,  this  court,  in  speaking 
of  the  award  of  alimonj',  said : — "  When  his  property  con- 
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sists  of  real  or  ordinary  personal  estate  which  can  be  speci- 
fically divided,  the  court  will,  itself,  or  by  a  committee 
appointed  for  that  purpose,  apart  to  her  such  portion  of  his 
property  as  is  assigned  to  her  by  the  decree.  When  it  con- 
sists of  property  which  is  not  capable  of  such  a  division, 
such  as  money  in  his  hands,  the  court  determines  the  sum 
which  the  wife  shall  receive  and  directs  the  husband  to  pay 
it  to  her  within  such  time  as  it  shall  deem  reasonable." 

In  the  case  at  bar  the  court  below  expressly  finds  from 
the  nature  and  condition  of  the  defendant's  estate  a  division 
or  partition  of  the  real  estate  is  impracticable  and  against 
the  interest  of  both  parties.  This  is  equivalent  to  a  find- 
ing that  the  estate  of  the* defendant  is  incapable  of  a  specific 
■^ division  or  assignment.  Under  such  a  state  of  facts  the 
practice  of  awarding  alimony  in  money  has  received  the  ap- 
proval of  this  court  in  the  cases  of  Sanford  v.  Sanford  and 
Lyon  V.  Lyon^  above  cited,  and,  so  far  as  we  know,  has  the 
sanction  of  a  constant,  uniform  and  immemorial  usage ;  and 
although  practice  cannot  alter  the  law,  "yet  where  it  has 
been  long  continued  and  unquestioned  it  affords  high  evi- 
dence of  what  the  law  is."  Huntington  v.  Birchy  12  Conn., 
149. 

In  view  then  of  the  facts  found  and  of  the  construction 
heretofore  put  upon  the  statute  in  question,  we  think  the 
Superior  Court  was  not  legally  bound  to  do  that  which  it 
had  found  to  be  impracticable,  and  which  if  done  would 
have  been  against  the  interest  of  both  the  plaintiff  and  the 
defendant. 

There  is  no  error  in  the  judgment  of  the  court  below. 

In  this  opinion  the  other  judges  concurred. 
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Frederick  P.  Lepard,  Administrator,  vs.  Lewis  B.       [68 
Skinner  and  others. 

Hartford  Dist.,  Jan,  T.,  1890.    Andbrws,  C.  J.,  Carpenteb,  Loomis, 
ToBBANCB  and  Thateb,  Js.. 

A  testator  gave  the  ose  of  all  his  real  and  personal  estate  to  M  for  life  and 
after  her  death  to  two  nephews  for  their  lives,  fiy  a  prior  clause  he 
had  given  pecuniary  legacies  to  two  women,  one  an  aged  family  ser- 
vant, and  by  later  clauses  he  gave  his  dwelling  house  and  furniture  to 
two  female  relatives  and  a  pecuniary  legacy  to  the  children  of  one  of 
the  legatees.  Certain  charitable  bequests  were  then  made,  which  were 
in  terms  made  payable  after  the  death  of  the  survivor  of  the  two 
nephews.  Held  that,  taking  the  whole  will  together,  it  must  be  re- 
garded as  the  intention  of  the  testator  that  all  the  legacies  not  in 
terms  postponed  till  the  termination  of  the  life  estates  should  vest 
npon  his  death,  and  that  the  life  use  given  to  M  and  the  nephews  was 
only  of  the  property  left  after  those  legacies  were  paid. 

[Argued  January  14th— decided  February  17th,  1890.] 

Suit  for  the  construction  of  a  will;  brought  to  the  Su- 
perior Court  in  Hartford  County,  and  reservedfor  the  advice 
of  this  court.     The  case  is  fully  stated  in  the  opinion. 

C.  M.  Joslyn^  for  the  estate  of  Maiy  A.  Smith. 

W,  F.  Henney^  for  Ann  A.  Mason,  Ann  E.,  Henry  E.  and 
Mary  Batchelor. 

E,  B.  Bennett^  for  Bessie  and  Martha  Skinner. 

fl*.  E.  Taintor^  for  Lewis  B.  and  John  T.  Skinner. 

Carpenter,  J.  This  is  a  suit  for  the  construction  of  the 
will  of  Thomas  Skinner.  The  case  is  reserved  for  the  ad- 
vice of  this  court. 

The  second  and  seventh  clauses  of  the  will  give  general 
pecuniary  legacies,  unconditionally  and  without  limitation, 
to  Ann  E.  Batchelor,  Ann  A.  Mason,  and  to  the  two  children 
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of  Ann  E.  Batchelor.  The  sixth  clause  gives  the  dwelling 
house  and  the  furniture  contained  therein  to  Bessie  Skinner 
and  Martha  Skinner.  The  third  clause  gives  to  Mary  A. 
Smith  a  life  estate  in  all  the  testator's  property.  The  fourth 
clause  gives  the  same  property  to  Lewis  B.  and  John  T. 
Skinner,  and  the  survivor  of  them,  for  life,  after  the  decease 
of  Mary  A.  Smith.  After  the  decease  of  the  survivor  sev- 
eral legacies  are  given  to  charity  in  the  fifth  clause,  and  the 
eighth  clause  disposes  of  the  residue.  Mary  A.  Smith  dieH 
a  few  days  after  the  death  of  the  testator. 
The  case  submits  four  questions : — 

1.  Did  Mary  A.  Smith  take  an  absolute  estate  in  the  fur- 
niture ? 

2.  Are  the  legacies  to  Ann  E.  Bachelor  and  Ann  A.  Mason 
payable  presently  pr  after  the  termination  of  the  life  estates? 

8.  Are  the  life-tenants  entitled  to  the  use  of  the  house 
and  furniture  for  life  ? 

4.  Are  they  entitled  to  the  incora.e  for  life  of  the  legacies 
given  to  the  children  of  Ann  E.  Batchelor  ? 

These  questions  may  be  embraced  in  one : — Are  the  pe- 
cuniary legacies,  other  than  those  given  to  charity,  which 
are  in  terms  payable  at  the  termination  of  the  life  estates, 
payable  now,  or  does  the  will  postpone  their  payment  until 
the  death  of  Lewis  B.  and  John  T.  Skinner?  For  the  gift 
of  the  house  and  furniture  will  follow  the  pecuniary  leg- 
acies ;  if  the  latter  vested  on  the  death  of  the  testator,  so 
did  the  former.  The  same  rule  must  be  applied  to  all.  We 
think  they  all  vested  when  the  will  took  effect.  , 

It  is  a  general  rule  that  specific  and  pecuniary  legacies 
vest  at  the  death  of  the  testator,  and  are  payable  at  or  be- 
fore the  close  of  the  settlement  of  the  estate.  The  rule 
however  does  not  apply  when  it  appears  that  the  testator 
had  a  contrary  intention.  Jacoh%  v.  Bradley^  86  Conn.,  365; 
Plait  V.  Platt^  42  Conn.,  830.  We  discover  nothing  in  this 
will  to  indicate  that  the  legacies  named  in  the  second,  sixth 
and  seventh  clauses  of  the  will  are  to  be  postponed  until 
the  death  of  the  life-tenants.  On  the  contraiy  there  are 
several  circumstances  which  indicate  that  the  testator's  in- 
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tention  was  in  harmony  with  the  general  rule.  The  estate 
amounts  to  over  f  34,000.  The  general  legacies  amount  to 
$4,700,  and  the  furniture  to  about  $600.  The  case  does  not 
show  the  value  of  the  dwelling  bouse.  That  however  is  not 
material,  as  in  any  event,  after  paying  all  the  legacies  now 
under  consideration,  and  delivering  the  dwelling  house  to 
the  devisees,  there  still  remains  some  $17,000  of  pei'sonal 
property,  apparently  sufficient  for  the  support  of  Mary  A. 
Smith  had  she  lived,  especially  as  a  part  or  all  of  the  princi- 
pal could  have  been  used  for  that  purpose  if  necessary. 

The  legacies  given  to  charitable  societies  in  the  fifth 
clause  of  the  will  are  in  terms  payable  after  the  termination 
of  the  life  estates.  The  law  confines  the  limitation  to  those 
legacies  and  will  not  extend  it  by  implication  to  other 
clauses.  Jacobs  v.  Bradley^  supra.  The  testator  had  the 
subject  in  his  mind,  and  made  some  of  the  legacies  of  the 
same  class  payable  on  the  decease  of  the  tenants  for  life, 
leaving  others  to  the  operation  of  the  general  rule.  More- 
over, the  testator  having  used  very  different  language  in 
the  bequests  to  charitable  objects,  the  inference  is  very 
strong  that  he  did  not  intend  that  they  should  stand  upon 
the  same  footing  with  the  others. 

One  of  the  legatees,  Ann  Mason,  was  a  servant  for  many 
years  in  the  family,  and  was  about  seventy  years  old  when 
the  will  was  made.  The  life-tenants  were  then  about  fifty. 
We  cannot  suppose  that  the  testator  intended  that  her  leg- 
acy, $200,  should  be  postponed  until  the  death  of  the  life- 
tenants  ;  but  her  legacy  is  postponed  if  any  are.  There  is 
no  room  for  a  distinction. 

While  therefore  the  language  of  the  will  creating  the  life 
estate  is  general — "all  my  real  and  personal  estate" — ^yet 
from  the  whole  will  it  is  reasonably  certain  that  he  intended 
only  what  should  remain  after  the  payment  of  these  legacies. 

This  view  of  the  case  disposes  of  the  first  question ;  for 
Mary  A.  Smith  took  no  interest  in  the  furniture,  not  even  a 
life  estate. 

The  Superior  Court  is  advised  to  decree  accordingly. 

In  this  opinion  the  other  judges  concurred. 
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RiCHABD  B.  Leake,  Trustee,  v%.  Thomas  L.  Watson 

AND   OTHERS. 

N^ew  Haven  A  Fairfield  Cos.,  Oct.  T.,  1889.    Andbews,  C^  J.,  Oabpsn- 
TBB,  Pardee,  Loomis  and  J.  M.  Hall,  Js. 

A  trust  fund,  consisting  of  railroad  stocks  and  other  securities,  was  held  by 
a  testamentary  trustee  for  the  benefit  of  N^  a  daughter  of  the  testator, 
the  income  to  be  paid  to  her  and  the  remainder  to  go  to  her  heirs ;  the 
will  proyiding  that  she  might,  if  she  deemed  it  necessary,  from  time  to 
time  receive  portions  of  the  principal,  not  to  exceed  $1000  a  year,  nor 
to  exceed  in  all  half  of  the  principal.  The  trustee  and  N  used  the 
trust  fund  in  stock  speculations,  the  defendants  acting  as  their  brokers 
in  the  matter,  and  receiving  stocks  from  them  for  the  purpose,  charg- 
ing a  commission  which  they  shared  with  a  New  York  firm  of  brokers, 
who  were  members  of  the  stock  exchange,  and  through  whom  the  pur- 
chases and  sales  were  made.  The  result  was  a  loss  of  the  trust  estate. 
In  a  suit  brought  by  a  trustee  for  the  children  of  N^  to  recover  of  the 
defendants  the  value  of  the  trust  property  which  they  had  received 
and  disposed  of,  it  was  held — 

1.  That  so  far  as  the  defendants  sold  the  stock  as  mere  agents,  in  good 

faith,  without  knowledge,  actual  or  constructive,  that  other  persons 
interested  in  the  trust  were  being  injured,  or  that  the  sale  was  not  for 
a  legitimate  object,  and  had  fully  accounted,  they  were  not  liable. 
Otherwise  if  they  knew,  or  were  in  the  circumstances  chargeable  with 
knowledge,  that  the  stocks  were  being  sold  in  violation  of  the  trnsL 

2.  That  if  the  trustee  sold  the  stocks  for  the  purpose  of  using  the  proceeds 

in  stock  speculations  or  of  permitting  ^  so  to  use  them,  and  the  de- 
fendants purchased  them  knowing  the  purpose,  they  participated  in 
the  breach  of  trust,  and  were  liable  for  the  stocks  received  by  them. 
And  in  the  same  way  were  liable  if  they  received  the  stocks  or  security 
and  subsequently  sold  them,  using  the  avails  to  make  good  losses  on 
other  stocks  held  by  them  on  margins  for  the  trustee  and  N, 

3.  That  the  defendants  were  bound  to  inquire  as  to  the  ownership  of  the 

property,  and  as  the  will,  which  gave  to  N  her  interest  in  it,  also  gave 
the  remainder  to  her  heirs,  and  could  have  been  found  on  the  records 
of  the  probate  court,  they  were  chargeable  with  knowledge  of  the 
rights  of  the  heirs. 

4.  That  it  was  of  no  consequence,  upon  the  question  of  notice  to  the  de- 

fendants, that  there  was  a  doubt  as  to  who  would  take  the  remainder, 
and  as  to  whether  the  gift  over  was  valid;  it  being  enough  that  there 
was  a  remainder,  and  that  there  were  possible  parties  besides  N  who 
had  an  interest  in  the  property. 

5.  That  it  did  not  affect  the  case  that  the  court  of  probate  had  distributed 

the  property  to  *' trustees  for  i^,*'  such  distribution  being  In  teons 
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made  under  the  will,  which  gave  N  only  a  life  estate,  and  the  court 
making  no  distribution  of  the  remainder. 

6,  That  any  property  which  had  been  bought  and  added  to  the  trust  fund 
by  a  former  trustee  in  the  place  of  trust  property  sold,  and  which  came 
into  the  defendants'  hands,  stood  upon  the  same  ground  with  original 
trust  property. 

Where  property  is  given  to  a  trustee  for  a  certain  person  for  life,  with  re- 
mainder over,  the  trustee  is  charged  with  the  duty  of  safely  keeping 
the  property  until  it  is  delivered  to  the  remainder-men.  But  the  re- 
mainder-men in  such  a  case  would  not  be  strictly  beneficiaries  under 
the  trust. 

Where  the  court  of  probate  is  acting  upon  the  acceptance  of  the  resignation 
of  such  a  trustee  and  his  discharge  from  the  trust,  it  is  not  necessary 
that  notice  should  t>e  given  to  the  remainder-men  as  parties  in  interest. 

[Argued  October  29th,  1889— decided  February  7th,  1890.] 

Action  by  the  plaintiff  as  trustee  of  cei-tain  estate  for 
Georgiana  Nichols,  under  the  will  of  her  father  Charles 
Bulkley,  against  the  defendants,  to  recover  the  value  of 
8undr\'  stocks  and  bonds,  belonging  to  the  trust  estate, 
which  had  been  received  and  sold  by  the  defendants  as  bro- 
kers, with  alleged  knowledge  that  they  were  being  disposed 
of  in  violation  of  the  trust;  brought  to  the  Supeiior  Court 
in  Fairfield  County.  The  defendants  in  their  answer  averred 
their  ignorance  of  the  existence  of  the  will  in  question ;  that 
the  stocks  and  bonds  were  received  by  the  defendant  Wat- 
son as  a  broker  in  the  regular  course  of  business  from  the 
said  Georgiana  and  Elizabeth  Bulkley,  then  trustee,  with 
orders  to  sell  the  same  in  the  market  in  New  York  city,  and 
that  he  so  sold  them  in  good  faith  and  accounted  to  them 
for  the  proceeds  before  he  had  any  notice  of  the  plaintiff^s 
claim.  The  case  was  heard  before  Fenn^  Ji,  who  made  the 
following  finding  of  facts. 

Charles  Bulkley  of  Fairfield  in  this  state  died  in  1875, 
leaving  a  will,  which  was  duly  probated,  and  which,  after 
providing  for  his  widow,  proceeded  as  follows : — 

*'  Fourth.  All  the  rest,  residue  and  remainder  of  my  estate, 
real  and  personal,  I  give,  devise  and  bequeath  unto  trustees, 
as  hereinafter  named,  for  the  uses  and  purposes  hereinafter 
set  forth,  as  follows : — 

"-One  fifth  to  be  held  in  trust ;  and  the  income,  use,  inter- 
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est  and  improvement  thereof  to  be  paid  over  annually,  or 
in  more  frequent  installments  if  deemed  expedient  and  con- 
venient by  the  trustees,  unto  and  for  the  use  and  benefit  of 
my  daughter,  Mary  Elizabeth,  wife  of  Isaac  Jennings ;  the 
remainder  to  go  to  her  heirs  forever;  provided  that  said 
Mary  Elizabeth  may,  if  she  shall  deem  it  expedient  and  ne- 
cessary, from  time  to  time  take  and  receive  portions  of  tlie 
principal,  not  exceeding  in  all  one-half  of  such  principal,  and 
not  to  exceed  the  sum  of  one  thousand  dollars  in  any  one 
year ;  such  portion  of  the  principal  to  be  paid  over  by  the 
trustees  upon  notice  in  writing  so  to  do,  and  the  receipt  of 
said  Mary  Elizabeth  to  be  a  suflBcient  voucher  to  the  trus- 
tees in  the  premises.  Three  other  parts,  of  one-fifth  each, 
to  be  held  in  trust  in  the  same  manner  as  aforesaid,  with 
the  same  privilege  of  receiving  portions  of  the  principal,  for 
the  use  and  benefit  respectively  of  my  other  daughtere, 
Elizabeth  Whitney,  wife  of  Rev.  Frederick  S.  Hyde,  Geor- 
giana,  wife  of  William  B.  Nichols,  and  my  aforementioned 
daughter  Catharine,  with  remainder  to  their  heirs  forever." 

The  remaining  fifth  was  given  to  trustees  for  the  benefit 
of  the  children  of  a  deceased  son.  The  will  appointed 
Elizabeth  Bulkley,  the  wife  of  the  testator,  and  Oliver 
Bulkley,  his  nephew,  executors  and  tiTistees,  with  a  direc- 
tion that  no  bond  should  be  required  of  them. 

The  property  was  afterwards  on  the  1st  day  of  February, 
1876,  distributed  by  order  of  the  probate  court,  the  distri- 
bution commencing  as  follows  :—'*  Estate  of  Charles  Bulk- 
ley.  The  subscribers,  distributors  on  said  estate,  having 
been  legally  sworn,  have  set  out  and  distributed  the  same 
according  to  la^y  and  to  the  will  of  the  said  deceased,  as 
follows."  The  distribution  to  Mrs.  Nichols  was  headed  as 
follows: — "We  set  to  Elizabeth  Bulkley  and  Oliver  Bulk- 
ley,  trustees  for  Georgiana  Nichols  " — and  then  followed  a 
list  of  stocks  and  bonds,  amounting  to  $44,981.81.  All  the 
property  thus  set  out  to  trustees  for  Mi-s.  Nichols  was  re- 
ceived and  taken  into  possession  by  Oliver  Bulkley,  one  of 
the  trustees,  being  received  by  him  as  trustee  from  himself 
as  executor.    On  the  21st  day  of  August,  1885,  Mr.  Bulk- 
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ley  rendered  his  account  as  trustee  to  the  court  of  probate, 
which  was  accepted,  and  he  was  on  the  same  day,  upon  his 
application  previously  made,  discharged  from  the  trust.  By 
his  account  thus  rendered  it  appeared  that  $17,480.58  in 
Yalue  of  the  trust  property  then  in  his  hands  was  made  up 
of  new  investments  since  the  commencement  of  the  trust, 
the  rest  being  the  same  property  that  was  described  in  the 
distribution.  New  certificates  of  the  stocks  had  been  taken 
in  1876  in  the  names  of  the  two  trustees.  Upon  his  resig- 
nation as  trustee  Mr.  Bulkley  surrendered  the  certificates 
(with  one  exception)  and  procured  new  ones  issued  in  the 
name  of  "  Elizabeth  Bulkley,  trustee  for  Georgiana  Nichols," 
which  were  delivered  by  him  to  Mrs.  Bulkley. 

Mr.  Bulkley,  while  acting  as  trustee,  made  ten  annual 
payments  of  $1,000  each,  commencing  March  9th,  1876,  end- 
ing January  30th,  1885,  to  Mrs.  Nichols,  from  the  principal 
of  the  fund,  designed  by  him  and  accepted  by  her  as  pay- 
ments of  principal  under  the  provisions  of  the  will  in  refer- 
ence to  the  $1,000  per  year. 

Georgiana  Nichols  was  born  in  1838,  married  in  1857, 
became  single  again  in  1877,  and  has  since  so  remained. 
She  has  three  daughters,  the  youngest  born  in  1864,  now 
the  wife  of  Richard  P.  Leake,  the  plaintiff  trustee,  and  one 
son  aged  fifteen.  The  defendant  Watson  resides  in  Bridge- 
port, and  carries  on  business  there  under  the  name  of  T.  L. 
Watson  &  Co.  There  is  in  fact  no  company,  the  business 
being  his  own  exclusively.  The  defendant  Smith  is  not  a 
partner,  but  only  an  employee  at  a  fixed  salary.  Watson  is 
also  a  partner  in  the  firm  of  Watson  &  Gibson,  doing  busi- 
ness in  the  city  of  New  York.  His  business  in  Bridgeport 
has  been  established  over  twenty  years,  that  in  New  York 
about  ten  years.  The  business  is  that  of  private  bankers, 
brokers  and  dealers  in  stocks.  The  defendant  Smith  be- 
came an  employee  in  May,  1884.  He  resides  in  New  Ha- 
ven. He  has  been  the  cashier,  manager  and  confidential 
agent  of  Watson  in  the  conduct  of  the  Bridgeport  business, 
to  the  details  of  which  the  latter,  being  occupied  with  his 
New  York  business,  has  given  little  attention,  except  an 
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oversight  of  its  general  conduct.  Watson  has  never  been  i. 
member  of  the  Ne\*^  York  Stock  Exchange,  but  liis  stock 
transactions  were  conducted  through  a  firm  called  Prince  & 
Whitely,  membei's  of  the  Exchange,  having  an  office  in 
New  York  with  which  Watson's  Bridgeport  office  was  con- 
nected by  private  wire.  Prince  &  Whitely  were  the  repre- 
sentatives of  Watson  on  the  floor  of  the  New  York  Stock 
Exchange.  In  buying  and  selling  stocks  for  customers 
Watson  charged  three  sixteenths  of  one  per  cent,  or  eighteen 
and  three  quarter  dollars  for  each  one  hundred  shares,  of 
which  one  sixteenth  was  his  own  share,  and  the  remaining 
two  sixteenths  was  paid  to  Prince  &  Whitely,  being  the 
established  rate  paid  to  members  of  the  exchange  on  trans- 
actions. All  of  which  early  became  known  to  Mrs.  Nichols, 
and  she  also  knew  that  the  securities  held  on  margins  were 
from  time  to  time,  as  the  exigencies  of  the  margin  account 
required,  sent  and  transferred  in  accordance  with  the  cus- 
tom of  such  business,  by  the  defendants  to  Prince  &  White- 
ly. The  defendant  Smith  first  became  personally  acquainted 
with  Mrs.  Nichols  in  the  early  part  of  September,  1885, 
when  she  called  at  the  banking  office,  and  with  lier  mother, 
Mrs.  Bulkley,  some  two  or  three  weeks  later.  Watson  be- 
came acquainted  with  them  in  the  spring  of  1886.  In  refer- 
ence to  the  items  in  the  plaintiff's  bill  of  particulars,  and 
the  transactions  connected  therewith,  I  find  as  follows : — 
[The  court  then  made  a  detailed  statement  of  the  particu- 
lar transactions  with  the  defendants  with  regard  to  the  sev- 
eral items  of  the  trust  property  which  came  into  their  liands.] 
During  the  entire  time  covered  by  the  transactions  above 
detailed,  from  September,  1885,  down  to  the  summer  of  1887, 
both  Mrs.  Bulkley  and  Mrs.  Nichols  had  stock  accounts 
witli  Watson,  as  a  broker,  doing  business  under  the  name 
of  T.  L.  Watson  &  Co.,  and  their  stock  ti-ansactions  with 
him  in  his  Bridgeport  office,  conducted  mainly  through 
Smith  acting  for  him,  in  buying  or  selling  on  margin  or 
speculation,  were  frequent  and  numerous.  The  accounts 
were  kept  in  their  individual  names  respectively,  each  hav- 
ing stock  or  margin  accounts  in  addition  to  the  bank,  check 
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or  deposit  account  of  Mrs.  Nichols.  There  was  also  still 
another  account  in  the  name  of  Elizabeth  Bulkley,  trustee 
for  Georgiana  Nichols,  which  was  a  mixed  account,  com- 
menced by  paying  in  some  cash  with  which  stocks  were 
bought  as  investment.  Then  more  stocks  were  bought  and 
the  former  used  as  margin  to  float  the  latter.  There  wa? 
no  other  account  of  this  nature  with  any  customer  on  the 
defendants'  books.  All  stocks  on  margin  were  held  on  con- 
dition that  the  defendants  should  have  a  right  to  dispose  of 
them  without  notice  whenever  the  margin  was  reduced  be- 
low a  stipulated  per  cent.  These  stock  speculations  through 
the  defendants  were  mainly  directed  by  Mi-s.  Nichols,  both 
on  her  own  account  and  that  of  her  mother,  who  was  au 
aged  lady,  apparently  fully  dominated  by  her.  Mrs.  Nichols 
had  had  a  previous  experience  in  stock  speculations  and  re- 
lied unduly  upon  her  own  judgment  and  sagacity.  Her 
orders  to  the  defendants  were  peremptory,  and  were  com- 
plied with  quite  as  fully  as  margins  would  allow.  I  do  not 
find  that  the  defendants  ever  induced  or  encouraged  her  to 
speculate;  she  needed  no  such  inducement.  On  the  con- 
ti-ary,  they  in  some  moderate  measure  endeavored  to  dissuade 
and  restrain  her.  She  made  some  fortunate  speculations, 
but  the  general  result  was  total  disaster,  both  to  the  trust 
fund,  which  constituted  her  only  individual  resource,  and  to 
her  mother's  private  means.  All  these  transactions  with 
the  trust  property  were  with  her  full  knowledge  and  appro- 
val. AU  certificates  transferred  were  signed  by  the  trustee 
in  form  to  correspond  with  the  description  in  the  ceiiificate 
and  such  signature  to  the  power  of  transfer  was  generally 
witnessed  by  both  Mrs.  Nichols  and  by  Smith.  These  pow- 
ers were  signed  and  witnessed  in  blank,  when  the  certificates 
were  left  in  pledge,  on  margin,  or  for  disposition,  and  filled 
out  whenever  there  was  occasion  to  sell  out  the  margin  or 
otherwise  dispose  of  them.  In  addition  to  the  transactions 
which  appear  herein,  the  defendants  received  other  money 
and  stocks  as  margin,  being  the  private  property  of  Mrs. 
Bulkley,  and  received  money  as  dividends  on  trust  stocks 
while  held,  and  credited  it  to  Mrs.  Nichols,  and  also  paid 
Vol.  Lvin. — 22 
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out  money  to  and  for  her,  for  insurance,  living  expenses  and 
otherwise,  in  checks  and  other  ways,  so  that  the  above  is 
not  a  complete  statement  of  all  the  transactions  between 
the  parties;  but  I  find  generally  that  if  it  is  lawful  for  the 
defendants  to  charge  Mrs.  Nichols  for  money  advanced  to 
or  for  her  personally,  or  credited  on  her  margin,  or  on  her 
private  account,  as  a  counter-charge  or  offset  for  money  re- 
ceived by  them  derived  from  the  sale  of  trust  certificates 
and  property,  with  the  approval  or  concurrence  of  Mrs. 
Bulkley,  then,  but  not  otherwise,  they  have  fully  accounted 
for  the  items  hereinbefore  specified  and  set  forth. 

I  find  that  both  the  defendants  at  all  times  knew  that  the 
securities  belonged  to,  and  stood  in  the  name  of,  "  Elizabeth 
Bulkley,  Trustee  for  Georgiana  Nichols ; "  but  they  did  not 
know,  nor  did  they  inquire  with  regard  to,  or  use  any  means 
whatever  to  ascertain,  the  origin,  nature,  terms  or  limita- 
tions of  the  trust,  and  neither  of  them  had  actual,  as  distin- 
guished from  constructive  notice  and  knowledge,  of  the 
existence  of  the  will  of  Charles  Bulkley,  or  the  proceedings 
of  the  probate  court  in  reference  thereto.  They  knew 
where  Mrs.  Bulkley  and  Mrs.  Nichols  resided,  which  was  in 
the  town  of  Fairfield,  and  both  on  one  occasion  visited  them 
in  their  house,  and  on  another  occasion  in  their  rooms,  while 
temporarily  residing  at  the  Atlantic  Hotel  in  Bridgeport. 
Both  ladies,  especially  Mrs.  Nichols,  wei-e  well  known  in 
Bridgeport  and  Fairfield,  and  were  members  of  a  family  of 
large  reputed  means.  Although  the  business  of  T.  L.  Wat- 
son &  Co.  was  very  large  and  their  customers  numbered  by 
the  hundreds,  yet  the  circumstance  of  having  women  cus- 
tomers as  stock  speculators  was  quite  exceptional,  though 
not  without  a  precedent  in  their  business.  There  was  no 
other  such  customer  at  the  time  these  transactions  took 
place.  If  the  law  is  so  that,  upon  these  facts,  and  as  a  con- 
clusion therefrom,  the  defendants  can  be  charged  with  no- 
tice of  the  facts  relating  to  the  trust,  its  nature  and  terms, 
I  am  of  the  opinion,  and  therefore  find,  that  they  should  be 
so  charged. 

I  find  upon  evidence  offered  by  the  defendants  and  ob- 
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jected  to  by  the  plaintiff,  but  received,  if  such  evidence  is 
admissible,  that  it  is  the  custom  of  brokers  and  bankers,  in 
the  financial  community  where  these  transactions  took  place, 
in  dealing  with  and  transferring  certificates  of  stock  and 
other  securities,  standing  in  the  name  of  a  trustee  named  in 
the  instrument,  with  transfer  and  blank  power  of  attorney 
accompanying  the  same,  regularly  executed  by  such  trustee, 
and  acquiesced  in  by  the  person  named  as  beneficiary,  to 
transfer  the  same  without  any  further  information,  knowl- 
edge or  inquiry  whatever. 

I  find  that  the  expectation  of  life  of  Mrs.  Nichols  on  Nov- 
ember 19th,  1887,  was  twenty-two  years.  The  value  of  her 
life  interest  in  an  estate,  according  to  recognized  tables  of 
such  expectancy,  is  sixty-three  per  cent.,  and  she  is  appar- 
ently in  good  health  and  vigor. 

On  November  10th,  1887,  Elizabeth  Bulkley  was  removed 
by  the  probate  court  from  the  trust,  and  the  plaintiff  was 
appointed  trustee  in  her  place. 

The  questions  of  law  arising  upon  the  record,  and  as  to 
what  judgment  or  decree  should  be  passed,  including  all 
questions  as  to  the  admissibility  of  testimony  objected  to  by 
either  party,  were  reserved  for  the  advice  of  this  court. 

0.  a,  Ingersoll  and  TF.  L.  Bennett^  for  the  plaintiff. 

1.  It  is  familiar  law  that  a  person  coming  into  possession 
of  property  bound  by  a  trust,  with  notice  of  the  trust,  holds 
subject  to  the  trust.  Goddard  v.  Prentice^  17  Conn.,  546. 
We  believe  the  authorities  hereafter  quoted  establish  the 
proposition  that  when  a  person  deals  with  another  in  regard 
to  property  known  to  be  held  by  the  party  in  a  representa- 
tive capacity,  he  is  put  upon  inquiry  as  to  the  power  of  the 
fiduciary  and  is  held  to  know  all  that  inquiry  would  have 
taught  him.  It  is  found  that  the  defendants  "  at  all  times 
knew  that  the  securities  belonged  to  and  stood  in  the  name 
of  Elizabeth  Bulkley,  trustee  for  Georgiana  Nichols."  They 
had  therefore  actual  knowledge  of  the  existence  of  a  trust 
and  that  the  property  dealt  in  was  trust  property.  It  is  also 
found  that  ^^  they  did  not  know  nor  use  any  means  to  as« 
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certain,  the  origin,  nature,  terms  or  limitations  of  the  trust." 
We  insist  that,  having  knowledge  of  the  existence  of  a 
trust,  they  are  charged  with  notice  of  its  "  origin,  nature, 
terms  and  limitations."  Shatv  v.  Spencer,  100  Mass.,  882 ; 
Loriv^  Y.  Brodie,  134  id.,  453;  Smith  v.  Burgess,  133  id., 
611 ;  Graff  v.  Oastleman,  6  Rand.,  195 ;  Strong  v.  Strauss^ 
40  Ohio  St.,  87;  Sigoumey  v.  Munn,  7  Conn.,  324;  Boswell 
V.  Goodmn,  81  id.,  74;  Blatchley  t.  Osbom,  33  id.,  226; 
Duncan  Y.  Jaudon,  15  Wall.,  165;  NaU  Bank  v.  Ins,  Co., 
104  U.  S.  R.,  54 ;  Earl  of  Sheffield  v.  London  Joint  Stock 
Bank,  L.  R.,  13  App.  Cas.,  333.  Such  being  the  knowledge 
of  the  defendants,  what  was  the  nature  of  the  transactions 
proposed?  These  were,  in  the  one  case,  to  pledge  the  secur- 
ities as  margin  for  the  stock  speculations  of  the  cestui  que 
trust  named  in  the  certificate,  and,  in  the  other  case,  to 
make  a  like  pledge  for  the  private  speculations  of  the  trus- 
tee. Now  the  pretension  by  one  in  a  fiduciary  capacity  to 
extraordinary  or  peculiar  powers  is  by  itself  sufficient  to 
arouse  suspicion.  Wharton  on  Agency,  §  139.  And  the 
fact  alone  of  the  offer  by  Mrs.  Bulkley  to  pledge  these 
stocks  was  sufficient  to  put  these  defendants  on  inquiry. 
Anderson  v.  Kissam,  35  Fed.  R.,  699 ;  Merchants^  Bank  v. 
Livingston,  74  N.  York,  223 ;  Deohold  v.  Oppemum,  111  id., 
531 ;  Smith  v.  Ayer,  101  U.  S.  R.,  320;  Prall  v.  Hamil,  28 
N.  Jer.  Eq.,  66 ;  Carter  v.  Bank  of  Lewiston,  71  Maine,  453 ; 
Bayard  v.  Farmers^  Bank,  52  Penn.  St.,  282.  It  is  not  ne- 
cessary to  accumulate  authorities  to  show  that  a  trustee  may 
not  hazard  the  trust  fund  in  a  trade  or  business.  1  Perry  on 
Trusts,  §  454;  KingY.  Talbot,  40  N.  York,  76;  Loring  v. 
Brodie,  134  Mass.,  458.  The  defendants  could  not  have 
believed  that  the  pledging  of  the  trust  fund  for  the  pro- 
posed purpose  was  within  the  power  of  an  ordinary  trustee. 
Unless  the  trust  was  a  naked  trust  for  Mrs.  Nichols  alone, 
without  conditions  or  limitations,  the  action  could  not  but 
be  wrongful.  We  understand  the  defendants  to  assert  that 
they  had  the  right  to  assume  that  the  trust  was  of  this  ex- 
ceptional description,  without  inquiry,  upon  the  ground  that 
the  certificates  named  Mrs.  Nichols  alone  as  beneficiary,  and 
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showed  nothing  in  regard  to  conditions  or  limitations.  But 
the  law  is  clear  that  they  had  no  right  to  make  that  assump- 
tion or  any  assumption  without  inquiry.  Shaw  v.  Spencer^ 
100  Mass.,  382.  The  presence  and  assent  of  the  cestui  que 
trust  gives  no  additional  strength  to  the  defendants'  posi- 
tion. Tlie  point  to  be  asceiiained  was,  as  before,  whether 
the  trustee  had  power,  even  with  the  consent  of  the  cestui 
que  trust  The  defendants  could  not  safely  assume  that  even 
together  they  had  that  power.  Deohold  v.  Oppermann^  111 
N.  York,  531. 

2.  The  defendants  claim  that  the  will  must  be  so  con- 
strued as  to  give  to  Mrs.  Nichols  an  equitable  fee  in  the 
trust  property  which  she  could  alienate.  There  are  two 
bequests,  one  to  the  trustees,  to  pay  the  income  to  her,  one 
of  the  remainder  to  her  heirs.  There  is  need  of  such  a  con- 
struction that  both  may  stand.  It  is  evident  that  if  the  gift 
for  Mrs.  Nichols  is  of  the  whole  interest,  the  gift  of  the  re- 
mainder must  fail.  The  gift  for  her  is  not  in  terms  of  the 
entire  interest,  and  it  is  in  terms  of  that  interest  which  the 
tenant  of  a  life  estate  in  personal  property  enjoys,  namely, 
income  only.  We  contend  that  by  the  plain  terms  of  the 
will  Mrs.  Nichols  took  but  a  life  interest,  with  power  to 
take  a  part  of  the  principal,  not  to  exceed  one  half,  and  not 
to  exceed  the  sum  of  $1,000  in  any  one  year. 

3.  The  defendants  claim  that  the  court  of  probate  distrib- 
uted the  property  to  trustees  for  Mrs.  Nichols  alone.  The 
property  was  distributed  to  "  Elizabeth  Bulkley  and  Oliver 
Bulkley,  trustees  for  Georgiana  Nichols."  It  is  claimed 
that  this  distribution  is  conclusive  upon  the  heirs,  that  they 
are  adjudged  not  to  be  legatees  and  devisees,  and  that  in 
consequence  Mrs.  Nichols  takes  the  entire  interest.  We 
have  never  been  able  to  comprehend  why,  even  if  the  heirs 
are  cut  ofiF,  she  took  under  distribution  more  than  the  will 
gave  her.  The  trustees  would  still  hold  subject  to  all  the 
conditions  and  limitations  of  the  will,  for  it  was  distributed 
to  them  according  to  the  will.  At  the  death  of  Mra.  Nichols 
they  would  (her  heirs  being  cut  off)  hold  under  a  resulting 
trust  for  the  heirs  of  the  testator.     It  would  still  be  their 
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duty  and  the  duty  of  the  plaintiff  to  hold  the  property  and 
protect  it  during  her  life.  But  the  order  of  the  court  of 
probate  has  no  effect  upon  the  rights  of  the  heirs  of  Mrs. 
Nichols.  The  object  of  the  proceeding  was  to  ascertain 
what  persons  named  in  the  will  were  entitled  to  receive 
from  the  executor  the  residue  in  his  hands,  and  to  deter- 
mine what  property  the  executor  should  deliver  to  each. 
The  power  to  do  this  is  conferred  upon  the  probate  court  by 
statute.  Gen.  Stat.,  §  558.  We  fail  to  see  how  its  action 
in  omitting  to  name  a  person  not  entitled  to  pi'esent  distri- 
bution can  have  any  effect  upon  his  rights. 

4.  The  defendants  claim  that  the  trusts  created  by  the 
will  are  void,  as  xjontravening  the  statute  against  perpetui- 
ties. [This  part  of  the  brief  is  omitted  as  the  question  is 
left  open  by  the  court  for  further  argument.] 

5.  It  was  claimed  that  the  court  of  probate  acted  without 
jurisdiction  in  accepting  the  resignation  of  Oliver  Bulkley, 
and  that  its  action  was  void.  If  this  is  so,  the  effect  of  it  is 
to  leave  Mr.  Bulkley  still  trustee.  But  it  has  no  effect 
upon  the  title  of  the  plaintiff,  who  succeeds  Mrs.  Bulkley. 
Appointed  trustee  by  the  will,  she  remained  trustee  until 
she  was  removed,  and  the  plaintiff  was  appointed  in  her 
place.  Assuming  the  resignation  to  be  void,  the  existing 
trustees  are  Oliver  Bulkley  and  the  plaintiff,  and  Mr. 
Bulkley  might  properly  be  a  pai-ty  to  the  suit.  If  his  pres- 
ence should  be  deemed  necessary,  the  court  may  direct  him 
to  be  brought  in.  The  action  cannot  be  defeated  by  the 
non-joinder.  The  court  may  even  substitute  his  name  for 
that  of  the  plaintiff,  if  it  be  necessary.  Practice  Act,  §§  16, 
17.  But  if  the  court  was  acting  within  its  jurisdiction  in 
accepting  his  resignation  the  defendants  cannot  attack  its 
decree.  Gen.  Stat.,  §  436  ;  1  Perry  on  Trusts,  §  275,  and 
oases  cited. 

6.  Upon  the  resignation  of  Oliver  Bulkley  he  had,  accord- 
ing to  his  account,  two  classes  of  securities  in  his  hands,  to 
wit,  certain  securities  received  by  Mrs.  Bulkley  and  himself 
as  trustees  from  the  Bulkley  estate,  and  certain  securities 
obtained  by  sale  and  re-investment.    It  was  claimed  that  the 
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securities  of  the  latter  class  were  not  trust  property,  and 
Nolle  V.  Andrews^  87  Conn.,  346,  was  cited  in  support  of  the 
claim.  But  the  difference  between  the  cases  is  apparent,  the 
trust  there  being  of  real  estate.  When  the  subject  matter 
of  the  gift  to  trustees  is  personal,  the  whole  legal  interest 
vests  in  them  without  words  of  limitation.  1  Perry  on 
Trusts,  §  318.  When  the  trustees,  having  the  property  itself, 
sold  it  to  bond  fide  purchasers,  it  passed  beyond  the  reach  of 
the  cestui  que  trust  and  remainder-men.  They  had  the  right 
thus  to  sell,  for  although  thei'C  is  no  express  power,  the  proper 
administration  and  protection  of  the  trust  requires  that  they 
should  have  the  power.  Moreover,  the  directions  to  the 
trustee  to  pay  to  the  cestui  que  trust  "  portions  of  the  princi- 
pal not  exceeding  in  all  one  half  of  such  piincipal,  and  not  to 
exceed  the  sum  of  jHOOO  in  any  one  year,"  necessitates  sales 
of  the  securities.  Neilson  v.  Lagow^  12  How.,  98 ;  Chamber- 
lain y.  Thompson^  10  Conn.,  243;  2  Perry  on  Trusts,  §  412. 
The  modern  doctrine  of  equity,  as  regards  propei*ty  disposed 
of  by  persons  in  a  fiduciary  position,  is  that,  whether  the  dis- 
position of  it  be  rightful  or  wrongful,  the  beneficient  owner  is 
entitled  to  the  proceeds,  whatever  be  their  form,  provided 
only  he  can  identify  them.  Nat  Bank  y.Ins.  Co,^  104  U.  S. 
R.,  54  ;  Knatchbull  v.  Hallett,  13  Ch.  Div.,  696 ;  Whiteley  v. 
Learoyd,  33  id.,  347. 

7.  The  court  has  found,  at  the  request  of  the  defendants, 
that  "the  expectation  of  life  of  Mrs.  Nichols  on  Novem- 
ber 19th,  1887,  was  twenty-two  yeai-s,"  and  that  "  the  value 
of  her  life  interest  in  an  estate,  according  to  recognized 
tables  of  such  expectancy,  is  63  per  cent."  If  it  is  claimed 
that  the  court  can  apportion  to  the  defendants  from  the  trust 
estate  a  gross  sum  of  the  value  of  Mrs.  Nichols'  life  estate, 
we  say, — (1st.)  That  they  can  in  no  case  take  a  greater  inter- 
est or  right  than  Mrs.  Nichols  herself  had. — (2d.)  That  she 
not  only  had  no  right  as  life  tenant  to  insist  that  her  interest 
should  be  valued  and  all  paid  to  her,  but  it  is  provided  in 
the  will  what  she  may  take  and  in  how  great  instalments, 
by  plain  implications  forbidding  the  payment  to  her  of  any 
other  portion  of  the  principal. — (3d.)  Whether  she  could 
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part  with  her  right  to  the  future  income,  and  whether  she 
has  in  fact  done  so,  are  not  questions  which  arise  in  this  con- 
troversy, but  must  be  settled  when  they  come  up  hereafter 
in  some  proceeding  to  which  Miu.  Nichols  herself  is  a  party. 

H,  Stoddard  and  Q-.  Stoddard^  for  the  defendants. 

1.  The  defendants  were  mere  agents,  selling  the  securities 
in  the  open  market  as  brokers.  They  sold  in  good  faith, 
without  notice  of  any  cestui  que  trnst  except  Mrs.  Nichols. 
Tlie  securities  asserted  upon  their  face  that  the  trust  was  con- 
fined to  her,  and  the  conduct  of  both  Mrs.  Bulkley  and  Mrs. 
Nichols  contained  the  strongest  possible  assertion  tliat  the 
trust  was  just  what  the  securities  declared  it  to  be.  Both 
knew  that  the  securities  were  sent  to  Prince  &  Whitely, 
brokers  in  New  York,  for  sale.  2  Pomeroy's  Eq.,  §  1048 ; 
1  Perry  on  Trusts,  §  246.  The  authorities  are  plain  to  the 
effect  that  an  agent  is  accountable  to  his  principal  only. 
*'  An  agent  of  an  executor  or  testator,  or  of  a  trustee,  is  ac- 
countable only  to  his  principal;  therefore  a  broker  or  other 
agent  employed  by  an  executor  cannot  refuse  to  pay  over 
money  to  his  principal  because  it  maybe  misapplied."  2 
Perry  on  Trusts,  §  813.  "  An  agent  employed  by  a  trustee 
is  accountable  in  general  to  his  principal  only,  and  cannot  as 
a  constructive  trustee  be  made  responsible  to  the  cestui  que 
trust.  But  of  course  the  rule  does  not  apply  where  the  agent 
has  taken  an  (wtiveli/ fraudulent  part  and  so  made  himself  a 
party,^^  1  Lewin  on  Trusts,  191.  See  also  id.,  482 ;  2  id., 
641.  In  a  note  to  1  Lewin  on  Trusts,  482,  a  case  is  quoted  in 
which  the  House  of  Lords  considered  at  considerable  length 
the  principles  applicable  to  the  liability  of  bankers  and  bro- 
kers, and  came  to  the  conclusion  generally  that  in  order  to 
establish  their  liability  there  must  be — "  1st,  a  misapplication 
or  breach  of  trust  actually  intended,"  and  "  2d,  t?ie  bankers 
must  be  privy  to  such  intended  misapplication  or  breach  of 
trust,^^  The  following  are  some  of  the  leading  cases  upon 
this  subject.  Maw  v.  Pearson^  28  Beav.,  196;  Keane  v. 
RobaHs,  4  Mad.,  332 ;  Hardy  v.  Caley,  33  Beav.,  366 ;  Chray  v. 
Johnson^  L.  R.,  3  Eng.  &  Irish  App.  Cases,  1 ;  Barnes  v. 
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Addy^  L.  R.,  9  Cha.  App.,  244.  These  authorities  all  concur 
iu  the  view  that  business  aflfairs  would  be  impossible  unless 
,  brokers,  bankers  and  other  like  agents  of  trustees  are  pro- 
tected when  acting  in  good  faith,  and  that  the  fact  of  a 
breach  of  trust  is  immaterial,  unless  it  be  shown  in  addition 
that  the  agent  acted  collusively  and  fraudulently.  Imputed 
knowledge  is  discussed  in  the  case  of  Goodwin  v.  Am,  Nat. 
Bank^  48  Conn.,  650.  The  court  on  page  565  comments 
upon  the  cases  of  Duncan  v.  Jaudon^  16  Wall.,  176,  and 
Shaw  V.  Spencer^  100  Mass.,  382,  and  similar  cases,  and  points 
out  the  distinction  between  cases  where  the  trustee  sells  or 
pledges  property  to  pay  his  private  debt,  and  cases  where 
the  trustee,  having  the  legal  right,  pledges  or  disposes  of 
property  for  a  purpose  apparently  proper.  And  it  is  held 
iu  respect  to  cases  of  the  latter  description  that  "  the  title 
of  the  pledgee  will  be  perfect  even  if  the  executor  intended 
a  fraud,  if  the  loan  was  made  for  a  purpose  apparently  pro- 
per, without  knowledge  actual  or  implied  of  such  intention." 
And  in  reference  to  the  amount  of  evidence  upon  which  the 
courts  will  impute  knowledge,  the  court  says,  on  page  666 : 
"  Courts  are  unwilling  to  decree  a  forfeiture  for  fraud  upon 
knowledge  imputed  to  the  pledgee,  unless  the  facts  in  which 
it  is  towwA.  force  the  imputed^  in  degree^  close  up  to  the  actual; 
unless  indeed^  to  borrow  a  rule  of  evidence^  they  exclude  all 
reasonable  doubt  as  to  the  existence  of  knowledge.^^  Here  the 
defendants  did  no  more  than  accept  the  manual  possession 
of  the  secui-ities,  and,  by  direction  of  those  who  apparently 
had  full  title,  hand  them  over  to  Prince  &  Whitely  for  sale. 
It  is  no  answer  for  the  plaintiff  to  say  that  these  ladies  were 
speculating  and  that  the  defendants  knew  it.  They  had  a 
perfect  right  to  speculate.  Hatch  v.  Douglas^  48  Conn.,  116. 
2.  The  judgment  of  the  court  of  probate  that  Mrs.  Nichols 
is  the  beneficiary  of  the  trust  in  question,  is  conclusive  upon 
all  persons,  including  the  plaintiff,  until  it  is  reversed.  That 
judgment  was  made  in  due  course  of  settlement  of  the  es- 
tate. It  was  the  duty  of  the  court  to  ascertain  the  devisees 
and  legatees.  No  other  tribunal  had  jurisdiction  of  that 
question  nor  of  the  subject  matter  of  the  distribution.    This 
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finding  is  therefore  ret  adjvdicata  by  a  court  of  competent 
jurisdiction  concerning  a  matter  confided  by  law  to  its  juris- 
diction. Rev.  of  1875,  p.  371,  sec.  16 ;  Gen.  Statutes,  1888, 
§  628 ;  Pinney  v.  -Btwe/Z,  7  Conn.,  21 ;  Davenport  v.  Rich- 
ards,  16  id.,  310 ;  Bissell  v.  Bissell,  24  id.,  241 ;  Brush  v. 
Button^  36  id.,  292.  That  the  great  chancery  powers  of  our 
courts  of  probate  upon  all  matters  confided  to  their  jurisdic- 
tion are  plenary,  has  been  decided  in  many  cases.  Beach  v. 
NoHon,  9  Conn.,  182 ;  Am.  Bible  So.  v.  Wetmore,  17  id.,  181 ; 
AshmeacTs  App.  from  Probate^  27  id.,  241 ;  Mix^s  App.from 
Probate,  35  id.,  121 ;  VaiTs  App.  from  Probate^  37  id.,  185. 
It  is  the  common  practice  for  these  courts  to  construe  wills 
for  purposes  of  distribution,  and  ascertain  the  rightful  and 
legal  heirs  and  distributees.  We  refer  to  a  few  recent  in- 
stances, where  they  have  exercised  this  juiisdiction.  Keeney 
V.  Olobe  Mill  Co,,  39  Conn.,  145  ;  Warner's  App.  from  Pro- 
Ja^e,  id.,  253;  McKenzie^s  App.  from  Probate,  41  id.,  607; 
Jones's  App.  from  Probate,  48  id.,  60 ;  Clement  v.  Brainerd^ 
46  id.,  174 ;  Maltby's  App.  from  Probate,  47  id.,  35 ;  Lock- 
wood's  App.  from  Probate,  55  id.,  157 ;  Dickerson's  App.  from 
Probate,  id.,  223.  Under  the  case  of  Keeney  v.  Olobe  Mills 
Co.,  if  the  order  of  distribution  in  the  case  at  bar  should  be 
appealed  from  by  any  of  the  children  of  Mrs.  Nichols  and 
should  be  reversed,  any  person  paying  value  to  her  and  her 
trustee  for  the  stock  will  hold  it  against  her  children.  And 
the  doctrine  of  imputed  or  constructive  notice  claimed  by 
the  plaintiff  in  this  case,  cannot  be  reconciled  with  that  case. 
The  recent  case  of  Laivrence  v.  Security  Co.,  56  Conn.,  423, 
is  directly  in  point.  In  that  case  the  sum  of  $4,600,  in- 
crease of  a  trust  fund  which  belonged  to  a  life-tenant,  was 
by  mistake  added  to  the  corpus  of  the  fund  and  distributed, 
instead  of  being  handed  over  to  the  life-tenant.  The  court 
held  that  this  increase  "  formed  no  part  of  the  estate  to  be 
distributed  ; ''  but  that,  as  it  had  been  mingled  with  it  and 
distributed,  and  the  probate  court  had  ^^set  its  seal  of  ap- 
proval to  the  distribution  by  its  decree  aflBrming  it,"  such 
action  of  the  distributors  and  judgment  of  the  court  wei-e 
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conclusive,  and  thereby  the  life-tenant  had  lost  title  to  the 
property. 

3.  The  gift  in  remainder  to  the  heirs  of  the  daughtei-s  of 
the  testator  is  too  remote,  and  the  children  of  Mrs.  Nichols 
take  nothing  under  the  will ;  and  the  limitation  over  being 
bad,  she  takes  the  fee  as  heir  to  her  father.  [As  the  case 
has  been  remanded  to  have  other  parties  brought  in  and  this 
question  re-argued,  this  part  of  the  brief  is  omitted.] 

4.  Notice  of  an  unsuspected  trust,  and  undisclosed  benefici- 
ary, and  a  doubtful  equity,  is  not  to  be  imputed  to  the  de- 
fendants. The  doctrine  of  constructive  notice  to  a  person 
dealing  with  trust  securities  does  not  extend  to  cases  of 
doubtful  rights.  2  Perry  on  Trusts,  §§  833,  834.  The 
whole  doctrine  rests  upon  the  notion  that  the  defendant  has 
failed  to  do  that  which  an  ordinarily  prudent  man,  under  the 
circumstances,  would  have  done,  and  that,  had  he  made  the 
inquiries  that  an  ordinarily  prudent  man  would  have  made, 
he  might  have  ascertained  the  existence  of  the  alleged  right. 
Either  fraud  or  negligence  on  the  defendant's  part  is  the 
governing  element.  Goodwin  v.  Am.  Nat,  Banky  48  Conn., 
650 ;  Wilson  v.  Wall,  6  Wall.,  83 ;  Williams  v.  Jackson,  107 
U-  S.  R.,  478.  It  might  well  be  said  to  a  party^  "  the  papers 
which  were  delivered  to  you  plainly  show  that  if  you  had 
made  inquiries  other  facts  would  have  come  to  your  knowl- 
edge." And  so,  when  a  certificate  of  stock  shows  upon  its 
face  that  some  undisclosed  beneficiary  is  the  real  party  in 
interest,  equity  requires  the  use  of  all  reasonable  diligence 
to  ascertain  who  the  real  beneficiary  is,  and  to  obtain  his 
consent  to  the  transfer.  Such  are  the  cases  cited  by  the 
plaintiff,  of  which  Shaw  v.  Spencer,  100  Mass.,  382,  is  an 
illustration.  The  certificate  in  that  case  stood  in  the  name 
of  "  E.  Carter,  Trustee,"  and  the  court  said  that  the  certifi- 
cate was  notice  that  some  other  person  than  E.  Carter  was 
the  real  party  in  interest  and  that  the  defendant  ought  to  have 
made  inquiry.  In  the  present  case  the  certificates  stood  in 
the  name  of  "Elizabeth  Bulkley,  Trustee  for  Georgiana 
Nichols."  They  stood  in  the  name  of  a  trustee  for  a  partic- 
ular person.     There  was  nothing  to  suggest  inquiry.     The 
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certificate  exhausted  the  subject.  Duncan  v.  Jaudon^  15 
Wall.,  165,  was  the  case  of  a  pledge  of  trust  stock  standing 
ia  the  name  of  a  trustee  for  a  named  person,  for  the  private 
debt  of  the  trustee,  without  the  knowledge  of  the  cestui  que 
trust.  The  court  held  that  the  defendant  ought  to  have  as- 
certained that  the  cestui  que  trust  authorized  the  pledge; 
that  is,  ought  to  have  done  just  what  the  defendants  in  the 
case  at  bar  did.  Here  we  not  only  have  the  authority  of 
the  only  beneficiary,  but  the  property  in  question  was  sold 
by  her  express  and  explicit  orders.  Mrs.  Nichols  had  the 
right  to  appropriate  to  her  own  use  every  year  during  her 
life,  $1,000  of  the  principal,  to  the  extent  of  half  of  it.  This 
right  on  her  part  involves  the  power  and  right  of  the  trustee 
and  Mrs.  Nichols  to  sell  the  securities.  They  have  the  right 
to  determine  which  securities  shall  be  appropriated  as  the 
absolute  property  of  Mrs.  Nichols.  Could  not  the  defend- 
ants justify  themselves,  unless  they  knew  that  Mrs.  Nichols 
and  her  trustee  were  taking  a  larger  amount  than  she  had 
a  right  thus  to  appropriate?  The  doctrine  of  imputed  notice 
cannot  extend  to  those  cases  where  the  trustee  and  benefi- 
ciary can  properly  dispose  of  an  undefined  part  of  the  fund. 
Could  there  be  any  duty  upon  the  defendants  to  see  that 
Mrs.  Nichols  and  her  trustee  took  no  more  than  the  will 
permits?  Had  they  not  the  right  to  assume  that  they  were 
disposing  of  the  property  under  the  power  contained  in  the 
will  ?  It  is  to  be  observed  that  Mrs.  Nichols  not  only  had 
the  right  to  receive  $1,000  per  year  for  all  the  years  that 
had  expired  since  the  testator's  death,  but  the  right  to  an- 
ticipate her  annual  income,  if  the  trustee  consented  thereto. 
This  being  so  there  can  be  no  recovery  in  this  case  until  the 
death  of  Mrs.  Nichols,  for  the  defendants  are  subrogated  to 
her  rights  in  the  premises.  It  is  further  to  be  considered, 
in  connection  with  this  question  of  imputed  knowledge,  that 
Oliver  Bulkley,  when  trustee,  and  long  before  the  transac- 
tions in  question,  had  sold  a  great  part  of  the  original  secur- 
ities and  mingled  the  proceeds  with  other  trust  funds ;  and 
then,  out  of  the  general  fund,  had  purchased  other  securities. 
These  new  securities  were  in  fact  never  the  property  of  the 
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estate,  but  were  bought  by  Mr.  Bulkley,  and  taken  in  his 
name  and  in  the  name  of  Mrs.  Bulkley,  as  trustees  for  Mrs. 
Nichols.  Had  the  defendants  investigated  this  matter  and 
obtained  all  the  information  that  an  exhaustive  trial  has 
afforded,  they  would  have  found  not  only  that  Mrs.  Nichols 
was  the  sole  beneficiary,  but  that  in  regard  to  $17,480.58  in 
value  of  the  securities,  there  was  nothing  to  indicate  that 
they  were  a  portion  of  that  testamentary  fund. 

5.  The  plaintiff  is  not  a  trustee  for  the  heirs  of  Mrs.  Nichols. 
Under  the  will  the  remainder  never  was  in  trust.  The 
trusteeship  attaches  solely  to  the  life  estate  of  the  daughters, 
while  the  heirs  receive  an  absolute  title  in  fee  simple  upon 
the  death  of  the  daughters  respectively.  This  is  so  by  the 
express  provisions  of  the  will  as  well  as  by  the  authority  of 
decided  cases.  The  point  is  settled  in  this  state  by  the  case 
of  Noble  V.  Andrews^  37  Conn.,  846. 

6.  If  there  was  a  breach  of  trust,  the  defendants  did  no 
act  except  in  good  faith  and  by  the  express  direction  of  Mrs. 
Nichols.  It  follows  that  the  plaintiff,  as  trustee  for  her,  has 
no  standing  in  a  court  either  of  law  or  equity  to  recover  of 
these  defendants;  and  that,  as  against  the  plaintiff  repre- 
senting the  heirs  of  Mrs.  Nichols,  the  defendants  are  subro- 
gated to  all  her  rights  in  the  fund,  including  her  life  use 
and  right  to  appropriate  the  $1,000  per  year.  The  active 
concurrence  of  the  cestui  que  trust  in  a  breach  of  trust  bars 
his  right  of  complaint.  1  Perry  on  Trusts,  §  467.  "If 
trustees  make  an  improper  investment  with  the  knowledge, 
assent  and  acquiescence,  or  at  the  request  of  the  cestui  que 
trusty  they  cannot  be  held  to  make  good  the  loss  if  one  hap- 
pens. 2  Perry  on  Trusts,  §  849.  In  the  recent  case  of  Evavs 
V.  Berry^  37  Ch.  Div.,  329,  Colton,  L.  J.,  said : — "  If  a  per- 
son knowing  that  a  trustee  is  distributing  a  settled  fund, 
consents  to  and  is  active  in  the  distribution,  he  cannot  after- 
wards, if  he  finds  that  he  is  interested  under  the  trusts  of 
the  settlement,  turn  around  against  the  trustee  and  say : — 
*  That  sum,  in  the  division  of  which  I  concurred,  ought  to 
be  still  held  by  you :  therefore  I  call  upon  you  to  make  it 
good.'  ♦  ♦  ♦    A  court  of  equity  ought  not  to  sanction  any 
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such  claim,  even  although  the  claimant  did  not  at  the  time 
of  the  distribution  know  that  he  was  interested,  and  although 
he  did  not  at  the  time  know  that  the  division  was  a  breach 
of  trust."  See  also  Fyler  v.  Fi/ler,  3  Beav.,  655 ;  2  White  & 
Tudor's  Lead.  Cases  in  Eq.,  note  to  Brice  v.  Stokes.  Mrs. 
Nichols  directed  the  breach  of  trust,  if  any,  and  received  the 
benefit  of  it.  If  the  defendants  are  liable  to  other  benefici- 
aries her  trust  estate  is  liable  to  a  recoupment  of  the  dam- 
ages out  of  her  interest.  Mabi/  v.  Ridehalgh^  7  De  Gex, 
M.  &  G.,  104. 

7.  If  the  heirs  of  Mrs.  Nichols  have  an  interest  in  this  pro- 
perty, the  plaintiff  Leake  is  not  the  proper  plaintiCT,  and 
Oliver  Bulkley  is  still  trustee,  and  liable  as  such  trustee  to 
account  to  the  heirs  for  such  securities.  It  is  true  that  Mr. 
Bulkley  has  undertaken  to  resign  his  trust,  but,  as  hereto- 
fore pointed  out,  none  of  the  children  of  Mrs.  Nichols  were 
parties  to  that  attempted  resignation  ;  and  the  probate  court 
was  wholly  without  jurisdiction  as  to  those  children  to  ac- 
cept the  resignation.  Now  if  this  trust  is  for  the  children 
of  Mrs.  Nichols,  it  follows  that  Mr.  Bulkley  knew  of  his 
trust  for  them,  and,  knowing  it,  undertook  it.  He  knew 
when  he  made  his  resignation  that  these  beneficiaries  were 
not  notified,  and  it  was  his  plain  duty  to  continue  the  trust 
until  he  was  legally  relieved  therefrom.  Under  these  cii> 
cumstances  equity  will  not  hold  an  agent  of  the  trustees 
liable  until  the  heirs  have  exhausted  their  remedy  against 
the  trustees.  It  is  inequitable  in  the  highest  degree  that  a 
broker,  an  agent  of  a  trustee,  acting  in  good  faith,  without 
actual  knowledge  of  the  trust,  should  be  held  liable,  so  long 
as  the  trustee,  who  had  actual  knowledge,  is  amply  able  to 
make  good  the  trust  fund. 

Carpenter,  J.  Counsel  for  the  respective  parties  have 
argued  this  case  upon  distinct  and  widely  different  theories ; 
— for  the  defendants,  on  the  theory  that  they  were  merely 
agents;  for  the  plaintiff,  on  the  theory  that  the  defendants 
were  purchasers  or  pledgees.  Each  party,  in  his  chosen 
position,  is  strongly  intrenched.     Grant  his  premises,  and 
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his  position  is  well  nigh  impregnable ;  grant  the  premises  of 
both,  were  it  possible,  and  a  decision  of  the  case  would  be 
very  diflBcult.  But  both  cannot  be  right.  The  defendants 
cannot  be  entitled  to  the  immunities  of  agents  and  at  the 
same  time  liable  as  purchasers. 

Our  first  inquiry  then  is,  were  they  purchasers  or  agents? 
So  far  as  they  sold  the  securities  as  mere  agents,  in  good 
faith,  without  knowledge,  actual  or  constructive,  that  other 
persons  interested  in  the  trust  were  being  prejudiced;  in 
other  words,  so  long  as  they  did  not  knowingly  participate 
in  a  breach  of  the  trust,  and  have  fully  accounted,  they  are 
not  liable.  In  that  case  they  conveyed  no  title  of  their  own, 
but  only  such  title  as  the  principal  could  convey.  The  prin- 
cipal and  the  purchasers  were  the  contracting  parties.  For 
the  purposes  of  re-investment,  and  of  paying  Mrs.  Nichols 
such  portions  of  the  principal  as  she  might  be  entitled  to, 
Mrs.  Bulkley  as  trustee  had  a  right  to  sell,  and  the  defend- 
ants might  safely  act  as  her  agents  for  that  purpose.  If  she 
sold  for  other  purposes,  in  violation  of  the  trust,  with  the 
defendants'  knowledge,  even  though  they  may  have  sold  as 
agents,  still  we  think  they  are  liable.  , 

If  Mrs.  Bulkley  sold  the  trust  estate  for  the  purpose  of 
using  the  proceeds  in  stock  speculations,  or  of  permitting 
Mrs.  Nichols  so  to  use  them,  it  was  a  clear  breach  of  trust. 
If  the  defendants  were  the  purchasers,  knowing  the  purpose, 
they  participated  in  the  breach  of  trust.  If  they  were  hold- 
ing stocks  or  other  securities  on  margins  for  Mrs.  Bulkley 
or  Mrs.  Nichols,  or  both,  and  received  the  trust  estate  as  se- 
curity, and  subsequently  sold  it,  using  the  avails  to  make 
good  the  losses,  theii*  liability  cannot  be  questioned. 

So  long  as  trust  property  improperly  sold  can  be  traced 
and  identified,  the  holder  taking  it  with  knowledge,  it  re- 
mains trust  property.  When  it  is  sold  pursuant  to  the  terms 
of  the  trust,  or  apparently  so,  and  the  purchaser  takes  it  in 
good  faith,  he  takes  it  freed  from  the  trust.  In  this  case  the 
finding  shows  that  most  of  the  property  passed  from  the 
trustee  to  the  defendants  as  trust  property,  in  gross  violation 
of  the  trust,  with  the  defendants'  full  knowledge.     We  say 
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with  the  defendants'  full  knowledge,  because  the  defend- 
ants, knowing  that  it  was  trust  property,  were  put  upon  in- 
quiry, and  the  law  imputes  to  them  such  knowledge  as  they 
would  have  obtained  had  they  made  inquiry.  The  trust, 
its  terras,  conditions  and  limitations,  were  matters  of  record. 
Inquiry,  properly  directed,  would  have  brought  to  them  full 
knowledge  as  to  the  origin  and  nature  of  the  trust,  and  that 
other  parties  besides  Mrs.  Bulkley  and  Mrs.  Nichols  were 
interested  in  it.  They  had  no  moral  or  equitable  right  to 
assume,  as  they  manifestly  did,  that  Mrs.  Nichols  was  the 
owner  of  the  entire  beneficial  interest.  They  knew,  or  were 
bound  to  know,  that  her  interest  was  only  for  life ;  conse- 
quently that  at  her  death  the  trust  would  cease  and  that  the 
whole  estate  would  pass  into  other  hands. 

That  the  defendants  participated  in  the  breach  of  trust 
can  admit  of  no  doubt.  They  knew  that  Mrs.  Bulkley  and 
Mrs.  Nichols  were  using  the  property  in  hazardous  business 
— stock  speculations ;  that  they  themselves  were  taking  the 
only  certain  profits,  their  commissions,  while  doubtful  prof- 
its, almost  certain  losses,  and  probably  complete  disaster  in 
the  end,  were  the  perquisites  of  the  other  party. 

It  seems  very  clear  to  us  that  the  defendants  are  liable  for 
the  trust  property,  if  any,  now  in  their  hands,  and  for  the 
avails  of  that  which  they  have  disposed  of,  less  the  amount 
which  appears  to  have  been  used  for  the  legitimate  purposes 
of  the  trust. 

We  will  consider  more  in  detail  some  of  the  objections 
raised  by  the  defendants. 

1.  They  contend  that  under  the  circumstances  no  con- 
structive notice  of  an  unknown  and  unsuspected  trust  can 
be  made  the  basis  of  an  action.  Here  doubtless  they  refer 
to  the  interest  of  the  remainder-men.  The  defendants, 
knowing  that  the  property  with  which  they  were  dealing 
was  trust  property,  were  bound  to  inquire  and  ascertain  the 
nature  and  extent  of  the  trust.  Inquiry  would  have  in- 
formed them  that  the  same  instrument  which  created  the 
trust  in  favor  of  Mrs.  Nichols,  gave  the  remainder  to  her 
heirs  at  law.     It  matters  not,  so  far  as  the  question  of  uo- 
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tice  is  concerned,  whether  the  gift  over  is  valid  or  void.  It 
is  enough  that  there  are  possible  parties  who  have  an  inter- 
est in  the  property  besides  Mrs.  Bulkley  and  Mi-s.  Nichols. 
As  that  fact  clearly  appears  on  the  face  of  the  will,  the 
trust  is  neither  unknown  nor  unsuspected. 

2.  It  is  insisted  that  the  action  of  the  court  of  probate  in 
distributing  to  trustees  in  trust  for  Mrs.  Nichols  is  conclu- 
sive that  she  is  the  sole  beneficiary.  It  is  conclusive  as  to 
the  property  constituting  the  trust  estate,  but  it  is  not  con- 
clusive as  to  the  parties  interested  in  the  estate.  The  dis- 
tribution is  in  terms  made  under  the  will,  which  gave  Mrs. 
Nichols  only  a  life  estate.  A  life  estate  is  necessarily  fol- 
lowed by  a  remainder,  and  the  will  disposes  of  the  remainder. 
The  court  of  probate  makes  no  distribution  of  the  remainder. 

8.  That  the  equity,  if  any,  of  the  plaintiff,  or  any  other 
possible  beneficiary,  was  not  only  secret,  unknown  and  un- 
suspected, but  was  at  least  so  doubtful  that  no  implied 
or  constructive  notice  can  be  imputed  to  the  defendants. 
There  is  no  doubt  or  uncertainty  as  to  the  equities  of  the 
reversioners.  There  may  be  a  question  as  to  who  they  are, 
but  that  is  not  such  a  doubt  as  will  justify  the  application  of 
the  rule  invoked. 

4.  It  appears  that  Oliver  Bulkley,  while  he  was  trustee, 
sold  portions  of  the  various  trusts  which  he  held  and  min- 
gled the  avails  in  one  common  fund.  With  a  part  of  this 
fund  he  purchased  other  property,  taking  the  title  in  himself 
and  Elizabeth  Bulkley  as  trustees  for  Mrs.  Nichols.  The 
defendants  claim  that  they  are  not  liable  for  any  of  that 
property  which  came  into  their  hands.  That  cannot  be  so. 
Any  property  purchased  by  the  trustees  to  take  the  place  of 
that  sold  by  them  is  trust  estate,  so  far  as  the  defendants  are 
concerned. 

5.  It  is  further  contended  that  the  plaintiff  is  not  trustee 
for  the  heirs  of  Mrs.  NicKols ;  that  the  remainder  never  was 
in  trust;  that  the  trust  was  created  for  the  daughters  alone, 
and  that  the  heirs  receive  a  title  in  fee.  But  the  trust 
attaches  to  the  property  and  continues  until  the  property  is 
delivered  to  the  remainder-men.     The  trustees  are  charge- 
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able  with  the  duty  of  safely  keeping  the  property  until  then. 
The  law  undertakes  that  that  duty  shall  be  performed.  If 
a  trustee  proves  unfaithful  he  is  removed,  and  another  ap- 
pointed, who  is  clothed  with  the  necessaiy  powers  to  nmin- 
tain  the  integrity  of  the  trust.  Theref<>re  the  plaintifPs 
right  to  recover  does  not  depend  upon  Mrs.  Nichols's  interest 
in  the  property. 

6.  The  last  objection  we  care  to  consider  is,  that  as  no 
notice  was  given  to  the  children  of  Mrs.  Nichols  of  the 
resignation  of  Oliver  Bulkley,  that  resignation,  and  the  ac- 
tion of  the  probate  court  in  accepting  the  same  and  in 
appointing  another  trustee,  are  inoperative  so  far  as  the 
trust  relates  to  the  heirs;  that  to  that  extent  Oliver  Bulk- 
ley  is  still  trustee,  and  legally  responsible ;  and  that  the 
defendants  cannot  be  held  responsible  until  it  is  demon- 
strated that  he  cannot  make  the  fund  good. 

We  do  not  think  that  the  heirs  were  beneficiaries  in  such 
a  sense  that  notice  to  them  was  necessary.  The  express  or 
principal  trust  will  terminate  on  the  death  of  Mrs.  Nichols. 
The  resulting  trust  will  enable  the  trustees  to  hold  the 
property  until  it  can  be  delivered  to  the  heirs.  Strictly 
speaking,  the  latter  could  not  and  did  not  exist  during  the 
trusteeship  of  Oliver  Bulkle}',  and  cannot  come  into  exist- 
ence during  the  lifetime  of  Mrs.  Nichols.  It  is  difficult 
therefore  to  see  how  he  could  have  been  regarded  as  trustee 
for  the  heirs.  It  is  doubtless  true  that  if  he  had  been  guilty 
of  wasting  the  trust  estate  he  would  be  liable,  either  to  his 
successor  or  to  the  heirs;  but  there  can  be  no  justice  in 
holding  him  liable  for  the  squandering  of  the  estate  by  his 
successor. 

It  is  the  contention  of  the  defendants  that  there  should 
be  no  judgment  against  them  in  the  present  proceeding, 
even  if  they  applied  the  proceeds  of  sales  of  trust  shares 
upon  their  account  against  Mrs.  Nichols  in  her  own  name, 
for  the  reason  that  these  shares  were  her  absolute  property ; 
thtit  the  gifts  in  remainder  by  the  testator  to  the  heirs  of  his 
daughters  respectively  are  void  by  force  of  the  statute  against 
perpetuities ;  and  that  therefore  the  daughtei-s  took  the  fee 
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in  such  shares  as  were  put  under  the  several  trusts  for  their 
benefit. 

It  is  the  further  contention  of  the  defendants  that  Mrs. 
Nichols  requested  them  to  sell  the  trust  shares  and  apply 
the  proceeds  for  her  sole  use  and  benefit,  upon  their  account 
against  her  for  the  purchase  of  shares  upon  margins  for  her 
profit,  and  that,  so  far  forth  as  that  may  have  been  done,  the 
corpus  of  the  fund  has  been  paid  to  and  consumed  by  her ; 
and  that,  to  the  extent  to  which  she  was  such  absolute  owner 
because  of  the  invalidity  of  the  remainder-over,  the  defend- 
ants are  to  be  protected  by  a  court  of  equity  against  a  judg- 
ment compelling  them  to  make  a  payment  to  the  fund  which 
by  any  possibility  should  enure  solely  to  her  benefit. 

These  claims  upon  the  part  of  the  defendants  virtually 
call  for  the  judicial  interpretation  of  the  will  of  Charles 
Bulkley  ;  for  a  determination  of  the  question  as  to  the  valid- 
ity of  the  several  remainders-over ;  of  the  question  to  what 
extent,  if  to  any,  Mrs.  Nichols  was  the  absolute  owner  of  the 
shares  which  were  for  her  use  and  upon  her  request  taken 
from  under  the  trust. 

That  these  questions  may  be  properly  considered  and 
finally  determined,  it  is  deemed  best  to  remand  this  case, 
reserved  for  our  consideration,  for  the  pui'pose  of  giving 
opportunity  to  these  defendants,  if  they  may  choose  to  avail 
themselves  of  it,  by  bill  in  the  nature  of  interpleader  or  cross- 
bill, to  summon  into  court  Mrs.  Nichols  and  the  other  chil- 
dren of  Charles  Bulkley,  deceased,  and  the  heirs  of  each  of 
them,  and  make  them  parties,  so  far  as  they  may  choose  to 
be  heard,  and  thus  obtain  a  judicial  construction  of  the  will 
in  question,  to  the  end  that  the  measure  of  right  in  Mrs. 
Nichols  in  the  shares  set  apart  in  trust  for  her  may  be  deter- 
mined, and  all  questions  presented  by  the  respective  parties 
may  have  final  determination  in  one  proceeding. 

In  this  opinion  the  other  judges  concurred. 
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The  Wm.  Rogers  Mantjfacturing  Company  and 

ANOTHER  V8.  FrANK  W.   RoGERS. 

Hartford  Dist,  Jan.  T.,  1890.    Andrews,  C.  J.,  Cabpestter,  Loomis 
ToRRAircE  and  Thayeh,  Je. 

Courts  of  equity  will  not  undertake  to  enforce  a  specific  performance  of  a 
contract  for  ordinary  personal  services. 

But  where  the  seiTices  are  special  or  extraordinary  or  purely  intellectual, 
or  peculiar  and  individual  in  their  character,  the  court  will  grant  an 
injunction  In  aid  of  a  specific  performance. 

The  defendant  agreed  that  he  would  serve  the  plaintiifs  for  twenty-five 
years  under  the  direction  of  their  general  manager,  traveling  for  them 
as  directed,  and  rendering  such  services  as  secretary  or  other  officer  as 
they  might  desire;  and  that  he  would  not  be  engaged,  or  allow  his 
name  to  be  used,  in  any  other  hardware  or  cutlery  business,  either  as 
manufacturer  or  seller,  but  would  give  his  entire  time  and  services  to 
the  interests  of  the  plain tiifs.  In  a  suit  for  an  injunction  against  the 
defendant's  leaving  the  employment  of  the  plaintiffs  and  engaging  in 
any  other  hardware  or  cutlery  business,  or  allowing  his  name  to  be 
used  in  any  such  other  business,  in  which  the  plaintiffs  set  out  the  de- 
fendant's contract  and  averred  that  his  services  had,  by  his  familiarity 
with  their  business  and  customers,  become  of  special  value  to  them, 
that  he  was  negotiating  with  certain  rival  manufacturers  to  go  into 
their  service  and  to  allow  his  name  to  be  used  as  a  stamp  upon  their 
wares,  and  intended  to  use  for  their  advantage  his  knowledge  of  the 
plaintiffs'  business,  and  that  his  doing  so  would  cause  irreparable  dam- 
age to  the  business  of  the  plaintiffs,  it  was  held  on  demurrer  to  the 
complaint^ 

1.  That  it  did  not  appear  that  the  services  were  of  such  a  special  and  indi- 

vidual character  that  a  court  of  equity  ought  to  grant  the  injunction 
prayed  for. 

2.  That  it  did  not  appear  that  the  plaintiffs  had  a  right  to  the  defendant's 

name  as  a  trade-mark;  and  that  if  they  had,  they  could  have  no  diffi- 
culty in  protecting  their  ownership  of  it 

8.  That  it  did  not  appear  that  the  use  of  the  defendant's  name  by  other 
manufacturers  would  do  the  plaintiffs  any  injury  beyond  what  might 
grow  out  of  a  lawful  business  rivalry;  and  that  if,  by  reason  of  extra- 
neous facts,  such  use  would  be  wrongful  or  specially  injurious,  such 
facts  ought  to  have  been  set  out,  so  that  the  court  might  pass  upon  them. 

4.  That  no  facts  vfere  alleged  which  would  bring  the  case  within  the.nile 
that  an  employee  should  be  enjoined  from  disclosing  business  secrets 
which  he  has  learned  in  the  course  of  his  employment  and  has  con- 
tracted not  to  divulge. 

[Argued  January  15th— decided  February  17th,  1890.] 
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Suit  for  an  injunction  to  restrain  the  defendant  from 
leaving  the  emploj^ment  of  the  plaintiffs  or  engaging  in 
other  business,  in  violation  of  a  contract ;  brought  to  the 
Superior  Court  in  Hartford  County. 

The  plaintiffs  were  the  Wro.  Rogers  Manufacturing  Com- 
pany and  the  Rogera  Cutlery  Company,  both  joint  stock 
corporations  located  in  Hartford,  and  carrying  on  business 
under  one  management,  the  manager  being  William  H. 
Watrous.  On  the  17th  of  March,  1879,  the  following  con- 
tract was  entered  into  between  Watrous,  acting  as  agent  of 
the  plaintiff  companies,  and  the  defendant. 

"1.  That  said  companies  will  employ  said  Rogers  in  the 
business  to  be  done  by  said  companies,  according  to  the  stip- 
ulations of  said  agreement,  for  the  period  of  twenty-fiye 
years  therein  named,  if  said  Rogers  shall  so  long  live  and 
discharge  the  duties  devolved  upon  him  by  said  Watrous,  as 
general  agent  and  manager  of  the  business  to  be  done  in 
common  by  said  companies,  under  the  directions  and  to  the 
satisfaction  of  said  general  agent  and  manager;  it  being  un- 
derstood that  such  duties  may  include  traveling  for  said  com- 
panies, whenever  in  the  judgment  of  said  general  agent  the 
interests  of  the  business  will  be  thereby  promoted. 

"  2.  The  said  companies  agree  to  pay  said  Rogers  for  such 
services  so  to  be  rendered,  at  the  rate  of  f  1,000  per  year  for 
the  first  five  years  of  such  services,  and  thereafter  the  same 
or  such  larger  salary  as  may  be  agreed  upon  by  said  Rogers 
and  the  directors  of  said  companies,  said  salary  to  be  in  full 
during  said  term  of  all  services  to  be  rendered  by  said  Rogers, 
whether  as  an  employee  or  an  officer  of  said  companies,  un- 
less otherwise  agreed. 

**  8.  The  said  Rogers,  in  consideration  of  the  foregoing, 
agrees  that  he  will  remain  with  and  serve  said  companies 
under  the  directiop  of  said  Watrous,  as  general  agent  and 
manager,  including  such  duties  as  traveling  for  said  com- 
panies, as  said  general  agent  may  devolve  upon  him,  includ- 
ing also  any  duties  as  secretary  or  other  officer  of  either  or 
both  of  said  companies,  as  said  companies  may  desire  to  have 
hiui  perform  at  the  salary  hereinbefore  named,  for  the  first 
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five  years,  and  at  such  other  or  further  or  different  compen- 
sation thereafter,  during  the  remainder  of  the  twenty-five 
years,  as  he,  the  said  Rogers,  and  the  said  companies  may 
agree  upon. 

^^  4.  The  said  Rogers  during  said  term  stipulates  and  agrees 
that  he  will  not  be  engaged,  or  allow  his  name  to  be  em- 
ployed, in  anj'  manner,  in  any  other  hardware,  cutlery,  flat- 
ware or  hollow  ware  business,  either  as  manufacturer  or 
seller,  but  will  give,  while  he  shall  be  so  employed  by  said 
companies,  his  entire  time  and  services  to  the  interests  of 
said  common  business,  diminished  only  by  sickness  and  such 
reasonable-  absence  for  vacations  or  otherwise  as  may  be 
agreed  upon  between  him  and  said  general  agent." 

The  complaint  set  out  the  foregoing  contract,  and  a  con- 
tract of  March  14th,  1879,  between  the  plaintiff  companies, 
by  which  they  agreed  for  twenty-five  years  to  do  certain 
business  on  their  joint  account  and  under  one  management, 
the  defendant  then  being  secretary  of  the  Rogers  Cutlery 
Company,  one  of  the  plaintiffs.  The  complaint  then  pro- 
ceeded as  follows : 

After  the  execution  of  said  last  named  contract,  in  order 
to  make  it  desirable  to  the  defendant  to  become  and  continue 
permanently  interested  in  and  connected  with  the  new  bus- 
iness thereafter  to  be  severally  done  by  said  corporations 
under  the  control  of  said  Watrous  as  general  manager  there- 
of as  provided  in  said  contract,  and  to  prevent  him  from  al- 
lowing his  name  to  be  used  in  conflict  therewith,  and  as  a 
consideration  for  the  performance  of  his  own  contract  addi- 
tional to  those  named  therein,  the  said  Watrous,  in  and  by 
another  contract  with  the  defendant  dated  March  17th,  1879, 
conveyed  to  the  defendant  the  equitable  interest  and  owner- 
ship in  one  hundred  and  sixty  shares  of  the  capital  stock  of 
the  Rogers  Cutlery  Company  aforesaid,  upon  the  terms  and 
conditions  named  in  the  agreement ;  and  the  defendant  has 
since,  and  prior  to  the  date  of  this  complaint,  received  upon 
said  shares  of  stock  $2,995.99  in  dividends,  and  still  remains 
entitled  to  the  receipt  of  continued  dividends  thereon  and 
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to  full  conveyance  of  said  shares  according  to  the  terms  of 
said  contract. 

Id  accordance  with  said  agreement  the  defendant  entered 
the  service  of  the  plaintiffs,  and  therein  has  continued  until 
the  present  time  as  the  secretary  of  each  of  said  companies 
and  in  the  discharge  of  the  duties  therein  so  as  aforesaid 
agreed  by  him  to  be  performed,  and  from  the  date  thereof  to 
the  present  time  the  provisions  of  said  agreement  (except 
as  hereinafter  stated)  have  been  executed  both  by  the 
plaintiffs  and  the  defendant ;  the  salary  of  the  defendant  has 
by  mutual  agreement  been  raised  to  $2,000  per  annum,  and 
the  services  of  the  defendant,  by  reason  of  his  familiarity 
with  the  plaintiffs'  business  and  knowledge  of  their  custom- 
ers, acquired  by  his  said  employment  since  said  14th  day  of 
March,  1879,  have  become  and  now  are  of  special  value  to 
the  plaintiffs ;  and  the  plaintiffs  desire  that  the  defendant 
should  continue  in  their  employ  and  faithfully  keep  and 
perform  all  the  obligations  of  said  agreement. 

The  plaintiffs  are  informed  and  believe,  and  therefore 
aver,  that  the  defendant  secretly  and  with  intent  that  the 
fact  should  not  be  known  to  the  plaintiffs,  now  is  and  for 
some  time  past  has  been  conspiring  and  negotiating  with 
sundry  persons  and  corporations  to  the  plaintiffs  unknown, 
but  all  of  whom,  as  the  plaintiffs  believe,  are  their  competi- 
tors in  business,  with  the  purpose  and  intent  of  engaging,  in 
connection  with  such  persons  and  corporations,  in  the  manu- 
facture and  sale  of  cutlery  and  silver-plated  flat  and  hollow 
ware,  and  with  the  intent  and  purpose  of  allowing  his  name 
to  be  used  and  employed  in  connection  with  such  business 
as  a  stamp  on  such  silver-plated  ware,  and  with  the  further 
intent  of  using  in  the  interest  of  and  for  the  advantage  of 
such  persons  all  his  knowledge  and  information  of  the  plaint- 
iffs' business  and  of  their  customers  which  he  has  obtained 
by  virtue  of  his  employment  as  aforesaid.  And  the  plaintiffs 
further  say  that  the  defendant  threatens  to  leave  theii-  em- 
ploy and  to  engage  with  such  other  parties  in  the  business 
of  manufacturing  and  selling  cutlery  and  silver  plated  flat 
and  hollow  ware,  and  to  allow  his  name  to  be  used  and  em- 
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ployed  iu  connection  with  such  business  as  a  stamp  upon 
such  silver-plated  goods  and  otherwise ;  all  of  which  would 
be  in  violation  of  the  defendant's  agreement  with  the  plaint- 
iffs, and  would  deprive  the  plaintiffs  of  all  the  benefits  and 
advantages  secured  to  them  by  said  agreement  and  to  which 
they  are  justly  entitled.  And  the  plaintiffs  aver  that  such 
conduct  and  doings  of  the  defendant  would  occasion  great 
and  irreparable  loss  and  damage  to  the  business  of  the 
plaintiffs,  and  the  use  of  defendant's  name  as  a  stamp  or 
trade-mark  on  said  cutlery,  silver-plated  flat  and  hollow 
ware  as  aforesaid,  would  cause  the  same  to  so  resemble  the 
similar  goods  made  and  sold  by  the  plaintiff:!  and  stamped 
with  the  plaintiffs'  stamps  and  trade-marks,  of  which  the 
most  prominent  part  is  the  word  "Rogers,"  as  that  the 
same  would  be  liable  to  be  mistaken  for  those  of  the  plaint- 
iffs, and  would  be  liable  to  be  sold  and  would  be  sold  as 
and  for  goods  made  and  sold  by  the  plaintiffs,  and  thereby 
great  and  special  loss  and  damage  would  be  done  to  the 
plaintiffs  in  their  business,  for  which  there  would  be  no  ad- 
equate remedy  at  law.  And  they  aver  that  the  defendant 
has  little,  if  any,  property,  and  substantial  damages,  if  recov- 
ered, could  not  be  enforced  at  law. 

The  plaintiffs  claim  an  injunction  restraining  the  defend- 
ant from  leaving  the  employment  of  the  plaintiffs,  and  in 
any  manner  engaging  in  any  other  hardware,  cutlery,  flat 
ware,  or  hollow  ware  business,  and  from  allowing  his  name 
to  be  employed  in  any  manner  in  any  such  other  business 
than  that  of  the  plaintiffs. 

The  defendant  demurred  to  the  complaint,  assigning  the 
following  gi-ounds  of  demurrer: — 

1.  The  contract  therein  set  up  is  one-sided  and  unequal 
in  that,  among  other  things,  it  does  not  bind  the  plaintiffs 
for  any  definite  time. 

2.  It  sets  up  an  affirmative  engagement  not  a  proper  sub- 
ject for  equitable  relief,  and  therefore  the  negative  relief 
prayed  for  cannot  be  afforded. 

3.  The  contract  set  up  is  not  a  contract  for  the  employ- 
ment of  services  involving  special  skill  and  training,  nor  for 
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services  involving  the  exercise  of  high  powers  of  mind  pecu- 
liar to  the  defendant. 

4.  An  injunction  against  the  defendant  as  prayed  for 
would  be  mischievous  and  against  public  policy. 

The  case  was  heard  before  Fenri,  J.^  and  the  complaint 
held  insuflBcient  and  judgment  rendered  for  the  defendant. 
The  plaintifls  appealed. 

jP.  Chamberlin^  with' whom  was  U.  S.  WhitCy  for  the  appel- 
lants. 

1.  The  contract  is  not  one-sided  and  unequal,  as  the  de- 
fendant claims  in  his  first  cause  of  demurrer,  but  it  binds 
both  parties  for  a  definite  time  and  in  precisely  the  way  the 
parties  chose  and  adopted  to  establish  their  mutual  obliga- 
tions. But  if  it  did  lack  mutuality,  that  would  not  be  by 
any  means  decisive,  for  while  there  is  a  general  rule  of 
equity  that  the  element  of  mutuality  must  exist  to  justify 
specific  performan(je  (which  is  something  more  than  we 
claim  here),  there  are  many  aud  clear  exceptions  to  that 
rule.  Clason  v.  Bailey^  14  Johns.,  484;  In  re  Hunter^  1 
Edw.  Ch.,  1 ;  Van  Doren  v.  Robinson^  16  N.  Jer.  Eq.,  256 ; 
Hawralty  v.  Warrm,  18  id.,  124 ;  Woodruff  v.  Woodruff,  44 
id.,  349. 

2.  But  the  defendant,  in  his  second  cause  of  demurrer, 
says  the  contract  sets  up  an  affirmative  engagement,  not  a 
proper  subject  for  equitable  relief,  and  that  therefore  the  neg- 
ative relief  prayed  for  cannot  be  afforded.  To  this  we  reply 
that  the  mere  fact  that  the  court  could  not  grant  affirmative 
relief,  covering  the  whole  contract,  would  be  no  reason 
whatever  why  the  relief  which  is  clearly  within  its  power 
should  not  be  given.  "  Where  a  contract  contains  covenants 
to  do  certain  acts,  and  also  to  abstain  from  doing  certain 
other  acts,  the  court  has  jurisdiction  to  restrain  the  breach 
of  the  negative  covenants,  though  there  may  be  no  jurisdic- 
tion to  compel  specific  performance  of  the  affirmative  cove- 
nants." 2  Story's  Eq.  Jur.,  §  722  a.  See  also  3  Wait's  Actions 
&  Defences,  698 ;  Lumley  v.  Wagner^  1  DeG.  M.  &  G.,  604 ; 
Stiff  V.  C(M9elU  20  Jurist,  348;  Kemhle  v.  jKean,  3  Sim.,  383. 
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3.  It  is  claimed  that  ^Hhe  contract  set  up  is  not  a  con- 
tract for  the  employment  of  services  involving  a  high  degree 
of  skill  and  training,  nor  for  services  involving  the  exercise 
of  high  powei-s  of  mind  peculiar  to  the  defendant."  Tlie 
defendant  had  been  secretary  of  the  Rogers  Cutlery  Co., 
and  in  accordance  with  his  agreement  he  entered  the  service 
of  the  plaintiffs,  and  therein  continued  until  the  bringing  of 
this  action,  as  secretary  of  both  companies.  His  salary, 
originally  $1,000,  had  been  increased  to  12,000,  "  and  the 
services  of  the  defendant,  by  reason  of  his  familiarity  with 
the  plaintiff's  business  and  knowledge  of  their  customers, 
acquired  by  said  employment,  had  become,  and  were  at  the 
date  of  the  complaint,  of  especial  value  to  the  plaintiflEs." 
The  skill  and  training  as  secretary,  which  would  result  from 
eight  yeai-s  and  more  in  this  oflScial  and  executive  capacity, 
should  count  for  something,  and  unquestionably  separated 
the  defendant  from  the  class  of  mere  laborers,  whose  ser- 
yices  can  be  replaced  from  the  market  at  any  time  at  the 
market  rate.  His  services  were  peculiar  and  individual  in 
their  character,  as  contrasted  with  sei-vices  "material  and 
mechanical,"  and  were  therefore  of  themselves  of  the  kind 
in  which  a  court  of  equity  will  interfere  by  injunction  in 
aid  of  a  special  performance.  In  this  special,  peculiar  and 
individual  employment  the  defendant  had  obtained  knowl- 
edge of  the  plaintiffs'  business  and  of  their  customers,  and 
tKe  thing  which  he  threatened  and  had  conspired  with  others 
to  do,  and  intended  to  do,  was  to  leave  the  employment  of 
the  plaintiffs  and  use  the  skill  which  he  had  acquired  and  the 
knowledge  which  he  had  obtained  of  the  plaintiffs'  business 
and  customers  for  the  advantage  of  himself  and  his  co- 
conspirators in  establishing  and  carrying  on  a  rival  business, 
using  his  name  as  a  trade-mark  and  otherwise  in  such  man- 
ner that  the  goods  to  be  made  by  the  conspirators  would  so 
resemble  the  goods  of  the  plaintiffs  as  to  be  mistaken  there- 
for. And  he  proposes  to  go  out  from  the  plaintiffs'  business 
with  $4,000  worth  of  the  plaintiffs'  capital  stock,  upon 
which  he  has  received  $3,000  in  dividends,  in  his  pocket. 
It  is  alleged,  and  so  admitted  by  the  demurrer,  not  only  that 
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it  is  in  violation  of  his  agreement,  and  that  it  will  deprive 
the  plaintiffs  of  all  advantage  of  the  agreement,  but  also 
that  the  damage  and  loss  would  be  great  and  irreparable, 
and  that  the  plaintiffs  have  no  adequate  remedy  at  law.  It 
is  also  alleged  and  admitted  that  the  defendant  ^^  has  little, 
if  any,  property,  and  that  substantial  damages,  if  recovered, 
could  not  be  enforced  at  law." 

4.  But  the  defendant  says  that  ^^an  injunction  against  the 
defendant  as  prayed  for  would  be  mischievous  and  against 
public  policy."  That  is,  that  this  injunction,  restraining 
the  defendant  from  engaging  in  any  other  similar  business 
than  this,  in  which  he  is  engaged  by  his  agreement,  is  against 
public  policy.  The  cases  in  which  it  has  sometimes  been 
held  that  it  wits  against  public  policy  that  a  man  should  be 
unreasonably  restrained  from  doing  business,  are  where  a 
man  sells  himself  out  of  his  special  business  and  agrees  not 
to  engage  in  it  again.  It  used  to  be  held,  perhaps  moie 
vigorously  and  broadly  than  it  is  now,  that  it  was  for  the 
interest  of  the  public  that  one  should  somewhere  follow  the 
business  which  he  was  trained  to  and  familiar  with.  But  it 
has  never  been  held  that  where  a  man  has  agreed  to  follow 
a  business  in  one  place,  or  with  one  partner  or  set  of  part- 
ners, it  was  against  public  policy  that  he  should  perform  his 
agreement.  Story  (2  Eq.  Jur.,  §  722,)  gives  an  instance 
among  many,  as  follows: — '*When  one  partner  contracts 
that  he  will  exert  himself  for  the  benefit  of  the  partnership, 
a  court  of  equity  cannot  compel  the  specific  performance  of 
that  part  of  the  agreement;  yet  if  he  has  also  contmcted 
that  he  will  not  cany  on  the  same  trade  with  other  persons, 
the  court  will  restrain  him  from  breaking  that  part  of  his 
agreement."  See  also  Printing  ^  Registering  Co.  v.  Sampson^ 
L.  R.,  19  Eq.,  462 ;  Diamond  Match  Co.  v.  Roeher,  106  N. 
York,  473,  482,  483;  Hodge  v.  Sloan,  107  id.,  244. 

C.  R.  IngersoU  and  F.  L.  Hungerford,  for  the  appellee. 

Andrews,  C.  J.  Contracts  for  personal  service  are  mat- 
ters for  courts  of  law,  and  equity  will  not  undertake  a  spe- 
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ciflc  performance.  2  Kent's  Com.,  258,  note  b;  Hamblin  v. 
Dinneford^  2  Edw.  Ch.,  629 ;  Sanqairico  v.  Benedetto  1  Bar- 
bour, 315 ;  Haighb  v.  Badgeley^  15  id.,  499 ;  Deliivafinoli  v. 
Corsetti^  4  Paige,  264.  A  specific  performance  in  such  cases 
is  said  to  be  impossible  because  obedience  to  the  decree  can- 
not be  compelled  by  the  ordinary  processes  of  the  court. 
Contracts  for  personal  acts  have  been  regarded  as  the  most 
familiar  illustrations  of  this  doctrine,  since  the  court  cannot 
in  any  direct  manner  compel  the  party  to  render  the  service. 

The  courts  in  this  country  and  in  England  formerly  held 
that  they  could  not  negatively  enforce  the  specific  perform- 
ance of  such  contracts  by  means  of  an  injunction  restraining 
their  violation.  3  Wait's  Actions  &  Defences,  754 ;  Marble 
Company  v.  Ripley^  10  Wallace,  340 ;  Burton  v.  Mar$hall^  4 
Gill,  (Md.,)  487 ;  De  Pol  y.  SoUke,  7  Robertson,  (N.  Y.,) 
280 ;  Kemble  v.  Kean^  6  Simons,  333;  Baldwin  v.  Society  for 
Diffusion  of  Knowledge^  9  id.,  893 ;  Fothergill  v.  Rowlandy 
L.  R.,  17  Eq.,  132. 

The  courts  in  both  countries  have,  however,  receded  some- 
what from  the  latter  conclusion,  and  it  is  now  held  that 
where  a  contract  stipulates  for  special,  unique  or  extraordi- 
nary personal  services  or  acts,  or  where  the  services  to  be 
rendered  are  purely  intellectual,  or  are  peculiar  and  individ- 
ual in  their  character,  the  court  will  grant  an  injunction  in 
aid  of  a  specific  performance.  But  where  the  services  are 
material  or  mechanical,  or  are  not  peculiar  or  individual,  the 
party  will  be  left  to  his  action  for  damages.  The  reason 
seems  to  be  that  services  of  the  former  class  are  of  such  a 
nature  as  to  preclude  the  possibility  of  giving  the  injured 
party  adequate  compensation  in  damages,  while  the  loss  of 
services  of  the  latter  class  can  be  adequately  compensated 
by  an  action  for  damages.  2  Story's  Eq.  Jur.,  §  958  a ;  3 
Wait's  Actions  &  Defenses,  754;  Pomeroy's  Eq.,  §  1343; 
California  Bank  v.  Fresno  Canal  Co.^  53  Cal.,  201 ;  Singer 
Sewing  Muhine  Co.  v.  Union  Button  Hole  Co.^  1  Holmes, 
253 ;  Lundey  v.  Wagner,  1  De  G.  M.  &  G.,  604;  South  Wales 
R.  JB.  Co.  V.  Wythes,  5  id.,  880 ;  Montague  v.  Flockton,  L.  R., 
16  Eq.,  189. 


Digiti 


zed  by  Google 


JANUARY,  1890.  365 


Wm.  Rogers  Mfg.  Co.  v.  Rogers. 


The  contract  between  the  defendant  and  the  plaintifiFs  is 
made  a  part  of  the  complaint.  The  services  which  the  de- 
fendant was  to  perform  for  the  plaintifiFs  are  not  specified 
therein,  otherwise  than  that  they  were  to  be  such  as  should 
be  devolved  upon  him  by  the  general  manager ;  "it  being 
understood  that  such  duties  may  include  traveling  for  said 
companies  whenever  in  the  judgment  of  said  general  agent 
the  interests  of  the  business  will  be  thereby  promoted ; " 
and  also  "including  such  duties  as  traveling  for  said  com- 
panies as  said  geneml  agent  may  devolve  upon  him,  includ- 
ing also  any  duties  as  secretary  or  other  oflScer  of  either  or 
both  of  said  companies  as  said  companies  may  desire  to 
have  him  perform."  These  services,  while  they  may  not 
be  material  and  mechanical,  are  certainly  not  purely  intel- 
lectual, nor  are  they  special,  or  unique,  or  extraordinary ; 
nor  are  they  so  peculiar  or  individual  that  they  could  not  be 
performed  by  any  person  of  ordinary  intelligence  and  fair 
learning.  If  this  was  all  there  was  in  the  contract  it  would 
be  almost  too  plain  for  argument  that  the  plaintifiFs  should 
not  have  an  injunction. 

The  plaintiffs  however  insist  that  the  negative  part  of  the 
contract,  by  which  tlie  defendant  stipulated  and  agreed  that 
he  would  not  be  engaged  in  or  allow  his  name  to  be  em- 
ployed in  any  manner  in  any  other  hardware,  cutlery,  flat- 
ware or  hollow-ware  business,  either  as  a  manufacturer  or 
seller,  fully  entitles  them  to  an  injunction  against  its  viola- 
tion. They  aver  iu  the  complaint,  on  information  and  be- 
lief, that  the  defendant  is  planning  with  certain  of  their 
competitors  to  engage  with  them  in  business,  with  the  intent 
and  purpose  of  allowing  his  name  to  be  used  or  employed 
in  connection  with  such  business  as  a  stamp  on  the  ware 
manufactured ;  and  they  say  such  use  would  do  thq^m  great 
and  irreparable  injury.  If  the  plaintifiFs  owned  the  name  of 
the  defendant  as  a  trade-mark  they  could  have  no  difi&culty 
in  protecting  their  ownership.  But  they  make  no  such 
claim ;  and  all  arguments  or  analogies  drawn  fi'om  the  law  of 
trade-marks  may  be  laid  wholly  out  of  the  case. 

There  is  no  averment  in  the  complaint  that  the  plaintifiFs 
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are  entitled  to  use,  or  that  in  fact  they  do  use,  the  name  of 
the  defendant  as  a  stamp  on  the  goods  of  their  own  manu- 
facture ;  nor  any  averment  that  such  use,  if  it  exists,  is  of 
any  value  to  them.  So  far  as  the  court  is  informed  the  de- 
fendant's name  on  such  goods  as  the  plaintiffs  manufacture 
is  of  no  more  value  than  the  names  of  Smith  or  Stiles  or 
John  Doe.  There  is  nothing  from  which  the  court  can  see 
that  the  use  of  the  defendant's  namie  by  the  plaintiffs  is  of 
any  value  to  them,  or  that  its  use  as  a  stamp  by  their  com- 
petitors would  do  them  any  injury  other  than  such  as  might 
grow  out  of  a  lawful  business  rivalry.  If  by  reason  of  ex- 
traneous facts  the  name  of  the  defendant  does  have  some 
special  and  peculiar  value  as  a  stamp  on  their  goods,  or  its 
use  as  a  stamp  on  goods  manufactured  by  their  rivals  would 
do  them  some  special  injury,  such  facts  ought  to  have  been  set 
out,  so  that  the  court  might  pass  upon  them.  In  the  absence 
of  any  allegation  of  such  facts  we  must  assume  that  none 
exist. 

The  plaintifiEs  also  aver  that  the  defendant  intends  to  make 
known  to  their  rivals  the  knowledge  of  their  business,  of 
their  customers,  etc.,  which  he  has  obtained  while  in  their 
employ.  But  here  they  have  not  shown  facts  which  bring 
the  case  within  any  rule  that  would  require  an  employee 
to  be  enjoined  from  disclosing  business  secrets  which  he  has 
learned  in  the  course  of  his  employment  and  which  he  has 
contracted  not  to  divulge.  Peahody  v.  Norfolk^  98  Mass., 
452. 

There  is  no  error  in  the  judgment  of  the  Superior  Court. 

In  this  opinion  the  other  judges  concurred. 
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Louis  E.  Ryder  v8.  George  R.  Cooley.     ' 

New  Haven  A  Fairfield  Cos.,  Jan.  T.,  1800.    Andrews,  C.  J.,  Oabpeh- 
TEB,  LooMis,  ToRBANOB  and  Fenn,  Js. 

The  plaintiff,  who  carried  on  a  retail  confectionery  business,  disposed  of 
his  entire  stock  and  interest  in  the  business,  put  the  purchaser  in  full 
possession,  giving  him  a  written  absolute  conveyance,  and  received  and 
retained  the  consideration,  a  small  part  of  which  was  two  notes  of  the 
purchaser  payable  on  time.  Held  that,  as  a^jcainst  creditors  of  the  pur- 
chaser, the  plaintiff  would  not  be  allowed  to  show  that,  by  an  agree- 
ment with  the  purchaser  at  the  time,  the  sale  was  to  be  conditioned 
upon  the  payment  of  the  notes. 

[Ajgued  January  21st— decided  February  17th,  1890.] 

Action  for  the  taking  and  conversion  of  a  stock  of  goods ; 
brought  to  the  Superior  Court  in  New  Haven  County.  The 
defendant  averred  in  his  answer  that  he  had  been  appointed 
trustee  in  insolvency  of  the  property  of  one  McKe^n,  who 
had  been  in  possession  of  the  goods  and  carrying  on  busi- 
ness in  the  store  containing  them,  and  that  he  took  posses- 
sion of  them  as  such  trustee.  The  case  was  tried  to  the 
court  before  F.  B.  HalU  J*^  the  facts  found  and  judgment 
rendered  for  the  defendant.  The  plaintiff  appealed.  The 
case  is  more  fully  stated  in  the  opinion. 

C,  H.  Fowler^  for  the  appellant. 

W.  C.  Case  and  TT.  K  Ely^  for  the  appellee. 

Fbnn,  J.  This  is  an  action  brought  to  recover  damages 
for  the  taking  and  convei-sion  of  pei^sonal  property.  The 
finding  discloses  that  on  July  19th,  1886,  the  plaintiff,  for 
the  agreed  price  of  $10,000,  sold  and  transferred  to  one 
McKean  the  confectionery  business  before  that  time  carried 
on  by  the  plaintiff  on  Chapel  street,  New  Haven.  It  was 
agreed  that  the  consideration  should  be  paid  and  received 
in  the  form  of  certain  shares  of  stock  at  the  valuation  of 


Digiti 


zed  by  Google 


868  JANUARY,  1890. 


Ryder  v,  Cooley. 


$5,000,  a  deed  of  an  equity  ia  certain  real  estate,  $200  in 
cash,  and  three  notes  of  McEean,  one  for  $2,540,  at  six 
months,  and  two,  one  being  for  $900  the  other  for  $600, 
each  payable  in  one  month,  and  secured  by  the  conveyance 
to  the  pkintiff  of  a  certain  other  equity  in  real  estate.  The 
cash  was  paid,  stock  transferred,  and  the  notes  and  deeds 
executed  and  delivered,  and  the  plaintiff  thereupon  gave  tr 
McKean  a  bill  of  sale,  under  seal,  absolute  in  form,  of  said 
personal  property,  and  also  delivered  to  him  possession  of 
the  store  and  goods.  The  plaintiff  has  ever  since  retained 
the  notes,  deeds  and  property,  but  they  have  been  of  no 
benefit  to  him,  no  part  of  either  of  the  three  notes  lias  ever 
been  paid,  the  stock  has  had  no  market  value,  and  the  prior 
incumbrances  on  the  real  estate  were  so  great  that  the 
plaintiff  has  never  taken  possession  of  it  and  has  regarded 
it  as  worthless.  McKean  immediately  took  possession  of 
the  store,  and  thereafter  continued  to  conduct  the  business 
in  his  own  name,  until  the  property  was,  on  August  20th, 
1886,  attached,  and  it  remained  in  the  hands  of  the  officer 
until  the  defendant,  having  been  appointed  trustee,  under  a 
voluntary  assignment  in  insolvency  made  by  McKean,  who 
was  in  fact  largely  insolvent,  took  possession  on  the  10th 
day  of  September,  1886.  The  real  value  of  the  confec- 
tionery goods  was  about  $2,000. 

During  the  trial  of  the  case  in  chief  the  plaintiff  offered 
to  prove  the  conversation  between  himself  and  McKean 
prior  to  the  execution  of  the  bill  of  sale,  for  the  purpose  of 
showing  that  the  sale  was  not  absolute,  but  that  it  was 
agreed  between  the  plaintiff  and  McKean  before  the  execu- 
tion of  the  bill  of  sale,  that  the  title  to  the  property  should 
remain  in  the  plaintiff  until  the  payment  of  the  notes  of 
$900  and  $600.  The  evidence  was  objected  to,  but  by  con- 
sent received  subject  to  objection ;  it  was  not  excluded,  but 
was  heard  and  considered  by  the  court ;  and  it  was  found 
that  there  was  no  such  agreement,  but  that  the  sale  was  in 
fact  absolute. 

The  plaintiff,  during  the  presentation  of  his  case  in  chief, 
to  prove  such  agreement,  further  offered  to  prove  the  deo- 


Digiti 


zed  by  Google 


JANUARY,  1890  869 


Ryder  r.  Cooley. 


larations  of  McKean  to  one  McDonald,  made  after  the  sale, 
but  before  the  attachment,  and  in  the  absence  of  the  defend- 
ant.    This  was  excluded,  and  the  plaintiff  excepted. 

The  defendant  recovered  judgment,  and  the  plaintiff,  hav- 
ing appealed,  assigns  as  a  reason  the  exclusion  of  said 
evidence,  and  also  makes  a  further  assignment,  entirely  un- 
necessary to  consider,  since  it  consists  of  allegations  of 
facts  in  direct  conflict  with  the  express  finding  of  the 
court,  and  is  therefore  groundless.  The  sole  question  pre- 
sented by  the  record  is — was  there  error  in  the  exclusion  of 
such  evidence;  for  although  the  plaintiff,  in  disposing  of 
property  worth  $2,000  at  the  agreed  price  of  $10,000,  may, 
as  demonstrated  by  the  result,  have  made  a  hard  bargain 
for  himself,  his  misfortune  in  this  regard  is  one  which  we 
are  not  enabled  to  remedy. 

We  do  not  find  it  necessary  to  decide  whether,  if  the  evi- 
dence which  was  offered  and  received  subject  to  objection 
was  admissible,  the  proof  of  declarations,  offered  and  re- 
jected, was  also  admissible,  since  we  are  clearly  of  the  opin- 
ion that  the  evidence  which  was  received  should  not  have 
been  considered,  and  that,  had  the  result  been  different,  its 
final  reception  would  have  afforded  the  defendant  a  valid 
reason  of  appeal.  Nor  do  we  base  this  opinion  upon  any 
such  view  of  the  bill  of  sale  as  that  it  constitutes  the  con- 
tract, or  is,  as  between  the  parties,  of  such  conclusive 
character  as  to  preclude  the  admission  of  parol  evidence 
of  the  prior  agreement  in  pursuance  of  which  it  was  ex- 
ecuted, whenever  such  evidence  is  not  for  other  reasons 
inadmissible.  The  law  of  this  state  upon  the  subject  of 
conditional  sales  has  often  been  distinctly  and  fully  enun- 
ciated. It  cannot  be  misapprehended  and  it  can  gain  noth- 
ing in  clearness  from  any  additional  statement,  illustration 
or  discussion  here.  It  is  sufficient  to  say  that  we  are 
content  with  that  law,  and  have  no  intention  by  this  deci- 
sion to  vary  or  modify  it.  Yet  in  entire  consistency  there- 
with it  is  our  duty  to  hold  that,  under  such  circumstances 
as  this  case  discloses,  where  a  man  has  sold  the  whole  trade, 
interest  and  stock  of  a  retail  store,  put  the  purchaser  in 
Vol.  LVin.— 24 
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complete  and  absolute  possession  of  it  as  an  uninterrupted 
and  continuing  business,  so  that  it  would  be  impossible  that 
the  parties  could  now  be  restored  to  their  former  condition, 
giving  to  the  buyer  as  his  credential  and  evidence  of  title  a 
sealed  and  absolute  written  conveyance ;  when,  as  was  said 
by  this  court  in  Forbes  v.  Mar%h^  16  Conn.,  384,  "  the  ven- 
dor permitted  the  vendee  to  hold  himself  out  as  owner  of 
the  property,"  and  "  himself  held  the  vendee  out  as  such 
owner ; "  where  he  has  received  and  ret^iined  the  considera- 
tion ;  as  against  a  bond  fide  purchaser,  attaching  creditor  or 
trustee  in  insolvency  representing  creditors  of  the  purchaser, 
every  principle  of  justice,  public  policy,  honesty  and  com- 
mon sense,  should  bar  and  preclude  the  claim  that,  after 
all,  the  conveyance  was  conditional  and  not  absolute,  and 
especially,  as  in  this  case,  that  it  was  conditioned  upon  the 
ultimate  payment  at  maturity  of  time  notes,  for  an  inconsid- 
erable portion  of  the  consideration.  The  very  nature  of 
the  entire  transaction  is  inconsistent  with  and  conclusively 
contradicts  such  a  claim. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 


I»8    970\ 

I S  5^1  Lucius  Stebbins  vb.  Seymour  S.  Waterhouse. 

Hartford  Dist.,  Jan.  T.,  1890.    Andbews,  C.  J.,  Carpentrb,  Loomis, 
ToKBANCE  and  Thateu,  Js. 

The  act  of  1889  (Session  Laws,  eh.  249,)  which  created  the  oflflce  of  state 
referee,  provides  that  it  shall  be  the  duty  of  the  referee  to  hear  and 
report  to  the  Superior  Court  the  facts  in  such  cases,  pending  in  that 
court,  as  shall  be  referred  to  him,  but  does  not  provide  for  any  action 
upon  the  report  by  the  court.  Held  that,  as  the  duties  to  be  performed 
by  the  referee  are  similar  to  those  performed  by  auditors  and  commit- 
tees, it  must  be  taken  to  be  the  intention  of  the  legislature  that  the 
court  should  proceed  with  a  report  from  him  in  the  same  way  that  it 
would  do  With  a  report  from  an  auditor  or  committee. 
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Whether  the  state  referee  has  power  under  the  statute  to  find  the  issue 
upon  the  facts  found  by  him :  Qucere. 

Where  he  did  so,  and  the  court,  assuming  that  he  had  not  power  to  do  it, 
itself  found  the  issue  upon  the  facts  reported,  it  was  held  that  the  enor, 
if  there  was  one,  had  become  harmless. 

The  defendant  by  a  written  contract  agreed  to  labor  for  the  plaintiff  upon 
an  orange  grove  in  Florida  for  one  year,  and  to  use  his  best  judgment 
and  all  reasonable  energy  in  carrying  out  his  instructions  and  in  pro- 
moting his  interests;  the  plaintiff  to  pay  him  $600  a  year  in  quarterly 
payments  and  to  supply  him  with  a  house,  fuel  and  necessary  table 
provisions.  Held  that  by  the  contract  the  defendant  was  required  to 
devote  his  entire  time  to  the  service  of  the  plaintiff. 

The  defendant  during  the  term  of  his  service  under  the  contract  used  a  team 
of  the  plaintiff  in  his  own  business.  Held  that,  if  he  had  not  intended 
to  pay  for  such  use,  as  he  received  a  benefit  from  it  a  promise  to  pay 
for  it  would  be  implied. 

[Argued  January  15th— decided  February  17th,  1890.] 

Action  to  recover  damages  for  neglect  to  perform  a  con- 
tract for  personal  services,  with  a  count  for  an  indebtedness 
for  the  use  of  the  plaintiffs  property;  brought  to  the  Supe- 
rior Court  in  Hartford  County.  The  case  was  referred  to 
tlie  state  referee,  who  reported  the  facts  to  the  court,  and 
found  the  issue  for  the  plaintiff  upon  the  second  count.  The 
defendant  remonstrated  against  the  acceptance  of  the  re- 
port. The  court  (JfVnw,  tT".,)  overruled  the  remonstrance  and 
accepted  the  report,  and  upon  the  facts  found  rendered  judg- 
ment for  the  plaintiff.  The  following  minute  of  the  judg- 
ment was  made  by  the  court : — 

"In  the  opinion  of  the  court  the  state  referee  exceeded  his 
authority  in  finding  the  issue  for  the  plaintiff  upon  the  facts 
found  relative  to  the  mule  and  buckboard,  and  for  the  plaint- 
iff to  recover  of  the  defendant,  the  same  being,  in  the  opinion 
of  the  court,  a  matter  of  law.  But  as  in  the  opinion  of  the 
court  the  facts  found  and  reported  entitle  the  plaintiff,  as  a 
matter  of  law,  to  recover,  such  portion  of  the  report  does 
not  harm  the  defendant,  and  may  be  treated  as  surplusage. 
Therefore  the  remonstrance  is  overruled  and  the  report  ac- 
cepted ;  and,  the  parties  agreeing  that  without  further  hear- 
ing such  judgment  shall  be  rendered  on  the  repoi-t  as  may 
seem  to  the  court  demanded  in  the  premises,  reserving  the 
right  to'appeal  as  in  other  cases,  and  claiming  that  the  court 


Digiti 


zed  by  Google 


872  FEBRUARY,  1890. 

Stebbins  v.  Waterhouse. 

is  not  authorized  to  take  any  action  whatever  on  the  report, 
the  facts  reported  by  the  referee  are  found  true,  and  there- 
upon the  issue  is  found  for  the  plaintiff,  to  recover  of  the 
defendant  for  the  use  of  said  raule  and  buckboard  the  sum  of 
$90,  and  for  services  not  performed,  as  described  in  the  re- 
port, $720,  making  the  sum  of  $810,  with  interest  thereon, 
as  found  by  the  referee,  amounting  to  $194.40,  being  a  total 
of  $1,004.40,  and  his  costs." 

The  defendant  appealed.  The  case  is  more  fully  stated 
in  the  opinion. 

W.  F.  Eenney  and  J.  W.  Coogan^  for  the  appellant. 

F,  Chamberlin^  with  whom  was  E.  S.  White^  for  the  ap- 
pellee. 

Andrews,  C.  J.  The  defendant  by  a  written  contract, 
made  the  first  day  of  April,  1881,  agreed  to  labor  for  the 
plaintiff  on  his  orange  grove  in  Florida  for  the  term  of  one 
year,  and  to  use  his  best  judgment  and  all  reasonable  energy 
in  carrying  out  the  plans  and  instructions  of  the  plaintiff  and 
in  promoting  his  interests  generally.  For  this  service  the 
plaintiff  agreed  to  pay  to  the  defendant  six  hundred  dollars, 
payable  quarterly ;  and  the  defendant  was  to  have  house  rent, 
fuel  and  necessary  table  provisions  for  the  whole  time  free  of 
charge.  The  contract  was  continued  from  year  to  year  till 
October,  1886. 

The  complaint  alleges  that  the  defendant  did  not  perform 
bis  part  of  the  contract,  but  spent  a  large  part  of  the  time 
attending  to  his  own  business  and  neglecting  the  business  of 
the  plaintiff;  and  also  alleges  that  the  defendant  used  the 
animals  of  the  plaintiff  in  and  about  his  own  business.  The 
plaintiff  claims  damages  for  such  neglect  and  for  the  use  of 
his  animals.  The  case  was  referred  to  the  state  referee,  who 
heard  the  parties  and  made  a  report  to  the  Superior  Court, 
The  report  was  accepted  by  that  court  and  a  judgment  there- 
on was  rendered  in  favor  of  the  plaintiff*  The  defendant 
appeals  and  assigns  five  reasons  of  appeal.     There  are,  how- 
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ever,  really  but  two  questions  presented: — ^first,  whether  the 
facts  found  and  reported  by  the  state  referee  legally  entitle 
the  plaintifE  to  the  judgment  in  his  favor;  and  secondly, 
whether  the  Superior  Court  was  justified  in  accepting  the  re- 
port, after  having  found  that  the  referee  had  exceeded  the 
power  conferred  on  him  by  the  statute. 

Under  the  firat  question  two  claims  are  made  by  the  de- 
fendant : — that  by  the  contract  he  was  not  required  to  devote 
his  entire  time  to  the  service  of  the  plaintifE;  and  that  dam- 
ages for  the  use  by  him  of  the  plaintifiTs  animals,  as  set  forth 
in  the  report,  could  not  be  recovered  in  this  action. 

Neither  of  these  claims  can  be  sustained.  The  contract 
is  for  labor  for  a  year,  in  an  employment  requiring  constant 
and  continous  attention.  The  salary  was  for  a  year,  with 
quarterly  payments ;  house  rent,  fuel  and  necessaries  for  the 
table  were  to  be  supplied  constantly;  and  there  is  nothing 
in  the  contmct  itself  to  indicate  that  the  service  was  not  to 
be  uninterrupted.  In  ordinary  cases  of  labor  the  method  of 
computing  the  pay  would  determine  the  character  of  the 
service.  Where  the  pay  is  constant  the  inference  is  well- 
nigh  iiTCsistible  that  the  service  is  likewise  to  be  constant. 
Moreover,  the  parties  put  a  construction  upon  the  contract 
by  their  acts  while  it  was  in  force.  Whenever  the  plaintiff 
was  himself  at  the  grove  the  defendant  did  labor  constantly 
with  the  other  persons  there  employed.  On  eacli  occasion 
when  the  plaintiff  learned  that  the  defendant  was  engaged 
in  other  business  and  spoke  to  him  about  it,  the  defendant 
said  the  other  business  was  not  taking  much,  if  any,  time, 
and  promised  to  sell  out;  and  he  did  sell  out  his  other  busi- 
ness without  making  any  claim  that  his  entire  time  did  not 
belong  to  the  plaintiff  under  the  contract — a  very  strong 
practical  admission  by  the  defendant  that  he  then  under- 
stood the  contract  to  mean  just  what  the  plaintiff  now  claims 
it  to  be.  These  considerations,  and  others  might  be  men- 
tioned, fully  sustain  the  construction  which  the  Superior 
Coiu-t  put  on  the  contract. 

We  see  no  objection  to  the  recovery  for  the  use  of  the 
mule  and  buckboard.     These  were  in  the  possession  of  the 
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defendant  as  the  plaintiffs  servant,  to  be  used  in  the  plaint- 
iffs business.  He  in  fact  used  them  in  his  own  business 
and  derived  a  benefit  from  such  use.  In  the  absence  of 
evidence  to  the  contrary  it  would  be  presumed  that  he  in- 
tended to  pay  the  reasonable  value  of  such  use.  But  if  it 
had  been  shown  that  he  did  not  intend  to  pay,  as  he  received 
a  benefit  from  the  use  natural  justice  would  require  plainly 
that  a  promise  to  pay  be  implied  upon  the  consideration  of 
that  benefit.  Webster  v.  DrinkwateVy  6  Maine,  322;  Osbam 
V.  Bell,  6  Denio,  870. 

Under  the  second  question  it  is  claimed  that  the  coui't 
erred  in  accepting  the  report  of  the  referee,  because  the 
statute  pursuant  to  which  the  report  was  made  makes  no 
provision  for  any  action  by  the  court;  and  that  the  court 
erred  in  accepting  the  report  after  having  found  that  the 
referee  had  exceeded  the  power  conferred  upon  him  by  law, 
that  is,  that  such  excess  made  the  entire  report  void. 

The  statute,  chapter  249  of  the  Acts  of  1889,  which  cre- 
ated the  office  of  state  referee,  provides  that  it  shall  be  his 
duty  to  hear  and  report  to  the  Superior  Court  the  facts  in 
such  cases  as  may  be  referred  to  him.  It  does  not  in  terms 
provide  for  any  action  upon  the  report  by  the  court  after  it 
is  returned.  The  statute  imposes  upon  the  state  referee 
duties  so  similar  to  the  duties  usually  performed  by  auditors 
or  committees,  that  we  are  led  to  conclude  that  it  uses  the 
word  "  referee  "  in  the  sense  of  auditor  or  committee ;  and  so 
it  must  be  intended  that  the  legislature  designed  the  Superior 
Court  to  proceed  with  a  report  from  the  referee  in  the  same 
way  that  it  would  proceed  with  a  report  from  an  auditor  or 
a  committee.  The  defendant  seems  to  have  understood  the 
statute  in  this  way ;  for  when  the  report  came  in  he  remon- 
strated against  its  acceptance.  He  asked  the  court  to  reject 
it.  He  evidently  understood  that  the  coui't  must  do  some- 
thing with  it.  For  the  court  to  reject  the  report  was  as 
much  beyond  the  letter  of  the  statute  as  to  accept  it.  If  it 
be  assumed  that  the  statute  does  not  confer  power  upon  the 
referee  to  "  find  the  issue  "  in  any  case,  while  in  respect  to 
the  mule  and  buckboard  he  undertook  to  find  the  issue. 
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then  there  was  error  to  that  extent  in  his  report.  But  as 
the  report  set  forth  all  the  facts  the  error  became  harmless. 
The  court,  separating  the  erroneous  part  from  the  rest  of 
the  report,  proceeded  itself  upon  the  facts  to  find  the  issue 
and  thereon  rendered  its  judgment.  A  severable  error  in  a 
judgment  even,  never  vitiates  the  whole  judgment.  The 
part  which  is  erroneous  is  set  aside  and  the  rest  stands. 
Sherwood  v.  Sherwood^  82  Conn.,  15. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


Margaret  B.  Tyler  v8.  Wilson  Waddingham. 

New  Haven  A  Fairfield  Cos.,  Oct.  T.,  1889.    Andrews,  C.  J.,  Cabpen- 
TEB,  LooMis,  Pebkticb  and  J.  M.  Hall,  Js. 

The  defendant  in  1881  authorized  K  to  contract  for  the  optional  right  to 
purchase  lands  on  the  shore  of  Long  Island  Sound,  agreeing  to  furnish 
money  for  the  purpose,  it  being  their  intention  during  the  life  of  the 
options  to  organize  a  corporation  to  take  the  lands  at  an  advanced 
price,  the  defendant  to  have  two  thirds  and  K  one  third  of  the  profits. 
The  defendant  advanced  several  thousand  dollars  which  was  placed  in 
a  bank  in  the  name  of  £"  as  trustee.  The  plaintiff  owned  a  large  farm 
which  was  a  part  of  the  land  embraced  by  their  scheme,  and  K  went 
to  her  and  proposed  to  purchase  it,  stating  that  he  was  the  agent  of  a 
company  of  which  the  defendant  was  the  head,  and  upon  his  solicita- 
tion she  signed  a  contract  to  convey  the  farm  to  K  or  his  appointees 
on  or  before  March  1, 1882,  and  K  by  it  agreed  to  pay  $50,000  for  the 
land,  which  was  afterwards  reduced  to  $40,000  by  agreement.  In  Feb- 
ruary, 1882,  the  conveyance  was  made  to  JT,  who  paid  $5,000  in  money 
and  gave  two  notes  of  $5,000  and  $30,000  payable  in  one  and  ten  years, 
and  mortgaged  back  the  land  as  security  for  them.  The  purchase  was 
made  by  K  without  the  authority  of  the  defendant,  who  did  not  know 
of  it  until  the  summer  of  1882,  when,  on  being  informed  of  it  by  K,  he 
undertook  with  him  to  form  a  company  to  take  the  lands.  The  com- 
pany was  formed,  and  in  October,  1882,  JT,  at  the  defendant's  request, 
deeded  to  it  the  lands  in  question  and  other  lands  purchased  by  him, 
and  the  company  issued  to  him  as  paid-up  stock  all  but  five  shares  of 
its  capital,  $800,000,  the  defendant  giving  him  a  written  statement 
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that  he  was  entitled  to  one  third  of  the  profits  from  the  lands.  After 
the  defendant  knew  that  K  had  obtained  deeds  of  land  in  his  own 
name,  he  continued  to  advance  him  money  in  aid  of  the  enterprise  and 
endeavored  to  induce  others  to  become  interested  in  the  scheme  for  the 
development  of  the  lands.  Held  that  the  relation  of  the  defendant  an4 
K  was  tiiat  of  partners. 

But  held  that  if  the  plaintiff,  in  conveying  the  farm  to  K  and  taking  his 
notes  in  payment,  had  elected  to  give  exclusive  credit  to  him,  she  could 
not  proceed  against  the  defendant  now. 

But  in  all  such  cases  the  election  must  be  made  with  full  knowledge  as  to 
the  relations  of  the  parties  between  whom  the  choice  is  to  be  made. 

And  the  rule  requires  actual  knowledge  as  distinguished  from  constructive 
knowledge. 

The  two  notes  of  K  held  by  the  plaintiff  and  secured  by  the  mortgage  were 
for  $5,000,  payable  in  one  year,  and  for  $30,0(X),  payable  in  ten  years, 
both  with  semi-annual  interest.  In  October,  1883,  when  the  first  note 
was  several  months  overdue,  the  defendant  gave  the  pUlntiff  the  fol- 
lowing guaranty: — **In  consideration  that  Mrs.  M.  B.  T.  has  at  my 
request  agreed  to  forbear  for  two  years  from  the  present  time  to  take 
any  steps  to  collect  by  legal  process  the  principal  of  the  note  of  $5,000, 
dated  Feb.  28th,  1882,  signed  by  £.  L.  K.,  payable  to  her  one  year  from 
date,  with  interest  at  six  per  cent  per  annum,  payable  semi-annually, 
unless  requested  by  me  to  take  such  steps,  I  hereby  guarantee  the  punc- 
tual payment  of  each  and  every  instalment  of  interest  on  said  note  as 
they  shall  become  due,  and  also  of  each  and  every  instalment  of  interest 
that  shall  come  due  on  the  note  of  said  K.  for  $30,000,  payable  ten 
years  from  date.''  Held  that  the  guaranty  was  not  limited  to  the  two 
years  for  which  forbearance  of  suit  was  agreed,  but  was  a  guaranty  of 
the  payment  of  the  interest  on  both  notes  until  the  principal  of  both 
was  paid. 

This  guaranty  being  absolute,  no  demand  upon  the  maker  of  the  notes  was 
necessary  before  bringing  suit  upon  it. 

K  having  died  the  plaintiff  presented  the  notes  against  his  estate,  which 
was  in  settlement  as  a  solvent  estate,  but  after  the  time  for  presenting 
claims  had  expired  withdrew  them.  Held  not  to  discharge  the  de- 
fendant from  his  liability  on  the  guaranty. 

The  negotiations  between  the  parties  which  resulted  in  the  agreement  to 
give  the  guaranty  took  place  on  Sunday,  but  the  written  guaranty  was 
not  executed  until  a  secular  day.  Held  not  to  be  invalidated  by  the 
fact  that  the  negotiations  were  on  Sunday. 

The  court  below  made  a  finding  in  detail  of  sundry  facts  and  then  pro- 
ceeded thus:— '^  Upon  said  finding  I  further  find  the  second  defense  to 
the  first  count  true,''  (that  the  plaintiff  had  elected  to  give  exclosiye 
credit  to  K.)  Held  to  be  a  conclusion  of  law  and  not  a  finding  upon 
evidence,  and  therefore  reviewable  upon  error. 

[Argued  October  22d,  1880— decided  February  7th,  1890.] 

Action  to  recover  the  amount  of  a  certain  note  overdue 
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and  interest  upon  another  note  not  yet  due,  upon  a  guaranty 
of  the  defendant;  brought  to  the  Superior  Court  in  New 
Haven  County,  and  tried  to  the  court  before  Fenn^  J.  Facta 
found  and  judgment  rendered  for  the  plaintiff  for  f  1,050. 
Both  parties  appealed.     The  case  is  fully  stated  in  the  opinion. 

S.  JS.  Baldwin  and  T.  H.  Mussell^  for  the  plaintiff. 

ff.  Stoddard  and  C.  K.  Bush^  with  whom  was  C.  Kleiner, 
for  the  defendant. 

LoOMis,  J.  The  record  in  this  case  as  it  comes  to  this 
court  is  unnecessarily  voluminous  and  complicated. 

The  complaint  as  first  brought  to  the  September  session, 
1887,  of  the  Superior  Court  for  New  Haven  County,  was 
against  three  defendants,  namely : — The  West  Shore  Land 
Improvement  Company,  a  New  York  corporation,  having  an 
office  and  doing  business  in  Orange  in  this  state ;  Edward 
A.  Anketell  of  New  Haven,  as  administrator  of  the  estate 
of  Edward  L.  Kimberly,  late  of  said  Orange,  deceased; 
and  Wilson  Waddingham  of  said  Orange ;  all  of  whom  re- 
mained defendants  until  the  23d  day  of  February,  1888. 

Meanwhile  sundry  voluminous  motions  to  strike  out  and 
expunge  portions  of  the  complaint  were  heard  by  the  court 
and  in  part  sustained.  Also  sundry  demurrers  by  the  de- 
fendants to  the  complaint  for  multifariousness  and  misjoinder 
of  defendants  were  heard  and  sustained  by  the  court.  After 
which,  on  the  date  last  mentioned,  the  plaintiff  by  written 
withdrawal  signed  by  her  attorney,  and  made  part  of  the 
record,  wholly  discontinued  the  action  against  all  the  de- 
fendants mentioned  except  Waddingham,  and  filed  a  new 
complaint,  called  in  the  record  the  "  second  amended  supple- 
mental complaint,"  upon  which  the  trial  proceeded  against 
Waddingham  alone. 

This  complaint  consisted  of  two  counts.  The  first  count 
sought  to  make  Waddingham  liable,  either  as  unnamed  prin- 
cipal or  as  a  partner  with  Kimberly,  to  pay  a  note  of  five 
thousand  dollars  described  in  the  complaint  and  given  by 
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Kimberly  on  the  purchase  by  him  of  certain  real  estate 
belonging  to  the  plaintiff. 

The  second  count  was  based  upon  an  express  contract  by 
Waddingham  as  guarantor  for  the  payment  of  the  interest 
on  the  note  for  five  thousand  dollars,  and  also  on  another 
note  for  thirty  thousand  dollars  given  by  Kimberly^to  the 
plaintiff  on  account  of  the  purchase  mentioned. 

The  court  found  for  the  defendant  on  the  first  count  and 
for  the  plaintiff  on  the  second,  and  both  parties  have  ap- 
pealed to  this  court. 

The  facts  found  by  the  court  are  in  substance  as  follows : — 
In  1881  Kimberly  entered  into  an  agreement  with  the  defend- 
ant Waddingham,  by  which  the  latter  was  to  furnish  money 
to  procure  options  to  purchase  land  (including  the  plaintiffs) 
on  and  near  the  shore  of  Long  Island  Sound  in  the  towns  of 
Orange  and  Milford,  and  then  during  the  life  of  the  options 
to  organize  a  corporation  to  ^tjike  the  lands  at  an  advanced 
price.  Waddingham  was  to  have  two  thirds  and  Kimberly 
one  third  of  the  profits,  and  the  former  agreed  to  advance 
to  Kimberly,  and  did  so,  fifteen  thousand  dollars  toward  the 
accomplishment  of  said  objects.  The  sums  so  advanced 
were  to  be  and  were  deposited  in  a  bank  mutually  agreed 
on,  in  the  name  of  E.  L.  Kimberly,  trustee.  The  defendant 
between  the  6th  day  of  September,  1881,  and  the  28th  day 
of  February,  1883,  inclusive,  at  different  times  advanced  to 
Kimberly  in  the  aggregate  the  sum  of  forty-five  thousand 
three  hundred  and  fifty-nine  dollars,  of  which  five  thousand 
dollars  was  paid  back. 

The  plaintiff  owned  a  large  farm,  as  described  in  the  com- 
plaint, which  was  a  part  of  the  land  the  agreement  between 
Kimberly  and  the  defendant  had  reference  to.  Kimberly  at 
first  went  to  the  plaintiff  accompanied  by  a  real  estate  bro- 
ker to  negotiate  for  the  purchase  of  her  farm,  but  as  they 
were  not  financially  responsible  she  refused  to  negotiate  with 
them  until  they  announced  themselves  as  agents,  and  gave 
her  to  understand  they  were  agents  of  a  company  of  which 
the  defendant  was  the  head.  Afterwards,  on  the  6th  of  Oc- 
ttiber,  1881,  she  entered  into  an  agreement  in  writing  signed 
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by  her  and  Kiiuberly,  by  which  she  agreed  to  convey  the 
land  to  Kimberly,  or  his  appointees,  on  or  before  March  1st, 
1882,  and  Kimberly  on  his  part  agreed  to  make  payment 
and  give  security  as  specified  in  the  agreement.  The  price 
first  agreed  to  be  paid  for  the  farm  was  fifty  thousand  dol- 
lars, but  afterwards,  before  the  day  for  the  giving  of  the 
deed,  in  February,  1882,  by  reason  of  Kimberly's  represen- 
tation made  to  the  plaintiff  that  he  would  not  be  able  to 
carry  out  the  contract  at  the  price  first  agreed,  she  reluct- 
antly consented  to  reduce  the  purchase  price  to  forty  thousand 
dollars,  and  the  agreement  was  so  modified.  In  February, 
1882,  the  conveyance  was  made  to  Kimberly,  whb  made  part 
payment  in  money  out  of  the  funds  furnished  by  the  defend- 
ant, and  for  the  remainder  of  the  purchase  price  executed 
and  delivered  to  the  plaintiff  notes  described  in  the  com- 
plaint, and  mortgaged  the  land  so  purchased  as  security  for 
their  payment  to  the  plaintiff. 

In  fact  the  defendant  did  not  authorize  Kimberly  to  make 
any  purchases  of  land  or  give  notes  and  mortgages  for  such 
purchases,  either  in  his  name  or  in  Kimberly's,  or  on  account 
of  either  or  both,  except  to  the  extent  of  the  purchase  of 
options.  He  was  not  aware  that  Kimberly  had  done  more 
until  the  summer  of  1882,  when  he  was  informed  of  the 
facts  by  Kimberly,  who  urged  him  to  assist  in  the  formation 
of  a  company,  which  the  defendant  consented  to  do,  hoping 
thereby  to  get  some  of  his  money  back. 

On  the  28th  of  October,  1882,  Kimberly,  at  the  request 
and  solicitation  of  the  defendant,  deeded  all  the  lands  pur- 
chased by  him,  or  the  equities  therein,  to  the  West  Haven 
Shore  Land  Improvement  Company,  and  the  company  issued 
to  him  paid  up  capital  stock  to  the  amount  of  nearly  eight 
hundred  thousand  dollars,  being  all  except  five  shares  of 
the  capital  of  the  company,  in  return  for  the  lands;  and 
the  defendant  gave  Kimberly  a  wiiting  stating  tliat  he  was 
entitled  to  one  third  interest  in  the  profits  of  the  lands  so 
conveyed  by  him. 

The  court  also  finds  that,  after  the  defendant  knew  that 
Kimberly  had  obtained  deeds  of  land  in  his  own  name,  he 
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continued  to  loan  him  money  to  assist  him  and  endeavored 
to  induce  others  to  become  interested  in  the  scheme  for  the 
development  of  the  lands,  and  tried  to  secure  the  construc- 
tion of  a  railroad  to  benefit  the  propertjs  but  without  suc- 
cess. Kimberly  paid  the  interest  on  the  plaintiffs  notes  to 
February  28th,  1883,  inclusive ;  and  the  defendant  paid  it 
from  that  time  to  August  28th,  1886,  inclusive ;  and  since 
October  1st,  1886,  the  defendant  has  been  in  exclusive  pos- 
session and  control  of  all  the  property  in  question,  taking 
all  the  rents  and  profits. 

In  reference  to  the  seventh  paragraph  in  the  first  count  of 
the  plaintiffs  complaint,  which  alleged  that  "the  plaintifiP 
when  she  accepted  said  notes  did  not  know  of  the  nature  of 
the  agreement  between  Kimberly  and  Waddingham,  and 
did  not  intend  to  release  any  claim  against  Waddingham," 
the  finding  is  as  follows : — 

"  The  plaintiff  testified  in  her  deposition  that  when  she 
took  these  notes  the  only  knowledge  she  had  of  the  nature  and 
terms  of  any  agreement  then  existing  between  Kimberly  and 
Waddingham,  was  that  she  'understood  they  were  only 
agents  for  a  land  improvement  society,  of  which  Wadding- 
ham was  the  head  and  formed  the  responsible  party;'  and 
that  she  did  not  intend,  by  so  doing,  to  release  Waddingham 
or  any  other  person  from  any  claim  she  might  have  against 
him  or  them;  and  that  in  taking  the  notes  and  mortgages, 
(she  also  took  and  holds  a  mortgage  from  Kimberly  of  a 
one  third  interest  in  other  property  valued  at  $11,400  as 
additional  security  for  the  $5,000  note,)  she  did  not  give 
exclusive  credit  to  Kimberly,  and  did  not  consider  that  she 
in  any  way  released  any  rights  against  Waddingham  or  any 
company  that  might  be  liable  to  her.  On  the  whole  evi- 
dence, however,  I  am  of  opinion,  and  find,  that  the  sole 
influence  which  the  understanding  and  belief  on  the  part  of 
the  plaintiff  that  Kimberly  was  acting,  not  on  his  own  sole  and 
unassisted  responsibility,  but  upon  that  of  Mr.  Waddingham 
or  of  some  company  formed  or  to  be  formed  in'  which  he 
was  interested,  exerted  over  her,  was  that  she  was  thereby 
convinced  that  the  scheme  would  be  carried  through  and 
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the  notes  and  mortgages  discharged,  but  I  do  not  find  that 
when  she  accepted  the  notes  and  mortgages  from  Kimberly 
she  had  any  understanding  or  belief  that,  apart  from  the 
security  upon  the  real  estate,  there  was  any  other  individual 
or  company  personally  bound  or  liable  to  her  for  the  con- 
tract price  or  any  part  thereof." 

The  court  also  adds — "  And  upon  said  finding  I  further 
find  the  second  defense  to  the  first  count  true ; "  which  de- 
fense was  as  follows : — 

"1.  The  plaintiif  elected  to  give,  and  did  give,  sole  and 
exclusive  credit  to  Kimberly  in  the  transactions  set  up  in 
the  fifth  and  sixth  paragraphs  of  said  count. 

"2.  The  plaintiflE  accepted  in  payment  of  the  property 
described  in  plaintiffs  exhibit  -4,  the  notes  of  Kimberly  set 
up  in  paragraph  six,  secured  by  a  first  mortgage  fi-om  Kim- 
berly to  the  plaintifE  upon  the  property. 

"  3.  The  plaintiff  still  holds  and  owns  said  mortgages." 

The  plaintiff,  in  support  of  her  appeal,  claims  that  the 
triiil  court  erred  in  its  rulings  in  four  respects. 

1.  In  sustaining  the  demurrer  for  misjoinder  of  parties 
and  causes  of  action. 

2.  In  holding  that  the  relationship  of  partnere  or  princi- 
pal and  agent  did  not  exist  between  Kimberly  and  the  de- 
fendant. 

3.  In  allowing  Bush,  the  attorney,  the  privilege  of  counsel 
in  refusing  to  answer  certain  inquiries. 

4.  In  striking  out  certain  paragraphs  from  the  amended 
supplemental  complaint. 

In  regard  to  the  questions  as  to  misjoinder,  they  are  not 
properly  before  this  court  for  review,  for  the  reason  that  the 
plaintiff  withdrew  her  case  against  the  West  Haven  Shore 
Land  Improvement  Company  and  against  the  administrator 
of  Kiniberly,  and  filed  a  new  complaint  against  the  present 
defendant  alone.  The  action  was  discontinued  against  the 
other  two  parties,  so  that  it  was  no  longer  in  the  Superior 
Court,  and  therefore  it  could  not  be  appealed  from  that 
court  to  this  court.  The  motives  for  withdrawal  are  of  no 
consequence.    It  is  equally  immaterial  whether  it  was  be- 
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cause  the  plaintiff  thought  she  had  no  case,  or  because  she 
knew  the  court  thought  so.  In  contemplation  of  law  the 
case  was  taken  out  of  court  by  the  voluntary  action  of  the 
plaintiff,  and  placed  beyond  the  reach  of  all  courts,  unless 
upon  some  appropriate  proceeding  for  its  reinstatement. 

We  come  next  to  the  question  whether  upon  the  facts 
contained  in  the  finding  the  relation  of  partners,  or  of  prin- 
cipal and  agent,  existed  between  Kiraberly  and  the  defend- 
ant, so  that  the  debts  contracted  by  Kimberly  in  dealing 
with  the  plaintiff  were  the  debts  also  of  the  defendant.  The 
form  of  the  question  implies  not  only  that  the  true  answer 
to  be  given  is  in  doubt,  but  that  the  relation  of  the  parties 
must  be  either  that  of  principal  and  agent  or  copartners. 

We  discover  very  few  indications  of  ordinary  agency.  In 
the  light  of  the  few  facts  given  it  is  extremely  difficult  to 
point  out  the  principal  who  is  to  command  or  the  servant 
who  is  to  obey.  Although  Kimberly  invented  the  scheme 
and  first  proposed  it  to  Waddingham,  and  the  form  of  pro- 
posal at  first  indicated  that  all  that  was  expected  of  Wad- 
dingham was  to  furnish  him  money  for  a  consideration,  yet, 
as  finally  launched,  it  entirely  loses  the  appearance  of  being 
Kimberly's  sole  enterprise,  and  he  no  longer  seems  a  mere 
borrower  of  money  from  Waddingham,  who  ia  to  receive 
two  thirds  of  the  profits  in  lieu  of  interest;  for  KimberlyV 
receipt,  which  the  court  finds  was  executed  at  the  same  time 
as  a  part  of  the  transaction,  shows  that  the  money  so  fur- 
nished was  "  to  be  deposited  in  a  bank  agreed  upon,  to  his 
credit  as  trustee,  for  the  purpose  of  making  contracts  for 
land,"  etc.,  and  the  writing  concludes — "  following  is  the  in- 
terest each  party  shares  in  the  projits,^^  Then  after  the  signa- 
ture and  date  there  was  added — *'  The  profits  from  the  above 
investment  are  to  be  divided  as  follows : — One  third  to  E. 
L.  Kiraberly;  two  thirds  to  Wilson  Waddingham  &  Co. 
(signed)  E.  L.  Kimberly."  Thus  showing,  if  not  directly, 
by  necessary  inference,  that  there  were  two  equal  parties, 
regarded  as  principals,  each  of  whom  was  a  sharer  in  the 
profits,  and  that  there  was  a  common  investment,  a  common 
adventure  on  the  joint  account  of  the  two  concerned,  with 
a  definite  agreement  as  to  the  division  of  the  profits. 


Digiti 


zed  by  Google 


MARCH,  1890.  383 


Tyler  v.  Waddingham. 


It  is  true  that  Kimberly  was  not  at  first  expressly  author- 
ized to  take  deeds  in  his  own  name  and  give  his  own  notes, 
and  that  the  scheme  as  first  proposed  contemplated  the  pur- 
chase of  options  to  obtain  the  land  and  afterwards  selling 
the  same  at  an  advance  to  a  corporation  to  be  formed  for  the 
purpose  of  purchasing  it.  But  after  the  defendant  knew  all 
the  facts  as  to  Kimberly's  transactions,  he  immediately  ac- 
cepted all  the  benefits,  continued  to  furnish  money  to  effec- 
tuate the  common  object,  was  active  in  promoting  schemes 
for  the  development  of  the  property  and  the  enhancement 
of  its  value,  procured,  or  assisted  in  procuring,  the  forma- 
tion of  a  corporation  as  contemplated,  and  induced  Kimberly 
to  convey  the  land  in  question  and  other  lands  purchased  in 
the  same  way  to  the  corporation,  at  the  enormous  valuation 
of  eight  hundred  thousand  doUara,  for  which  stock  was  issued 
to  Kimberly  nominally  representing  that  sum.  And  imme- 
diately upon  the  consummation  of  all  these  transactions  the 
defendant  wrote  to  Kimberly  as  follows : — 

"  West  Haven,  Conn.,  Oct.  30, 1882. 
"  E.  L.  Kimberly,  Esq., 

"In  reply  to  your  inquiries,  I  beg  to  state  that  you  are 
entitled  to  one  third  interest  of  the  profits  of  all  the  lands 
purchased  by  you  and  this  day  deeded  by  you  to  the  West 
Shore  Land  Improvement  Company.    Yours  sincerely, 

"Wilson  Waddingham." 

In  the  light  of  all  these  facts  will  not  the  law  recognize 
the  features  of  a  partnership,  especially  in  behalf  of  a  thijd 
person? 

Let  us  ascertain  and  apply  the  sharpest  and  most  approved 
legal  tests  of  this  relation.  In  Loomis  v.  Marshy  12  Conn., 
69,  this  court  said: — "The  test  of  partnership  is  a  commu- 
nity of  profit,  a  specific  interest  in  the  profits  as  profits,  in 
contradistinction  to  a  stipulated  portion  of  the  profits  as  a 
compensation  for  services."  Smith,  in  his  Mercantile  Law, 
p.  26,  says : — "  To  constitute  such  a  community  of  profit  as 
is  requisite  to  a  partnership,  the  partner  must  not  only  share 
in  the  profits  of  his  companions,  but  share  in  them  as  a 
principal ;  that  is,  he  must  not  be  a  mere  agent,  factor  or 
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servant,  receiving  in  lieu  of  wages  a  sura  proportional  to 
the  profit  gained  by  his  employers.  Still,  if  a  servant  or 
agent  stipulate  for  a  share  in  the  profits  and  so  entitles  him- 
self to  an  account  of  them,  he  becomes  as  to  third  persons 
a  partner."  Parsons,  in  his  treatise  on  Partnership  (2d  ed., 
p.  149,)  says : — "  We  should  hold  the  test  of  partnership  to 
be  *  *  *  has  the  party  lending  or  contributing  the  money 
acquired  by  his  bargain  a  proprietary  interest  in  the  profits 
while  they  remain  undivided?  If  he  has,  he  is  liable  as  a 
partner ;  otherwise  he  is  not  so  liable."  In  3  Kent's  Com- 
mentaries, p.  22,  note  a,  it  is  said : — "  It  is  not  essential  to 
a  partnership  that  there  should  be  a  communion  of  interest 
in  the  capital  stock  and  also  in  the  profit  and  loss.  If  there 
be  a  community  of  profit,  or  of  profit  and  loss,  in  the  adven- 
ture or  business  between  the  parties,  they  will  bo  partners 
in  the  profit  and  loss,  though  not  partners  in  the  capital 
stock.  If,  however,  there  be  no  agreement  between  the  par- 
ties on  the  point,  the  presumption  will  be  a  community  of 
interest  in  the  property  as  well  as  in  the  profit  and  loss. 
*  *  *  There  is  also  a  distinction  between  a  stipulation  ftir 
a  compensation  for  labor  proportioned  to  the  profits,  with- 
out any  specific  lien  upon  such  profits,  and  which  does  ncit 
make  a  person  a  partner,  and  a  stipulation  for  an  interest  in 
such  profits,  which  entitles  the  party  to  an  account  a^  a 
partner.'*  This  Chancellor  Walworth,  in  Champion  v. 
Bostmck^  18  Wend.,  185,  and  Mr.  Justice  Wilde,  in  Denny 
V.  Cabot^  6  Met.,  82,  held  to  be  a  sound  distinction  as  regards 
the  rights  of  third  persons. 

In  all  these  citations  we  may  recognize  one  and  the  same 
test — a  proprietary  interest  in  the  profits  while  they  remain 
a  part  of  the  undivided  stock ;  and  we  ask,  after  Kimberly 
had  sold  the  lands  in  question,  could  not  Waddingham  have 
maintained  an  action  of  account  against  him  to  have  their 
relative  rights  in  the  avails  of  the  sale  adjusted,  or  must  he 
content  himself  with  an  action  at  law  for  the  use  of  money? 
Could  he  not  even  have  followed  the  profits  into  the  com- 
mon reservoir  created  by  the  parties  to  receive  them, — 
namely,  this  corporation,  to  which  the  lands  were  sold,  and 
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have  the  stock  of  the  corporation  distributed  according  to 
their  respective  proprietary  interests  in  the  profits?  Or,  on 
the  other  hand,  if  the  corporation  had  issued  to  Wadding- 
ham all  the  stock  which  represented  the  value  of  the  lands 
sold,  could  not  Kimberly  have  maintained  account  to  deter- 
mine his  interest,  or  must  he  have  simply  sued  Waddingham 
for  his  services  ? 

It  is  now  well  established  that  there  may  be  a  partnership 
to  ti-ade  in  land.  Brady  v.  Calh/mn^  1  Penrose  &  Watts, 
140 ;  Morse  v.  Richmond^  97  111.,  303 ;  Heidett  v.  Fairbanks, 
40  Oliio  St.,  232 ;  Bale  v.  Hamilton,  5  Hare,  369. 

In  Richards  v.  Ghrinnell,  63  Iowa,  44,  by  an  oral  agree- 
ment A  was  to  furnish  money  with  which  B  was  to  buy 
land,  taking  the  title  in  As  name.  A  was  to  receive  for  his 
capital  ten  per  cent  interest  and  half  the  profits  from  the 
sale  of  the  land.  A  brought  an  action  of  account  against 
jB,  which  was  sustained  on  the  ground  that  A  and  B  were 
partners.  In  Hill  v.  Sheibley,  68  Geo.,  556,  B  received  the 
money  of  -4.,  to  be  invested  on  joint  account  in  buying  land. 
If  no  investment  should  be  made  the  money  was  to  be  re- 
turned. A  died  and  his  administrator  sued  B  and  obtained 
a  verdict,  which  the  higher  court  set  aside  on  the  ground 
that  B  was  not  a  trustee  or  agent,  but  a  partner  of  A. 

If  then  we  have  established  the  position  that  Wadding- 
ham and  Kimberly  were  partners,  there  being  no  question 
that  the  contracts  for  the  purchase  of  the  plaintiffs  land 
and  the  notes  given  in  payment  therefor  were  strictly  in 
pursuance  of  the  purpose  and  business  of  the  partnership, 
the  liability  of  Waddingham,  primd  facie,  is  established  in 
favor  of  the  plaintiflE.  But  this  prim&  facie  liability,  based 
on  the  presumption  that  all  the  partners  are  equally  liable 
for  the  obligations  of  the  copartnership,  may  be  rebutted  by 
direct  evidence  that  the  credit  was  not  given  to  the  partner- 
ship, but  to  an  individual  member  of  it.  Smith  v.  Watson, 
2  Barn.  &  Cress.,  401 ;  Unsign  v.  Hands,  1  Johns.  Cases,  171. 

If  then   the  finding  shows  that  the  plaintiflE  elected  to 
give  exclusive  credit  to  Kimberly  at  the  time  of  the  making 
of  the  contract  in  question,  she  cannot  proceed  against  the 
Vol.  Lvni. — 25 
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defendant  now.  The  counsel  for  the  defendant  claims  that 
this  point  is  settled  as  a  question  of  fact  by  the  finding  of 
the  court  that  the  second  defense  to  the  first  count  is  true, 
which  presents  this  precise  issue.  This  claim  would  be  un- 
answerable if  intended  to  be  bo  found  as  a  question  of  fact 
based  on  appropriate  evidence  before  the  court.  But  it  is  to 
be  noticed  that  this  is  at  the  conclusion  of  what  the  court 
calls  its  8i)ecial  finding  of  facts,  and  the  court  in  terms 
says — "And  upon  said"  (special)  "finding  I  further  find 
the  second  defense  to  the  first  count  true."  It  was  not 
therefore  intended  as  a  finding  of  a  fact  based  on  inde- 
pendent evidence,  but  only  as  an  application  of  the  special 
facts  previously  stated  to  the  determination  of  the  legal 
issue  raised  by  the  second  defense.  The  question  is  there- 
fore controlled  by  the  special  facts  referred  to  and  the  legal 
conclusions  to  be  drawn  therefrom. 

Such  a  finding  was  held  reviewable  in  Mead  v.  Nbye9,  44 
Conn.,  487 ;  and  in  Hayden  v.  Allyn^  55  Conn.,  280,  tliis 
point  was  even  more  fully  considered.  The  finding  there 
concluded — "  Upon  the  facts  set  forth  it  is  found  that  said 
transfer  was  not  made  in  good  faith  in  the  regular  course  of 
business,  and  was  made  in  view  of  insolvency  and  with  in- 
tent to  prefer  a  creditor,  the  defendant  company."  In 
regard  to  which  we  then  said — "If  this  had  been  a  conclu- 
sion of  fact  from  the  evidence  before  the  court  it  could  not 
be  reviewed ;  but  it  is  very  clearly  an  inference  of  law  from 
the  facts  specifically  found.  The  evidence  had  exhausted 
itself  in  producing  the  facts  thus  found.  Nothing  remained 
but  for  the  court  in  the  exercise  of  its  legal  judgment  to 
draw  its  inference  from  the  facts.  This  the  judge  himself 
distinctly  states  in  saying  that  this  conclusion  is  upon  the 
facts  set  forth.  In  such  a  case  the  conclusion  of  the  court 
can  always  be  reviewed  by  the  appellate  court.  An  erro- 
neous conclusion  is  an  error  of  law  and  not  an  error  in  an 
inference  of  fact." 

The  question  then  for  review  in  the  case  at  bar  is,  whether 
the  conclusion  of  the  court  that  the  plaintiff  had  elected  to 
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give  exclusive  credit  to  Kimberly  was  warranted  by  the  spe- 
cial facts  found. 

It  seems  to  us  that  these  facts,  when  examined  in  the  light 
of  well-established  legal  principles,  will  be  found  to  lack  at 
least  one  essential  eiement  of  a  binding  election,  which  is, 
full  knowledge  as  to  the  relation  of  the  parties  between 
whom  the  choice  is  to  be  made.  If  we  reason  merely  from 
the  nature  of  the  act  the  necessity  of  such  knowledge 
would  be  implieii,  for  without  it  it  would  be  impossible  to 
make  a  selection  from  two  or  more  persons.  But  however 
this  may  be,  no  rule  of  law  is  better  established  than  this. 
Parsons,  in  his  treatise  on  Partnership,  2d  ed.,  p.  110,  says, 
speaking  of  the  effect  of  giving  credit  to  one  partner  alone: 
— "It  must  however  be  remembered  that  this  credit,  to  ex- 
onerate the  other  partners,  must  be  given  knowingly  and 
voluntarily.  For  if  one  sold  goods  actually  to  a  firm,  but 
through  the  agency  of  a  partner  whom  he  did  not  know  to 
be  a  partner,  and  accordingly  charged  the  same  to  that  part- 
ner alone,  the  firm  would  still  be  bound.  We  think  this 
rule  applies  equally  to  all  simple  contracts,  whether  oral  or 
written." 

The  rule  applicable  to  an  after-disclosed  partner  is  identi- 
cal with  that  as  to  an  after-disclosed  principal.  In  Merrill  y, 
Kenyan^  48  Conn.,  314,  this  court  insisted  upon  the  necessity 
of  full  and  actual  knowledge  in  order  to  debar  a  seller  of 
goods  to  an  agent  from  his  right  to  make  the  principal  his 
debtor  on  discovering  him,  and  held  that  where  the  seller 
took  the  promissory  note  of  the  buyer  for  the  goods,  with 
knowledge  that  he  was  an  agent,  but  without  knowing  who 
the  principal  was,  he  was  not  thereby  debarred  from  after- 
wards electing  to  make  the  principal  his  debtor. 

The  knowledge  which  the  plaintiff  possessed,  as  found  by 
the  court,  falls  far  short  of  the  full  measure  required  by 
law.  It  is  found  that  the  plaintiff  testified  that  she  under- 
stood Kimberly  to  be  only  agent  of  a  land  improvement 
society,  of  which  Waddingham  was  the  head  and  formed 
the  responsible  party,  but  she  did  not  intend  to  give  exclu- 
sive credit  to  Kimberly,  nor  release  rights  she  might  have 
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against  Waddingham  or  any  company  that  might  be  respon- 
sible to  her.  The  court  however  in  effect  found  on  the 
whole  evidence  that  her  belief  was  that  Waddingham  was 
not  legally  holden,  but  that  his  connection  with  an  inter- 
ested company  was  such  that  the  scheme  would  be  carried 
out,  but  at  the  same  time  she  had  no  idea  that  any  other  in- 
dividual or  company  was  personally  bound  to  pay  her  for 
the  land. 

If  it  be  suggested  that  the  mention  of  Waddingham  as  hav- 
ing some  influential  connection  with  the  matter  was  suflBcient 
to  put  the  plaintiff  on  inquiry  and  give  her  the  means  of 
knowledge,  we  reply  that  the  rule  requires  actual  knowl- 
edge in  contradistinction  to  that  which  is  constructive,  and 
full  knowledge  in  contradistinction  to  that  which  is  partial. 
Thompson  v.  Davenport,,  9  Barn.  &  Cress.,  78 ;  Raymond  v. 
Crown  ^  Eagle  Milh^  2  Met.,  319.  Both  these  cases  are 
cited  with  approval  in  Merrill  v.  Kenyon^  9upra. 

It  will  not  suflBce  to  disclose  the  name  of  one  who  was  in 
fact  partner  or  principal  unless  his  true  position  as  such  be 
also  disclosed.  There  seems  to  have  been  an  utter  miscon- 
ception on  the  part  of  the  plaintiff  of  the  true  position  of 
Waddingham  relative  to  the  case;  and  furthermore  there 
was  one  material  fact  that  it  was  impossible  for  her  to  know 
at  the  time  she  took  the  notes  of  Kimberly,  namely,  that 
Waddingham  would  ratify,  as  he  did  in  the  summer  of  1882, 
the  unauthorized  act  of  Kimberly  in  making  an  absolute 
purchase  of  land  instead  of  buying  mere  options  to  purchase, 
as  the  agreement  first  made  contemplated. 

We  do  not  know,  and  there  is  nothing  to  suggest,  how 
this  fact  was  met  ox  disposed  of  in  the  court  below,  or 
whether  it  was  considered  at  all  in  this  connection.  The 
form  of  the  special  finding,  that  when  the  plaintiff  accepted 
the  notes  and  mortgages  she  had  no  belief  that  there  was 
any  other  person  or  company  liable  to  her,  indicates  that  it 
may  have  been  assumed  on  the  trial  that  the  true  and  con- 
clusive test  of  the  question  whether  exclusive  credit  was 
given  to  Kimberly,  was  the  actual  intent  and  belief  of  the 
plaintiff  at  the  time,  irrespective  of  her  knowledge  of  the  ma- 
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terial  i^cts.  We  have  already  seen  that  what  the  law  deems 
giving  exclusive  credit,  may  be  very  different  from  the  actual 
belief  of  the  party  at  the  time.  All  the  numerous  cases  where 
a  vendor  has  been  permitted  to  resort  to  an  after-discovered 
partner  or  principal,  are  founded  on  this  distinction,  and  the 
phrase  "  after-discovered  "  implies  it. 

There  is  no  fact  found  showing  when  the  plaintiff  first 
knew  of  the  defendant's  actual  connection  with  this  matter, 
or  what  she  did  after  that  date  in  the  way  of  giving  credit 
to  Kimberly.  There  is  a  suggestion  of  the  possible  exist- 
ence of  facts  bearing  upon  this  point  in  the  allegations  of 
the  second  defense  to  the  second  count,  which  was  demurred 
to  by  the  plaintiff  and  the  demurrer  sustained.  A  demurrer 
admits,  facts  that  are  well  pleaded,  but  only  for  the  purpose 
of  determining  their  legal  sufficiency.  Facts  so  admitted 
are  not  admitted  for  the  purposes  of  evidence  at  all,  and 
therefore  can  have  no  bearing  upon  the  questions  referred 
to.  Pease  v.  Pease^  10  Conn.,  68 ;  0-ray  v.  Finckf  23  Conn., 
495;  Havens  v.  Hartford  ^  New  Haven  R.  R.  Co.^  28  Conn., 
90;  Gould's  Pleading,  461,  462. 

As  this  part  of  the  case  which  we  have  been  considering 
may  not  have  been  fully  investigated  in  the  trial  court  and 
as  the  record  suggests  the  possibility  of  other  evidence  in 
the  case,  we  prefer  to  grant  a  new  trial  of  this  issue  rather 
than  to  reverse  the  judgment. 

The  alleged  errors,  predicated  upon  the  striking  out  by 
the  court  of  certain  paragraphs  in  the  amended  supplemen- 
tal complaint,  inserted  originally  as  the  plaintiff  claims  to 
lay  the  foundation  for  showing  the  relation  between  Wad- 
dingham and  the  West  Haven  Shore  Land  Improvement 
Company,  and  between  Waddingham  and  Kimberly,  have 
all  been  rendered  immaterial,  partly  in  consequence  of  the 
voluntary  withdrawal  of  the  action  against  two  of  the  par- 
ties, and  partly  in  consequence  of  the  construction  we  have 
placed  on  the  finding  of  the  court  that  Kimberly  and  the 
defendant  were  partners  in  the  transaction. 

This  last  mentioned  fact  also  renders  it  immaterial  to  dis- 
cuss the  question  whether  Mr.  Bush,  the  counsel  for  the 
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defendant  and  for  the  West  Haven  Shore  Land  Improve- 
ment Company,  was  properly  excused  from  answering  the 
questions  put  to  him  by  the  plaintiff,  upon  the  ground  of 
his  professional  privilege.  The  utmost  result  which  the 
plaintiff  claimed  from  the  evidence  desired  was  to  estab- 
lish the  partnership  between  Kimberly  and  the  defendant 
and  that  the  corporation  was  duly  organized  under  the 
laws  of  the  state  of  New  York;  facts  already  established 
upon  our  construction  of  the  finding. 

This  brings  us  to  the  consideration  of  the  questions  aris- 
ing upon  the  defendant's  appeal  under  the  second  count  of 
the  complaint,  which  predicates  his  liability  solely  upon  a 
written  guaranty  signed  by  him,  as  follows : — 

"  In  consideration  that  Mrs.  Margaret  B.  Tyler,  of  Spring- 
field, Massachusetts,  has  at  my  request  agreed  to  forbear  for 
a  period  of  two  years  from  the  present  time  to  take  any 
steps  to  collect  by  legal  process  the  principal  of  the  note 
of  $5,000,  dated  February  28th,  1882,  signed  by  Edward  L. 
Kimberly,  payable  to  said  Margaret  B.  Tyler  one  year  from 
date,  with  interest  at  the  rate  of  six  per  cent  per  annum, 
payable  semi-annually,  together  with  all  taxes  assessed  upon 
said  sum  against  said  Tyler,  or  the  holder  of  the  note,  un- 
less requested  by  me  to  take  such  steps ;  I  hereby  guarantee 
the  punctual  payment  of  each  and  every  instalment  of  in- 
terest on  said  note  as  they  shall  become  due,  and  also  of 
each  and  every  instalment  of  interest  that  shall  come  due 
on  the  note  of  said  Kimberly  for  $80,000,  payable  ten  years 
from  date,  but  otherwise  of  the  same  date  and  tenor  as  said 
first  mentioned  note.  Dated  at  New  Haven,  October  2d, 
1883.  (Signed)  Wilson  Waddingham." 

The  construction  of  this  contract  and  the  extent  of  obli- 
gation it  imposed  on  the  defendant,  is  the  important  ques- 
tion raised  by  this  appeal. 

There  was  a  coimter-claim  filed  by  the  defendant  for  the 
reformation  of  this  contract,  and  the  court  has  found  in  de- 
tail the  verbal  negotiations  of  the  parties  that  preceded  the 
execution  of  the  writing,  as  follows : — 

"On  Sunday,  September  23d,  1883,  Mr.  Russell,  acting 
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for  Mrs.  Tyler,  called  on  Mr.  Waddingham  at  his  residence 
in  West  Haven,  introduced  himself,  and  stated  that  he  called 
in  reference  to  the  Tyler  matter.     He  mentioned  the  $5,000 
note,  which  was  then  overdue,  and  also  instalments  of  inter- 
est overdue  on  both  notes,  saying  further  that  Mrs.  Tyler, 
while  she  had  considerable  property,  was  land-poor,  so  to 
speak ;  she  had  her  children  to  support,  and  she  needed  her 
interest;  she  must  have  it;    she  depended  upon  it.     Mr. 
Waddingham  said — 'That  matter  will  be  all  right.    You 
need  have  no  trouble  about  it,'  adding — '  I  will  give  you  a 
check  for  the  interest  now.'     Mr.  Russell  stated  that  he  did 
not  care  to  receive  that  then ;  he  would  prefer  to  wait  until 
some  arrangement  could  be  made  about  the  whole  matter. 
As  Mr.  Waddingham  had  friends  to  dinner  he  excused  him- 
self, asking  Mr.  Russell  to  come  again  the  following  Sunday. 
Mr.  Russell  did  so.    At  this  interview  Mr.  Russell  told  Mr. 
Waddingham  that  he  had  looked  into  the  matter  to  some 
extent,  and  as  far  as  he  could  see  there  was  a  good  chance 
of  holding  him  liable  as  a  partner  on  these   notes.     Mr. 
Waddingham  said  there  was  no  such  chance  at  all,  that 
there  was  no  such  thing,  but  that  he  had  advanced  or  loaned 
Kimberly  a  very  large  sum  of  money,  and  now  proposed  to 
go  through  with  the  scheme  in  some  form.     After  more  con- 
versation Mr.  Russell  finally  said  that  if  the  interest  was 
guaranteed  he  would  be  satisfied,  and  that  he  would  prepare 
a  form  of  guarantee  and  send  it  to  Mr.  Waddingliam  for 
signature.     To  this  Mr.  Waddingham  agreed.     Nothing  was 
said  about  the  time  of  extension,  or  directly  as  to  length  of 
time  of  guarantee,  during  their  interview.     The  entire  sub- 
stance of  the  interview  is  hereinbefore  recited.     On  Octo- 
ber 1st,   1883,  Mr.  Russell  sent  the  guarantee  recited  in 
paragraph  2  of  said  count  to  Mr.  Waddingham,  accompa- 
nied by  the  following  note: — 

'  New  Haven,  Conn.,  Oct.  1, 1883. 

*  Wilson  Waddingham,  Esq.,  Dear  Sir: — The  amount 

of  the  interest  on  the  Tyler  notes,  due  September  1st,  1883, 

is  $1,050,  being  six  months  interest  at  six  per  cent  on  $35,000. 

I  inclose  form  of  guarantee  for  your  signature,  drawn  to 
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correspond  with  the  oral  understanding  already  arrived  at 
Yours  very  respectfully,  Talcott  H.  RassBLL.' 

To  which  Mr.  Waddingham,  having  signed  and  inclosed 
the  guarantee,  replied  as  follows : — 

'  New  York,  Oct.  2d,  1883. 

*  Talcott  H.  Russell,  Esq.,  Dear  Sir : — Your  esteemed 
favor  of  first  instant  duly  received,  and  inclosed  herewith  I 
hand  you  my  No.  A.  180  check  on  the  Wall  Street  National 
Bank,  this  city,  for  f  1,050,  in  accordance  with  our  under- 
standing, and  also  inclose  herewith  the  guarantee,  with  my 
signature  attached,  which  you  desire  me  to  send.  Veiy 
truly  youi-s,  Wilson  Waddingham,  per  C.  F.  Madison.' 

This  constitutes  the  entire  negotiations  in  reference  to 
said  guarantee.'* 

Tliis  evidence  was  pertinent  to  the  issue  upon  the  defend- 
ant's counter-claim  for  a  reformation  of  the  contract,  but  it 
failed  to  establish  the  facts  necessary  to  grant  the  relief 
prayed  for,  and  it  was  properly  denied  by  the  court,  and  no 
error  is  alleged  in  this  respect.  But  the  facts  as  to  the 
verbal  negotiations  of  the  parties  resulting  in  the  written 
contract  have  been  referred  to  by  counsel  on  both  sides  as 
having  some  bearing  upon  the  question  as  to  the  construc- 
tion of  the  written  contract.  Some  of  the  facts  may  have 
a  remote  bearing  upon  this  question,  still  in  our  judgment 
there  appeai-s  no  such  ambiguity  in  the  language  of  the 
contract  as  to  give  any  controlling  importance  to  any  of  the 
extrinsic  facts  of  the  case. 

The  plaintiff  claims  that  the  agreement  is  a  guarantee  of 
the  interest  upon  both  of  the  notes  mentioned  until  the 
principal  shall  be  paid.  The  defendant,  on  the  other  hand, 
claims  that  he  is  not  liable  to  pay  interest  on  either  note 
for  a  longer  period  than  the  expiration  of  the  extension  on 
the  five  thousand  dollar  note,  to  wit,  October  2d,  1885 ;  or 
for  such  time  prior  to  that  date  as  the  defendant  should 
cause  such  note  to  mature,  by  calling  upon  the  plaintiff  to 
collect  it. 

The  main  argument  in  support  of  the  defendant's  con- 
tention is  founded  upon  the  fact  that  the  contract  states  the 
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consideration  as  confined  simply  to  the  five  thousand  dollar 
note  and  the  forbearance  to  collect  that  note  for  two  years 
unless  requested  by  the  defendant.  It  is  claimed  to  be  in- 
credible that  a  man  of  wealth,  for  the  mere  purpose  of  secur- 
ing a  two  years  extension  on  a  five  thousand  dollar  note, 
would  have  knowingly  bound  himself  to  pay,  in  addition  to 
the  interest  on  that  note,  the  interest  also  as  it  might  come 
due  on  the  thirty  thousand  dollar  note  that  had  nine  years 
longer  to  run. 

If  the  consideration  named  was  the  only  thing  that  moved 
the  defendant  to  his  undei-taking,  the  argument  would  have 
great  force.  But  in  drawing  up  the  written  agreement  the 
statement  of  the  consideration  was  immaterial,  except  that 
a  good  consideration  must  appear.  It  is  to  be  noticed  that 
in  tiie  verbal  negotiations  nothing  was  said  as  to  considera- 
tion. We  know  from  the  extrinsic  facts  found  by  the  court 
that  there  was  another  motive  at  this  time  operating  on  the 
mind  of  the  defendant.  It  was  his  intention  then  to  pay 
these  notes  in  full,  or,  as  he  expressed  it  to  Mr.  Russell,  he 
had  advanced  so  much  money  already  that  he  then  proposed 
to  go  through  the  scheme  in  some  form. 

But  if  we  knew  nothing  of  tlie  defendant's  motives  except 
as  indicated  in  the  statement  of  the  consideration,  it  is  abso- 
lutely certain  that  his  guaranty  was  not  confined  to  the  five 
thousand  dollar  note,  but  embraced  also  the  thirty  thousand 
dollar  note.  But  the  defendant  contends  that  as  the  smaller 
note  was  only  extended  two  years  the  guaranty  for  the  pay- 
ment of  the  interest  on  that  note  was  by  implication  limited 
to  tiiat  time,  and  if  so,  that  all  the  expressions  relative  to 
paying  interest  on  the  large  note  are  to  be  controlled  and 
limited  by  the  expressions  in  regard  to  the  first  mentioned 
note,  in  the  absence  of  other  distinguishing  words. 

This  reasoning  might  well  apply  were  the  language  of  the 
contract  vague  and  ambiguous.  But  the  undertaking  of 
the  defendant  is  here  expressed  with  unusual  clearness.  It 
is  to  pay  the  future  interest  on  two  notes  described  and 
precisely  identified,  and  all  the  future  interest  that  may 
thereafter  accrue  is  included.    It  would  seem  impossible  to 
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mistake  the  meaning  and  application  of  the  words — "  punc- 
tual payment  of  each  and  every  instalment  of  interest  on 
said  note  as  the  same  shall  become  due,"  "  and  also  of  each 
and  every  instalment  of  interest  that  shall  come  due  on  the 
note  of  said  Kimberly  for  $30,000,  payable  ten  years  from 
date."  In  order  to  test  what  is  within  the  scope  of  this 
contract  it  would  seem  absurd  to  ask  whether  the  instalment 
had  become  due  within  two  years,  when  each  and  every  in- 
stalment coming  due  in  the  future  is  in  terms  included. 

But  the  further  claim  is  made  that  the  contract  only  re- 
quires the  defendant  to  pay  the  interest;  and  that  after 
the  five  thousand  dollar  note  became  due  there  was  no  legal 
liability  on  any  one  to  pay  interest  as  such,  but  only  dam- 
ages for  the  detention  of  the  principal.  This  obviously  is 
not  the  case  for  any  such  distinction,  for  it  is  demonstrable 
that  the  parties  did  not  use  the  term  in  this  extremely  tech- 
nical sense.  The  five  thousand  dollar  note  became  due 
February  28th,  1883,  while  the  contract  of  guaranty  was 
not  executed  till  October  2d,  1883.  The  former  therefore 
had  been  seven  months  overdue  when  the  defendant  agreed 
to  pay  each  and  every  instalment  of  interest  as  it  should 
become  due.  The  fact  that  the  plaintiff  had  agreed  not  to 
collect  the  note  for  two  years,  did  not  change  damages  for 
the  detention  of  money  back  into  interest  for  that  time; 
leaving  it  to  change  again  into  damages  when  the  time  ex- 
pired. 

We  would  not  however  rest  the  argument  upon  this  nar- 
row view.  If  neither  note  had  been  due  when  the  contract 
in  question  was  made  we  should  still  think  that  such  a  dis- 
tinction was  never  contemplated  by  the  parties,  but  that 
interest,  as  such,  would  be  recoverable  on  the  notes  accord- 
ing to  their  terms  as  long  as  they  remained  outstanding  and 
unpaid,  although  the  principal  might  be  overdue.  Hubbard 
V.  Callahan,  42  Conn.,  528. 

The  defendant  claimed  upon  the  trial  that  the  contract  of 
guaranty  was  illegal  and  void  because  it  was  made  upon 
Sunday,  upon  which  the  court  makes  the  following  finding: 
— "  Although  the  preliminary  oral  discussions  took  plnce  on 
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two  several  Sundays,  as  duly  appears,  I  do  not  find  that 
the  agreement  was  made  or  executed  on  Sunday."  The 
defendant  contends  that  this  is  not  equivalent  to  a  finding 
that  it  was  not  made  on  Sunday,  and  that  as  all  the  facts 
appear  this  court  may  determine  the  question  as  matter  of 
law.  Assuming  for  the  purposes  of  this  case  that  this  posi- 
tion is  correct,  it  is  certain  from  the  finding  that  the  written 
guaranty  was  not  executed  or  delivered  on  Sunday.  It  is 
an  undertaking  to  answer  for  the  debt  of  another,  and  to 
be  binding  it  must  be  in  writing  under  the  statute  of  frauds. 
The  parol  negotiations  therefore  which  took  place  on  Sun- 
day could  not  under  the  statute  amount  to  a  completed  and 
binding  agreement.  The  only  binding  contract  in  this  case 
was  made  on  a  secular  day.  The  plaintiff  was  under  no 
necessity  of  proving,  as  part  of  her  cause  of  action,  lier 
own  or  her  agent's  illegal  desecration  of  the  Sabbath.  Her 
case  began  with  the  execution  and  delivery  of  the  written 
contract,  and  that  was  perfectly  valid.  Frost  v.  Plumb^  40 
Conn.,  111. 

The  mere  fact  that  a  contract  grows  out  of  a  transaction 
which  took  place  on  Sunday  will  not  render  it  void.  Stack- 
pole  V.  SymondB^  3  Foster,  229 ;  Adams  v.  Q-ay^  19  Verm.,  358 ; 
Go88  V.  Whiting,  24  id.,  187 ;  Butler  v.  Lee,  11  Ala.,  885. 
Where  a  horse  was  bought  (by  parol)  on  Sunday,  but  was  not 
delivered  until  Monday,  it  was  held  a  valid  sale,  because  the 
sale  was  not  made  binding  on  Sunday  under  the  statute  of 
frauds.  Blexsome  v.  Williams,  3  Barn.  &  Cress.,  232 ;  Wil- 
liams V.  Paul,  6  Ring.,  653;  Lovejoy  v.  Whipple,  18  Venn., 
879.  A  deed  signed  and  acknowledged  on  Sunday,  but  not 
delivered  till  Monday,  has  been  held  good,  upon  the  ground 
that  it  could  only  take  effect  from  delivery.  Love  v.  Wells, 
25  Ind.,  503 ;  BertenmarCs  Appeal,  55  Penn.  St.,  183 ;  Flan- 
nagan  v.  Meyer,  41  Ala.,  132.  So  a  note  signed  upon  Sun- 
day but  delivered  on  a  secular  day  has  been  held  valid. 
Hilton  V.  Holton,  35  Maine,  143 ;  Clotigh  v.  Davis,  9  N. 
Hamp.,  500 ;  Hill  v.  Bunham,  7  Gray,  543. 

The  defendant's  claim  that  a  demand  of  the  maker  of    / 
these  notes  was  necessary  as  a  condition  precedent  to  the 
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maintenance  of  this  action  against  the  guarantor,  was  pro- 
perly overruled  by  the  court.  The  guaranty  was  absolute 
and  not  conditional  within  the  decisions  of  this  court. 
City  Bunk  v.  Eopson^  58  Conn.,  454 ;  Breed  v.  Hillhoauie^ 
7  Conn.,  528. 

The  judgment  is  also  claimed  to  be  erroneous  in  amount, 
in  that  the  court  made  a  mistake  in  computing  the  interest 
at  $1,050,  when  it  should  have  been  only  $1,038^$^^.  The 
only  color  for  such  a  claim  is  found  in  the  last  date  given  in 
the  statement  that  the  court  gives  "  damages  to  the  amount 
of  the  interest  on  both  notes  from  said  28th  day  of  August, 
1886,  accruing  prior  to  the  date  of  the  commencement  of 
this  suit,  namely,  interest  to  February  26th,  1887,  amount- 
ing to  J$l,050."  The  only  mistake  was  in  giving  the  date 
under  the  videlicit  as  February  26th,  instead  of  February 
28th.  There  was  in  fact  no  mistake  in  the  amount  of  in- 
terest found  due.  The  record  shows  that  there  was  six 
months  interest  due  February  28th,  1887,  upon  thirty-five 
thousand  dollars,  which  amounts  to  the  precise  sum  for 
which  the  court  rendered  judgment.  It  will  be  noticed 
that  the  suit  was  not  commenced  till  July  26th,  1887,  so 
that  the  six  months  interest  had  been  overdue  about  five 
months. 

The  rulings  of  the  court  relative  to  the  form  of  the  ques- 
tions to  be  put  to  Mr.  Bush,  one  of  the  defendant's  counsel, 
respecting  his  taking  possession  of  the  land  in  controversy, 
were  fairly  within  the  discretion  of  the  presiding  judge. 
The  defendant  was  allowed  to  question  the  witness  fully  as 
to  the  circumstances  under  which  possession  was  taken,  and 
was  only  interfered  with  when  it  was  obvious  that  the  skill- 
fully framed  questions  were  designed  to  call  out  certain 
facts  and  exclude  others  connected  with  the  same  transac- 
tion. The  counsel  confessed  finally  that  if  he  could  not 
confine  the  witness  exclusively  to  the  arrangement  had  with 
Mr.  Russell,  he  did  not  care  to  inquire  at  all. 

The  excluded  questions  relative  to  the  talk  between  Rus- 
sell and  Bush  as  to  the  meaning  of  the  guaranty,  and  the 
Belf-serving  declarations   of    Waddingham  relative   to   his 
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contract,  if  admitted,  could  not  properly  have  affected  the 
legal  construction  of  the  written  contract,  which  was  unam- 
biguous in  its  terms  as  we  have  seen. 

The  testimony  of  Scott  offered  by  the  plaintiff  "  to  mat- 
ters "  (as  the  finding  states)  "  material  to  the  claimed  liability 
of  Waddingham  under  the  second  count,"  must  have  been 
as  to  some  extrinsic  circumstances  favorable  to  the  plaint- 
iff's construction  of  the  contract.  Counsel  for  the  defendant 
in  their  brief  say  in  effect  that  such  was  the  object  of  this 
testimony.  But  our  construction  of  the  contract  is  based 
entirely  upon  the  language  of  the  contract  itself,  which  is 
so  clear  in  its  meaning  that  no  extrinsic  evidence  can  vary 
it.  The  exclusion  therefore  of  a  question  designed  only  to 
show  the  bias  of  the  witness,  who  had  already  been,  as  it 
would  seem,  effectually  impeached  by  record  evidence,  could 
not  have  materially  affected  the  defendant. 

It  is  also  assigned  as  error  that  the   court  sustained 
the  demurrer  to  the  second  defense  to  the  second  count. 
The   allegations  of   that  defense  were : — 1st.  That  on  the 
day  ,  1887,  Edward  A.  Anketell  was  duly  ap- 

pointed administrator  on  the  estate  of  said  Edward  L. 
Kimberly,  deceased,  by  the  court  of  probate  for  the  dis- 
trict of  New  Haven.  2d.  That  on  or  about  the  day 
of  ,  1887,  the  plaintiff  duly  presented  said  notes 

for  payment  to  Edward  A.  Anketell,  as  such  administrator, 
and  claimed  the  payment  of  the  same  from  said  estate. 
8d.  That  on  or  about  the  20th  day  of  January,  1888,  and 
after  the  time  limited  for  the  presentation  of  claims  had  ex- 
pired, the  plaintiff  withdrew  all  claims  against  said  estate 
for  the  payment  of  said  notes  or  either  of  them  or  the  in- 
terest thereon.  4th.  That  the  estate  of  said  Kimberly  was 
finally  settled  by  said  administrator  on  the  26th  day  of  Jan- 
uary, 1888,  as  a  solvent  estate. 

It  is  too  manifest  to  require  discussion  that  the  demurrer 
to  this  defense  was  properly  sustained.  These  acts  of  the 
plaintiff  could  not  have  injuriously  affected  the  defendant. 
As  the  plaintiff  was  not  obliged  to  present  her  claim  she 
had  the  right  also  either  to  withhold  it  or  withdraw  it.     In 


Digiti 


zed  by  Google 


398  MARCH,  1890. 


Gaylord  o.  City  of  New  Britain. 


order  to  discharge  a  surety  there  must  be  a  release  of  "some 
mortgage,  pledge  or  lien — some  right  or  interest  in  property 
which  the  creditor  can  hold  in  trust  for  the  surety  and  to 
which  the  surety  if  he  pay  the  debt  can  be  subrogated,  and 
the  right  to  apply  or  hold  must  exist  and  be  absolute." 
Glazier  v.  Douglass^  32  Conn.,  393. 

We  find  no  error  upon  the  defendant's  appeal,  and  the 
judgment  in  favor  of  the  plaintiflE  upon  the  second  count  is 
affirmed. 

There  was  error  upon  the  plaintiffs  appeal,  and  a  new 
trial  is  granted  under  the  first  count,  upon  the  issue  whether 
the  plaintiflE  knowingly  elected  to  take  Kimberly  as  her  sole 
debtor  for  the  payment  of  the  price  of  the  land. 

In  this  opinion  the  other  judges  concurred. 


Geobgb  E.  Gaylord  and  Wife  vs.  The  City  op  New 

Britain. 

Hartford  Dist.,  Oct.  T.,  1889.    Andrews,  C.  J.,  Cabpbnteb,  Pabdee, 
LooMis  and  Fenn,  Js. 

A  city  negligently  allowed  a  gutter,  constructed  to  drain  a  sidewalk,  to  be- 
come clogged,  so  that  water  from  the  melting  of  snow  piled  by  the  side 
of  the  walk  could  not  escape,  but  overflowed  the  walk,  and  in  that 
condition  froze.  A  person  passing  upon  the  walk  slipped  upon  the  ice 
a  few  hours  after  it  had  formed,  and  was  injured.  Held  that  the  city 
was  liable. 

[Arjfued  October  1st,  1889— decided  January  6th,  1890.] 

Action  for  an  injury  to  Sarah  L.  Gaylord,  one  of  the 
plaintiffs,  from  slipping  upon  ice  which  had  been  negligently 
allowed  to  accumulate  upon  a  sidewalk  of  the  defendant 
city ;  brought  to  the  Court  of  Common  Pleas  of  Hartford 
County,  and  tried  to  the  court  before  Calhoun^  J.    Facts 
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found  and  judgment  rendered  for  the  plaintiffs,  and  appeal 
by  the  defendant.    The  case  is  fully  stated  in  the  opinion. 

P.  J".  Markley^  for  the  appellant,  cited — 2  Dillon  on  Mun. 
Corp.,  §  1006 ;  Congdm  v.  Cit}/  of  Norwich,  37  Conu.,  414 ; 
LandoU  v.  City  of  Normch,  id.,  616 ;  Dooley  v.  City  of  Merir 
den,  44  id.,  117 ;  Burr  v.  Town  of  Plymouth,  48  id.,  460. 

L.  S.  Burr,  for  the  appellees,  cited — Manchester  v.  City 
of  Hartford,  30  Conn.,  118 ;  Cusick  v.  City  of  Norwich,  40 
id.,  375;  Clotighnessey  v.  City  of  Waterbury,  51  id.,  405; 
Tripp  V.  Inhab.  of  Lyman,  37  Maine,  260 ;  Hortofi  v.  Inhab. 
of  Ipswich,  12  Cush.,  488 ;  Morse  v.  City  of  Boston,  109 
Mass.,  446. 

Fenn,  J.  On  the  evening  of  February  19th,  1888,  Mrs. 
Gaylord  received  injuries  occasioned  by  slipping  on  ice  which 
liad  accumulated  on  a  flagged  walk  in  the  defendant  city. 
This  ice  had  formed  the  same  day  from  the  melting  of  sno^ 
piled  between  the  sidewalk  and  curb,  in  a  space  seven  feet 
in  width.  For  several  weeks  the  sidewalk  had  been  covered 
with  water  for  a  considerable  distance  at  and  east  and  west 
of  the  place  of  the  injury,  whenever  the  weather  was  warm 
enough  to  melt  the  adjacent  snow.  The  residents  would 
clear  off  or  cover  the  ice  in  the  morning,  but  ice  would 
form  anew  toward  evening  from  the  snow  melted  by  day. 
Of  this  condition  of  things  the  defendant  was  fully  in- 
formed, and  the  street  commissioner  had  been  twice  notified, 
once  at  least  ten  days  before  February  19th,  1888,  that  the 
sidewalk  was  inconvenient  and  unsafe  by  reason  of  the  con- 
stant accumulation  and  re-accumulation  of  ice,  and  that  an 
accident  was  probable  in  consequence. 

The  diificulty  could  have  been  removed  and  the  sidewalk 
made  safe  if  the  gutter  on  the  same  side  of  the  street  had 
been  kept  properly  cleaned,  or  if  the  snow  between  the 
sidewalk  and  curb  had  been  removed,  either  of  which  things 
could  have  been  done  without  unreasonable  trouble  and 
expense ;  and  the  defendant  had  ample  time  after  notice  to 
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make  the  sidewalk  safe,  but  neglected  to  do  so.     The  gut- 
ter on  that  side  of  the  street  and  in  front  of  the  place  of 
the  accident  had  been  cleared  by  the  defendant  on  the  8th,  ; 
and  again  on  the  15th  of  Fehruarj',  1888,  but  at  the  time  of 
the  accident  was  so  clogged  as  to  prevent  the  flow  of  water. 

On  these  facts  the  court  found  negligence  in  the  defend- 
ant, and  that  such  negligence  consisted  in  not  removing  the 
cause  of  tlie  trouble,  which  was  the  snow  between  the  curb 
and  sidewalk,  or  in  allowing  the  gutter  to  become  improperly 
obstructed,  though  fully  aware  that  the  sidewalk  from  the 
ice  formations  had  been  a  long  time,  and  was  likely  to  con- 
tinue to  be,  dangerous  to  travelers.  Is  there  manifest  error 
in  such  finding? 

The  liability  of  cities  and  boroughs  for  injuries  occasioned 
by  icy  walks  has  been  fully  enunciated  and  explained  by 
this  court  in  repeated  decisions,  and  the  nature  and  limita- 
tions of  such  liability  have  been  clearly  defined  and  are 
undoubtedly  well  understood.  It  requires  no  further  dis- 
cussion here.  It  is  suflScient  to  say  that  we  are  aware  of 
no  case,  in  this  or  any  other  jurisdiction,  wherein  the  liability 
of  a  corporation  is  extended  in  such  regard  beyond  respon- 
sibility for  existing  defective  conditions  within  the  limits  of 
a  walk  of  which  it  had,  or  ought  to  have  had,  knowledge, 
or  in  which  it  has  been  held  that  a  duty  devolved  upon  any 
such  corporation  to  remove  snow  or  ice,  so  long  as  it  existed 
in  the  state  and  situation  in  which  it  originally  fell,  or  was 
formed  outside  the  actual  limits  of  the  walk  by  reason  of 
mere  proximity  and  consequent  liability  to  spread  over  and 
thereby  render  dangerous  the  walk  itself.  If  such  a  duty 
can  ever  exist  we  confess  that  we  should  be  slow  to  find  it; 
and  if  it  were  necessary  in  order  to  vindicate  the  judgment 
of  the  court  below  to  so  hold,  we  should  scarcely  hesitate 
to  declare  such  judgment  erroneous. 

Such  necessity,  however,  does  not  exist.  For  whether  in 
strict  consistency  with  the  statement  we  have  just  made, 
the  decision,  under  the  peculiar  and  exceptional  facts  dis- 
closed in  the  finding,  should  be  sustained,  as  based  upon 
the  negligence  of  the  defendant  in  failing  to  remove  the  adja- 
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cent  snow  which  had  been  piled  and  left  between  the  side- 
walk and  the  curb,  such  snow  not  existing  in  the  situation 
where  it  fell,  but  having  been  there  accumulated,  it  is  un- 
necessary to  determihe,  for  there  is  another  ground  upon 
which  we  think  the  decision  of  the  court  below  can  be 
clearly  vindicated,  perhaps  in  more  strict  conformity  to  the 
allegations  of  the  complaint,  which  alleges  that  on  Febru- 
ary 19th,  1888,  and  long  prior  thereto,  the  defendant  had 
permitted  ice  and  snow  to  accumulate  upon  the  walk  de- 
scribed, and  that  they  were  so  allowed  to  accumulate  by 
reason  of  the  negligence  of  the  defendant  in  caring  for  the 
sidewalk  and  the  gutter  contiguous  thereto,  and  by  reason 
of  the  refusal  of  the  defendant  to  properly  care  for  the 
same,  though  often  requested. 

The  court  below,  as  we  have  seen,  found  that  at  the  time 
of  the  accident  the  gutter  was  so  clogged  as  to  prevent  the 
flow  of  water,  and  that  the  difficulty  could  have  been  re- 
moved and  the  sidewalk  made  safe  if  the  gutter  had  been 
kept  properly  cleared,  which  could  have  been  done  without 
unreasonable  trouble  and  expense,  and  that  the  defendant 
had  ample  time  after  notice  and  before  the  accident  to  do 
so,  and  that  the  defendant  was  guilty  of  negligence  in 
allowing  the  gutter  to  become  improperly  obstructed. 

So  that,  leaving  the  decision  of  all  questions  of  fact, 
where  by  law  they  pertain,  to  the  trial  court,  the  sole  ques- 
tion of  law  which  remains  for  us  to  review  is,  whether  the 
court  erred  in  holding  that  a  duty  rested  upon  the  defend- 
ant to  clear  the  gutter  from  improper  obstructions,  when  it 
could  be  done  without  unreasonable  trouble  or  expense,  and 
when  it  possessed  full  actual  knowledge  of  its  condition, 
had  ample  time  to  do  it,  and  knew  that  the  direct  and  imme- 
diate result  of  such  condition  of  the  gutter  was  to  render  the 
sidewalk  inconvenient  and  unsafe  by  reason  of  the  constant 
accumulation  and  re-accumulation  of  ice,  and  that  an  acci- 
dent was  probable  in  consequence;  a  question  which  it 
seems  to  us  needs  only  to  be  stated  to  carry  upon  its  face 
its  own  manifest  answer  in  the  negative. 

It  will  not  be  denied  that  a  city  is  under  some  obligation 
Vol.  LVin.— 26 
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in  reference  to  the  construction  of  necessary  gutters  to 
drain  its  walks,  and  a  like  obligation  may  exist  to  care  for 
such  gutters  when  constructed.  In  either  case  the  duty  is 
preventive  in  character. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  Andrews,  C.  J.,  and  Carpenter,  J., 
concurred. 

Pardee,  J.,  (dissenting.)  There  was  no  structural  de- 
fect in  the  highway;  neither  in  the  part  adapted  to  the 
passage  of  vehicles,  nor  in  that  to  foot  passengers,  nor  in 
the  gutter. 

The  defendant  moved  snow  from  the  inner  to  the  outer 
edge  of  the  sidewalk,  but  placed  none  in  the  gutter :  it  did 
not  increase  the  quantity  of  the  water  in  the  gutter.  It 
only  omitted  to  foresee  that  water  from  snow  melting  where 
it  fell,  might  run  upon  the  walk  and  might  thus  become  ice 
dangerous  to  passengers. 

Of  course  some  of  the  water  resulting  from  the  melting 
of  snow  which  has  fallen  upon  a  city  of  undulating  surface 
will  run  over  the  sidewalks.  Possibly  a  portion  of  this  will 
there  become  ice  dangerous  to  the  traveler.  But,  because 
of  all  this,  the  obligation  is  not  upon  the  city,  by  way  of 
prevention,  to  remove  the  snow  from  its  entire  surface.  This 
would  involve  an  intolerable  expense,  but  no  precaution 
less  thorough  than  this  would  suffice,  for  equal  protection 
must  be  provided  for  all  places. 

The  city  assumes  no  legal  responsibility  by  permitting 
snow  to  melt  where  it  falls ;  none  when  it  melts,  by  leaving 
the  water  to  find  its  way  into  a  properly  constructed  gutter, 
even  if  a  part  flowed  upon  the  sidewalk.  There  is  no  legal 
obligation  upon  the  city  to  foresee  and  prevent  the  freezing 
of  water  from  melted  snow.  The  responsibility  upon  it  in 
reference  to  the  ice  in  question  is  precisely  that  which  is 
upon  it  in  reference  to  ice  from  water  from  snow  which  fell 
upon  adjacent  land ;  that  is,  to  remove  or  cover  it  upon  rea- 
sonable notice.     Of  the  ice  in  question  the  city  had  not 
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such  notice.  It  formed  at  nightfall  and  the  plaintiff  fell  in 
the  evening.  It  is  of  no  legal  significance  that  the  city  had 
knowledge  that  in  repeated  instances  ice  had  formed  at  the 
same  place.  The  ice  which  caused  the  fall  of  the  plaintiff 
was  a  new  and  independent  formation.  In  reference  to  it 
the  city  was  entitled  to  the  same  notice  as  if  it  had  not  pre- 
viously formed  there. 


LooMis,  J.,  concurred  in  this  opinion. 


The  Naugatuck  Watee  Company  vs.  Alfred  J. 
Nichols. 

Hartford  Dist,  Oct  T.,  1889.    Andrews,  C.  J.,  Cabpentbb,  Pardee, 
LooMis  and  Fenn,  Js. 

The  charter  of  a  corporation  organized  for  the  purpose  of  supplying  a  town 
with  water,  contained  tlie  following  provision: — "  Twenty-five  per  cent 
of  the  capital  stock  shall  he  paid  in  before  said  company  can  exercise 
the  privileges  and  powers  herein  granted."  The  subscription  for  the 
stock,  after  stating  the  granting  of  the  charter,  ran  as  follows: — '*  We 
the  subscribers  hereby  accept  the  aforesaid  grant  and  associate  our- 
selves as  a  body  corporate  thereunder,  upon  the  terms  and  under  the 
conditions  and  limitations  in  said  resolution  contained ;  and  further, 
we  do  hereby  agree  to  take  the  number  of  shares  of  the  capital  stock 
set  opposite  our  respective  names  and  to  pay  for  the  same  as  it  may  be 
called  in  by  the  directors."  The  defendant  subscribed  the  paper,  tak- 
ing twenty  shares.  Before  twenty-five  per  cent  of  the  capital  Iiad 
been  paid  in  on  the  subscription  to  the  stock,  the  company,  assuming 
to  act  as  a  corporation,  made  a  contract  with  a  third  person  to  con- 
struct its  water-works.  Held  that  the  defendant  was  not  discharged 
from  liability  on  his  subscription  by  reason  of  this  act  of  the  company. 

This  act  was  not  ultra  vires,  as  it  fell  within  the  powers  granted  to  the  cor- 
poration when  perfected;  but  as  the  corporation  was  not  perfected  it 
had  no  power  to  act  as  such,  and  its  action  was  void. 

[Argued  October  1st,  1889— decided  March  3d,  1890.] 

Action  upon  a  subscription  to  the  capital  stock  of  the 
plaintiff   corporation;    brought  to   the  District  Court  of 


Digitized  by 


Google 


404  MARCH,  1890. 


Naugatuck  Water  Co.  v.  Nicbols. 


Waterbury,  and  heard  before  Bradstreet^  J.  Facts  found 
and  judgment  rendered  for  the  plaintiff,  and  appeal  by  the 
defendant.     The  case  is  fully  stated  in  the  opinion. 

M.  W.  Seymour  and  E,  H.  Knapp^  for  the  appellant. 

The  defendant  has  been  discharged  from  his  liability  upon 
his  subscription  by  the  company's  making  the  contract  for 
the  construction  of  its  water-works  before  twenty-five  per 
cent  of  its  capital  had  been  paid  in,  as  required  by  its  char- 
ter. 

1.  There  are  always  certain  conditions  precedent  to  the 
liability  upon  a  subscription  to  the  stock  of  a  company 
which  are  implied,  and  these  vary  according  to  the  variance 
in  charters.     The  following  have  been  decided  by  the  courts 
to  be  included  in  such  category.     The  whole  amount  of  the 
capital  stock  must  be  subscribed.     Thompson  on  Liability 
of  Stockholders,  135;  1  Morawetz  on  Corp.,  140;    Salem 
Milldam  Corp.  v.  JRopes^  9  Pick.,  187 ;  Caiot  ^  If.  Spring- 
field  Bridge  Co.  v.  Chapin^  6  Cush.,60;   Worcester  ^  Nashua 
R.  R,  Co.  V.  Hinds^  8  id.,  110 ;  Stoneham  Branch  R.  R.  Co. 
V.  Grouldy  2  Gray,  277 ;  Boston^  Barre  ^  Gardner  R.  R.  Co. 
V.  Wellington^  113  Mass.,  79 ;  JV.  Samp.  Central  R.  R.  Co.  v. 
Johnson^  30  N.  Hamp.,  890 ;  Contocook  Valley  R.  R.  Co.  v. 
Barker^  32  id.,  363 ;   Oldtown  ^  Lincoln  R.  R.  Co.  v.  Veazie^ 
39  Maine,  672 ;  Hunt  v.  K.  ^  M.  Bridge  Co.,  11  Kan.,  440. 
So  capital  stock  must  be  subscribed  for  in  good  faith  and 
absolutely.    1  Morawetz  on  Corp.,  143.     So  a  call  must  be 
made  by  the  proper  persons.     1  Morawetz  on  Corp.,  144. 
Where  the  corporation  has  the  authority  to  begin  business 
or  exercise  its  privileges  on  a  certain  amount  of  stock  sub- 
scribed or  paid  in,  the  subscription  becomes  binding  when 
tlie  prescribed  amounts  have  been  reached.     Lexington  ^ 
W.  Cambridge  R.  R.  Co.  v.  Chandler,  13  Met.,  311 ;  Boston, 
Barre  ^  Gardner  R.  R.  Co.  v.  Wellington,  113  Mass.,  79  ; 
White  Mountains  R.  R.  Co.  v.  Eastman,  34  N.  Hamp.,  24. 
This  case  (without  reference  to  the  agreement)  comes  clearly 
within  the  latter  class.     The  charter  provided  that  twenty- 
five  per  cent  of  the  capital  should  be  paid  in  before   the 
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company  could  exercise  the  privileges  and  powers  therein 
conferred.  It  did  undertake  to  exercise  these  privileges  and 
powers  by  making  a  contract  for  the  construction  of  its 
water-works  before  the  percentage  of  its  capital  was  paid  in. 
Every  subscription  to  the  stock  of  a  corporation,  no  matter 
how  formal  or  informal,  by  implication  incorporates  the 
terms  of  the  charter  of  the  proposed  company ;  and  every 
subscriber  agrees  to  become  associated  with  the  othei-s  only 
upon  condition  that  the  formalities  of  the  charter  shall  be 
observed.  1  Morawetz  on  Corp.,  66, 136 ;  Indianapolis  Fur- 
nace ^  Mining  Co.  v.  Herkimer^  46  Ind.,  142. 

.  2.  But  we  are  not  obliged  to  rely  upon  implication  in 
this'  matter.  The  plaintiff  brings  its  suit  upon  a  certain 
contract  in  writing,  which  it  sets  forth.  By  virtue  of  this 
contract  it  claims  tlie  defendant  to  be  liable.  It  must  re- 
cover, if  at  all,  upon  this.  The  contract,  after  stating  the 
fact  of  the  granting  of  the  charter,  and  that  it  "  is  hereby 
made  part  of  this  instrument  of  our  organization  thereun- 
der and  acceptance  of  our  grant  and  franchise,"  proceeds 
as  follows : — "  Now,  therefore,  we,  the  subscribers,  within 
two  years  after  the  passage  of  said  resolution  by  the  Gen- 
eral Assembly,  do  hereby  accept  the  aforesaid  grant  and 
franchise,  and  do  associate  ourselves  as  a  body  politic  and 
corporate  thereunder,  upon  the  terms  and  under  the  condi- 
tions and  limitations  in  said  resolution  contained,  under  the 
style  and  name  of  The  Naugatuck  Water  Company  as 
aforesaid ;  and  further,  we,  the  subscribers,  do  hereby  agree 
to  take  the  number  of  shares  of  capital  stock  of  said  corpo- 
ration set  opposite  our  respective  names,  and  to  pay  for  the 
same  as  it  may  be  called  in  by  the  directors."  A  glance  at 
this  instrument  discloses  that  all  the  conditions  and  limita- 
tions set  forth  and  required  by  the  charter  of  this  company 
were  in  express  terms  made  a  part  of  the  contract  of  sub- 
scription. The  defendant's  subscription  was,  therefore,  upon 
the  conditions  named  in  the  charter.  From  the  law,  as 
above  stated,  it  would  appear  that  for  his  protection  in  ref- 
erence to  the  matter  in  question  it  was  unnecessary  thus  to 
refer  to  the  charter.    By  implication   it  was  referred  tQ. 


Digiti 


zed  by  Google 


406  MARCH,  1890. 


Naugatnck  Water  Co.  v.  Nichols. 


But  the  incorporators  in  this  case  went  further,  and,  in  ob- 
taining the  subscriptions  of  the  different  individuals,  set 
forth  that  they  were  asked  to  enter  into  a  company  of  a 
certain  kind,  and  that  their  subscriptions  were  dependent 
upon  the  performance  of  the  provisions  of  a  certain  charter. 
There  can  be  no  doubt  that  such  an  agreement  was  valid. 
It  might  have  been  an  unconditional  agreement  in  terms, 
and  yet  in  that  case  the  law  would  have  implied  the  condi- 
tion we  insist  upon,  and  if  valid,  as  the  authorities  above 
cited  would  show  it  to  be,  how  much  more  when  the  subscrip- 
tion was  in  terms  conditional.  It  follows  then  as  a  necessary 
conclusion  that  the  plaintifiF,  in  order  to  recover,  must  have 
been  able  to  show  that  all  the  conditions  precedent  to  the 
subscribers'  liability  have  been  performed.  It  saw  fit,  with- 
out the  defendant's  consent,  to  ignore  the  conditions  in  this 
case,  and  precluded  itself  thereby  from  recovering.  Its  very 
complaint  shows  that  it  considers  tjiat  it  had  agreed  to  perform 
certain  conditions,  for  it  alleges  that  it  has  duly  performed 
all  the  conditions  thereof  on  its  part.  Such  an  allegation 
was  necessary  or  the  complaint  would  have  been  demurrable, 
and  the  same  must  be  proved  or  it  fails  to  make  out  its  case. 
It  alleged  that  it  had  performed ;  the  defendant  denied  it 
The  court  finds  that  it  had  not,  and  how  then  can  it  estab- 
lish any  legal  claim  against  this  defendant  ?  1  Morawetz 
on  Corp.,  158 ;  Penobscot  ^  Kennebec  R.  H.  Co.  v.  Dunn^ 
89  Maine,  587 ;  Troy  ^  Greenfield  R.  K  Co.  v.  Newton^  8 
Gray,  596 ;  Penobscot  ^  Kennebec  JR.  JR.  Co.  v.  Whittier^  12 
id.,  244 ;  Katama  Land  Co.  v.  Molley^  129  Mass.,  541 ;  N. 
Samp.  Central  JR.  R.  Co.  v.  Johnson^  80  N.  Hamp.,  890. 

H.  C.  Baldwin^  for  the  appellee. 

Andrews,  C.  J.  The  plaintiff  is  a  corporation  created 
by  a  special  act  of  the  General  Assembly  passed  at  its  Jan- 
uary session,  1887,  "  for  the  purpose  of  supplying  the  town 
of  Naugatuck  with  a  supply  of  pure  water  for  domestic  and 
other  uses."  The  charter  is  found  in  the  special  acts  of 
that  session  at  page  571.     It  grants  to  the  corporation  the 
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privilege  to  take  springs  of  water,  to  make  dams  for  reser- 
voirs, to  construct  aqueducts  in  any  of  the  streets,  to  enter 
upon  land,  and  to  collect  rents,  and  empowers  it  to  borrow 
money,  to  give  mortgages,  to  make  contracts,  and  to  do 
very  many  other  things  thought  to  be  necessary  or  conve- 
nient to  enable  it  to  carry  out  -the  purpose  of  its  creation. 
In  addition  to  these  things  the  charter  provides  that  "twenty- 
five  per  cent  of  the  capital  stock  shall  be  paid  in  before  said 
company  can  exercise  the  privileges  and  powers  herein 
granted." 

Within  the  time  limited  by  law  the  corporators  named  in 
the  charter,  and  certain  other  persons  associated  with  them, 
one  of  whom  was  the  defendant,  met,  voted  to  accept  the 
charter,  chose  directors  and  other  officers,  enacted  by-laws, 
and  organized  themselves  into  a  corporation  under  and  pur- 
suant to  it.  The  defendant  subscribed  for  twenty  shares  of 
the  capital  stock,  of  which  the  par  value  was  twenty-five 
dollars  a  share.  On  the  26th  day  of  July,  1888,  the  direc- 
tors voted  to  call  for,  and  issued  a  call  for,  an  instalment  of 
twenty-five  per  cent  of  the  stock,  to  be  payable  on  or  before 
the  20th  day  of  August  then  next.  Of  this  call  the  defend- 
ant received  due  notice,  but  has  at  all  times  neglected  and 
refused  to  pay  it.  On  the  15th  day  of  July,  1888,  the 
plaintiff  entered  into  a  verbal  contract  with  one  Snow  to 
construct  for  it  its  water-works.  This  contract  was  put  into 
writing  on  the  fii-st  day  of  August,  and  it  was  on  that  day 
executed  by  the  parties.  By  the  terms  of  that  contract  the 
plaintiff  agreed  to  pay,  and  has  since  paid  to  Snow,  over 
$17,000  for  work  done  by  him.  The  whole  of  the  twenty- 
five  per  cent  was  not  paid  in  until  after  the  said  first  day  of 
August. 

The  trial  court  rendered  judgment  for  the  plaintiff  to  re- 
cover the  instalment.  The  defendant  has  appealed.  The 
substance  of  his  reasons  of  appeal  is,  that  he  is  absolved 
from  his  promise  to  pay  for  the  stock  for  which  he  sub- 
scribed because  the  plaintiff  undertook  to  contract  with 
Snow  for  the  construction  of  its  water-works  before  the 
whole  of  the  twenty-five  per  cent  had  been  paid  in. 
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.  In  the  formation  of  a  private  civil  corporation  there  are 
two  classes  of  contracts  to  be  considered.  One  is  the  con- 
tracts which  the  corporators  or  promoters  make  each  with  all 
the  others  in  order  to  bring  the  corporation  into  existence, 
of  which  a  subscription  to  the  capital  stock  is  an  example, 
and  which  necessarily  antedate  its  completed  existence. 
These  are  the  organizing  contracts.  The  other  class  is  the 
contracts  which  the  corporation  itself,  after  it  comes  into  a 
complete  existence,  makes  with  third  persons.  Both  these 
classes  of  contracts  depend  upon  the  provisions  of  the  char- 
ter; and  it  is  usual  that  the  charter  of  every  corpoi-ation 
contains  provisions  relating  to  each.  The  organizing  con- 
tracts are  made  primarily  by  each  of  the  subscribei-s  with 
each  of  the  others.  They  are  also  in  a  sense  made  with  the 
corporation.  But  the  making  them  is  not  an  exercise  of 
any  of  the  powers  or  privileges  granted  to  the  corporation, 
because  they  are  the  steps  necessary  to  be  taken  before  the 
corporation  is  qualified  to  exercise  any  of  the  powers  or 
privileges  granted  to  it.  It  needs  hardly  to  be  said  that 
there  must  be  a  full  compliance  with  all  the  charter  provi- 
sions relating  to  the  organizing  contracts  before  the  corpo- 
ration comes  into  such  a  legal  existence  as  to  be  able  to 
make  contracts  with  third  persons  at  all.  Until  these  pre- 
liminary steps  have  been  taken  there  is  no  legal  person  in 
being  capable  of  exercising  any  power  or  privilege  whatever. 

It  is  obvious  enough  that  any  omission  or  failure  to  com- 
plete the  organization  would  affect  any  contract  with  a 
third  person.  How  any  premature  contract  with  a  third 
person  could  interrupt  or  hinder  the  organization  is  not  so 
plain.  If  any  organizing  contract  was  by  its  terms  condi- 
tioned that  no  such  contract  should  be  entered  into,  or  if  it 
was  so  made  conditional  by  the  provisions  of  the  charter, 
then  it  would  appear. 

The  contract  of  subscription  signed  by  the  defendant  is 
not  by  its  terms  conditioned  upon  anything  relating  to  con- 
tracts which  the  plaintiff  might  make  with  third  persons, 
unless  the  reference  in  it  to  the  charter  puts  it  in  such  a 
condition.     If  then  the  charter  of  the  plaintiff  contains  no 
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provision  making  a  subscription  to  its  capitiil  stock  depend- 
ent for  its  validity  upon  the  time  when  the  company  might 
enter  into  contracts  with  third  persons,  then  there  is  no 
such  condition  m  this  case.     There  certainly  is  no  express 
condition  in   the   charter  to   that  effect.     The  defendant 
claims  that  the  provision  of  the  charter  above  quoted  is 
such  a  condition  by  implication,   because   it  forbids  the 
plaintiff  to  exercise  any  of  the  granted  privileges  and  pow- 
ers until  the  required  part  of  the  capital  stock  should  be 
paid  in.     It  does  not  seem  to  us  that  this  claim  can  be  sus- 
tained.    Some  of  the  powers  and  privileges  granted  to  the 
plaintiff  in  its  charter  are  hereinbefore  enumerated.     Pro- 
hibiting the  exercise  of  any  of  these  is  quite  a  different 
thing  from  discharging  a  subscriber  from  the  payment  for 
his  stock.     The  contract  with  Snow  is  foreign  to  the  de- 
fendant's subscription    contract.     It  purports,   indeed,   to 
have  been  made  by  the  corporation  ;  but  in  law  it  was  not 
and  could  not  have  been,  as  at  that  time  the  corporation 
had  no  power  to  make  it.     It  is  not,  however,  a  case  of  ultra 
vires.     A  case  of  ultra  vires  is  where  a  fully  existing  corpo- 
ration attempts  to  act  upon  some  subject  matter  not  within 
its  charter  powers.    In  this  case  the  subject  matter  was 
within  the  powers  conferred  by  the  charter,  but  the  corpo- 
ration was  not  qualified  to  exercise  those  powers.     Hence 
the   executory  contract,   so  far    as    the    corporation   was 
concerned,  was  inoperative.     It  was  as  though  it  had  not 
been.     In  a  case  of  ultra  vires  a  corporation  may  become 
bound  by  the  principles  of  estoppel.     In  this  case  it  could 
only  be  bound  by  subsequent  transactions  from  which  a 
contract  might  be  implied.      Snow  the  contractor  might, 
perhaps,   have   looked   through   the  corporation   and   held 
those  who  assumed  to  act  for  it  and  in  its  name  without 
authority  liable  as  individuals.     Beyond  this  we  cannot  see 
that  any  effect  can  be  given  to  it  as  an  executory  contract. 
The  argument  made  on  behalf  of  the  defendant  admits 
that  his  subscription  was  valid  and  lawful  except  for  the 
contract  with  Snow.    The  provision  of  the  charter  clearly 
forbade  such  a  contract.    Being  forbidden  it  was  void.   Can 
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it  be  so  that  a  void  contract  with  Snow  will  release  the  de- 
fendant from  his  lawful  one?  If  the  defendant  is  not  bound 
on  his  subscription  then  none  of  the  subscribers  are.  All 
or  none  are  bound.  It  cannot  be  that  those  who  paid 
promptly  are  holden  and  the  defendant  who  refused  to  pay 
is  released.  If  all  are  released  the  consequence  is  that 
those  who  paid  one  instalment  can  be  compelled  to  pay  no 
more ;  on  the  contrary,  it  would  seem  that  they  ought  to 
have  the  amount  refunded  to  them,  otherwise  they  would 
be  in  a  worse  condition  than  those  who  refused  to  pay.  The 
inevitable  result  of  the  defendant's  claim,  if  granted,  would 
be  disaster  complete  and  overwhelming  to  the  enterprise. 

The  provision  of  the  charter  under  consideration  forbids 
the  exercise  of  any  granted  power  until  the  instalment  was 
paid  in.  A  careful  regard  for  the  public  interest  might  nat- 
urally prompt  the  legislature  to  enact  such  a  prohibition, 
while  nothing  but  an  injury  done  or  threatened  to  the  sub- 
scriber would  be  likely  to,  suggest  relieving  him  from  mak- 
ing payment.  Between  these  two  things  there  is  no  legal 
connection.  The  relation  of  cause  and  effect  does  not  exist. 
Neither  implies  the  other.  Either  may  well  stand  without 
the  other,  as  either  might  be  omitted  without  affecting  the 
other. 

It  must  not  be  inferred  that  we  regard  the  provision  of 
the  charter  as  in  the  interest  of  the  public  alone ;  nor  for 
the  benefit  merely  of  third  pei-sons.  We  entertain  no  doubt 
that  it  was  designed  to  protect  the  stockholder  as  well.  If 
the  premature  exercise  of  any  granted  power  operated  to 
the  injury  of  any  subscriber  he  ought  not  to  be  held  to  pay. 
But,  on  the  other  hand,  if  it  was  an  advantage  to  him,  and  if 
it  also  tended  to  promote  the  purposes  for  which  the  corpo- 
ration was  chartered,  it  would  be  very  unreasonable  that  he 
should  not  pay  according  to  his  promise.  When  any  sul> 
scriber  really  suffers  from  such  cause  a  remedy  will  not  be 
wanting. 

We  think  a  compliance  with  this  provisicm  is  not  a  condi- 
tion precedent  to  the  right  of  the  plaintiff  to  recover  in 
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this  action ;  and  that  a  disobedience  to  it  does  not  operate 
to  release  the  defendant  from  his  promise. 

In  this  opinion  Carpenter  and  Fbnn,  Js.,  concurred. 

Pardee,  J.,  (dissenting.)  It  is  provided  in  the  plaintifiTs 
charter  that  "  twenty-five  per  cent  of  the  capital  stock  shall 
be  paid  in  before  said  company  can  exercise  the  privileges 
and  powers  herein  conferred."  This  provision,  therefore,  of 
legal  necessity  is  written  as  a  condition  precedent  in  every 
subscription  made  to  the  capital  stock.  Indeed,  each  sub- 
scription was  expressly  made  *'  upon  the  terms  and  under 
the  conditions  and  limitations"  imposed  by  the  charter. 
Each  subscriber  secured  whatever  measure  of  protection 
there  may  be  in  it  to  himself.  All  other  subscribers  com- 
bining cannot  deprive  him  of  it.  The  law  of  the  plaint- 
iff's being  requires  the  subscription  of  the  capital  stock, 
the  organization,  the  call  for,  and  the  actual  payment  into 
its  treasury  of  one  quarter  of  the  capital,  prior  to  the  mak- 
ing of  contracts  for  the  construction  of  its  water-works. 
But  this  law  was  disregarded.  The  organized  corporation, 
not  having  either  called  for  or  received  a  dollar  from  the 
subscriptions  to  its  capital,  entered  into  a  contract  for  the 
construction  of  its  works.  It  was  the  privilege  of  the  de- 
fendant to  annex  to  his  subscription  the  condition  that  he 
would  not  become  a  member  of  the  corporation  if  it  should 
do  that  thing. 

It  is  not  an  answer  to  his  defense  to  say  that  all  other 
subscribers  have  waived  the  violation  of  the  charter,  have 
paid,  and  have  ratified  the  contract.  Each  of  them  could 
waive  or  ratify  for  himself;  no  one,  nor  all  of  them,  could 
waive  or  ratify  for  him.  Nor  to  say  that  in  this  case  the 
contract  was  an  advantageous  one  and  therefore  neither  the 
corporation,  nor  the  defendant  suffered  any  pecuniary  in- 
jury. The  latter  is  not  to  be  made  to  bear  the  burden  of 
proving  that  he  was  not  injured.  The  question  is  one  of 
construction  of  a  contract.  What  condition  did  the  defend- 
ant annex  to  his  subscription  ?    Has  the  plaintiff  so  far  met 
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the  condition  as  to  be  entitled  to  enforce  the  contract  of  8ub» 
scription?  Indeed  the  question  is  far  reaching;  it  is,  in 
reality,  whether  it  is  possible  in  making  a  contract  of  sub- 
scription to  the  capital  of  a  corporation  to  impose  thereon 
any  condition  which  will  protect  the  subscribers  from  an 
absolute  liability. 

In  this  opinion  LooMis,  J.,  concurred. 

Note. — The  document  signed  by  the  subscribers  to  the  stock  of  the 
plaintiff  company,  in  the  foregoing  case,  was  as  follows: — 

**  Whereas,  the  General  Assembly  of  the  state  of  Connecticut  did  at  its 
January  session,  ▲.  d.  1887,  by  resolution  approved  the  19th  day  of  May, 
1887,  incorporate  the  following  persons,  to  wit:  Bronson  B.  Tuttle,  F.  W. 
Tolles,  E.  H.  Canington,  L.  P.  Beardsley,  Wm.  Ward,  Amos  Culver,  Jno. 
H.  Whittemore,  Homer  Twitchell,  L.  D.  Warner,  Geo,  A.  Lewis  and  F.  B. 
Tuttle,  all  of  the  town  of  Naugatuck  in  New  Haven  County,  with  all  such 
persons  as  might  thereafter  associate  with  them,  their  successors  and  as- 
signs, as  a  body  corporate,  for  the  purpose  of  supplying  the  town  of  Nau- 
gatuck with  a  supply  of  pure  water  for  public  and  domestic  and  other  uses, 
under  the  name  and  style  of  The  Naugatuck  Water  Company,  subject  to 
the  conditions  and  provisions  of  said  act  of  incorporation,  which  is  hereby 
made  part  of  this  instrument  of  our  organization  thereunder  and  accep- 
tance of  said  grant  and  franchise :— Now  therefore,  we  the  subscribers, 
witlrin  two  years  after  the  passage  of  said  resolution  by  the  (reneral  Assem- 
bly aforesaid,  do  hereby  accept  the  aforesaid  grant  and  franchise,  and  do 
associate  ourselves  as  a  body  politic  and  corporate  thereunder,  upon  the 
terms  and  under  the  conditions  and  limitations  in  said  resolution  contained, 
under  the  style  and  name  of  The  Naugatuck  Water  Company  as  aforesaid; 
and  further,  we  the  subscribers  do  hereby  agree  to  take  the  number  of 
shares  of  the  capital  stock  of  said  corporation  set  opposite  our  respective 
names,  and  to  pay  for  the  same  as  it  may  be  called  in  by  the  directors. 
Dated  at  Naugatuck,  Conn.,  this  23d  day  of  May,  1888.'' 
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Lauba  Morgan,  Executrix,  vs.  Franklin  Farrel  & 

ANOTHER. 


New  Haven  A  Fairfield  Cos.,  Jan.  T.,  1800.    Andrews,  C.  J.,  Cabpen- 
TEB,  LooMis,  Pbbnticb  and  Thayeb,  Js.. 

The  question  whether  a  partnership  existed  between  certain  persons,  where 
the  terms  of  their  agreement  and  all  the  facts  are  admitted,  becomes  a 
question  of  law. 

It  is  not  enough  to  constitute  a  partnership  that  the  parties  have  a  com- 
mon interest  in  the  net  proceeds  of  a  business. 

A  and  B  made  a  contract  with  C,  the  owner  of  a  patent  for  a  machine,  by 
which  C  granted  to  them  the  exclusive  right  to  malce  and  sell  the  ma- 
chine in  the  United  States,  and  A  and  B  agreed  to  manufacture  a 
machine  without  expense  to  C,  and  to  nm  it  for  two  months,  and  after- 
wards to  make  machines  to  supply  orders,  and  to  pay  to  C  an  amount 
equal  to  one  half  the  gross  profits  of  the  business.  Held  not  to  create 
a  partnership  of  C  with  A  and  B. 

And  as  the  contract  made  no  provision  with  regard  to  the  way  in  which  A 
and  By  as  between  themselves,  should  carry  out  their  joint  undertak- 
ing, it  could  not  be  construed  as  making  them  partners. 

The  liability  of  a  person  who  is  claimed  by  his  coui-se  of  conduct  to  have 
become  a  partner  as  to  third  persons,  is  based  on  the  doctrine  of  estop- 
pel, and  in  order  to  charge  him  on  that  ground  it  is  not  enough  to 
show  that  he  was  represented  by  others  to  be  a  partner,  or  that  his 
name  appeared  in  the  firm ;  it  must  be  shown  that  he  knew  that  he 
was  being  held  out  as  a  partner  and  that  he  assented  to  it,  or  facts 
must  be  shown  from  which  such  assent  can  fairly  be  inferred. 

It  is  always  a  question  of  fact  whether  there  has  been  such,  a  holding  out 
as  to  estop  the  party  from  denying  the  partnership. 

A  party  setting  up  an  estoppel  by  conduct  must  show  that  he  exercised 
good  faith  and  due  diligence  in  endeavoring  to  ascertain  the  truth. 

Where  the  claimed  partnership  was  that  of  A  A  Co.  as  manufacturers  of 
machinery  in  a  certain  street  in  the  city  of  New  York,  and  the  plaint- 
iffs, who  had  sold  goods  to  a  representative  of  the  concern  on  the  re- 
presentation that  A  was  a  partner  in  it,  had  on  inquiry  at  two  mercantile 
agencies  in  the  city  been  unable  to  learn  that  any  such  firm  existed, 
though  they  were  informed  with  regard  to  A  and  his  responsibility, 
and  A  was  a  well  known  manufacturer  of  machinery  in  a  town  in  tljis 
state,  of  large  means,  from  whom  information  could  have  been  at  once 
obtained  by  telegi'aph  or  who  could  have  been  reached  in  a  very  short 
time  by  railway,  it  was  held  that  the  plaintiffs,  in  neglecting  to  make 
further  inquiry,  had  not  used  good  faith  and  due  diligence  to  ascertain 
the  truth,  and  could  not  set  up  the  estoppel  against  A, 

The  plaintiffs  introduced  letters  which  had  passed  between  A  and  B  on 
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the  business  in  which  they  were  claimed  to  be  partners  and  which  con- 
tained expressions  tending  to  show  that  a  partnership  existed.  Held 
that  A  might  introduce  other  letters  that  had  passed  between  them  for 
the  purpose  of  showing  that  the  letters  in  question  had  reference  to 
other  matters  and  not  to  that  particular  business. 

[Argued  February  10th— decided  March  3d,  1890.] 

Action  to  recover  the  amount  of  two  notes  and  for  mer- 
chandise sold,  the  defendant  Farrel  being  claimed  to  have 
been  a  partner  in  the  firm  in  the  name  of  which  the  notes 
were  executed  and  to  which  the  goods  were  sold ;  brought 
to  the  Superior  Court  in  New  Haven  County,  and  heard 
before  Fenn^  J.  The  other  defendant  was  William  M.  Bab- 
bott,  who  resided  out  of  the  jurisdiction  when  the  suit  was 
brought,  and  no  service  was  made  upon  him.  The  original 
payees  of  the  note  and  sellers  of  the  goods  were  Montague 
Morgan  and  Bauman  H.  Herrick,  partners  under  the  name 
of  Morgan  &  Herrick,  doing  business  in  the  city  of  New 
York.  The  firm  had  since  been  dissolved  and  the  present 
claim  had  become  the  sole  property  of  Morgan,  who  had 
since  died,  and  the  present  suit  was  brought  by  his  execu- 
trix. The  facts  were  found  by  the  court  and  judgment 
rendered  for  the  defendant  Farrel.     The  plaintiff  appealed. 

The  case  is  sufficiently  stated  in  the  opinion,  except  a 
certain  contract  which  is  commented  on  but  not  quoted  by 
the  court.  This  contract,  which  is  referred  to  as  exhibit  two, 
was  executed  by  the  Cook  Ice  &  Refrigerating  Machine 
Company,  as  the  party  of  the  fii*st  part,  and  by  Farrel 
and  Wm.  M.  Babbott  as  the  party  of  the  second  part.  It 
bears  date  March  22d,  1879,  and  the  important  parts  of  it 
are  as  follows : — 

"  Whereas  lettere  patent  of  the  United  States  for  certain 
improvements  in  ice  and  refrigerating  machines  and  appara- 
tus, were  granted  to  Thomas  Cook,  dated  [&c.,]  and  where- 
as said  party  of  the  first  part  holds  title  in  and  to  said  letters 
patent  by  assignment  from  said  Thomas  Cook,  and  the  said 
parties  of  the  second  part  are  desirous  of  acquiring  the  rights 
hereinafter  granted  to  them  : — Now,  therefore,  in  considera- 
tion of  the  performance  by  the  said  parties  of  the  second 
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part  of  the  covenants  by  them  made  and  hereinafter  con- 
tained, the  said  party  of  the  first  part  hereby  gives  and  grants 
to  the  said  parties  of  the  second  part,  their  heirs  and  assigns, 
the  exclusi\te  right  to  manufacture  and  sell  refrigerating 
machines  and  apparatus  for  refrigeration,  as  described  and 
secured  in  and  by  said  letters  patent,  for  use  for  any  and 
all  purposes  except  brewing,  and  to  sell  territorial  rights 
and  convey  or  gmnt  interests,  rights  or  licenses  in  or  under 
said  letters  patent  for  the  leasing  and  using  of  such  machines 
and  apparatus  for  all  purposes  except  brewing  throughout  the 
territory  of  the  United  States,  and  to  the  full  end  of  the  re- 
spective terms  for  which  said  several  letters  patent  were  grant- 
ed, excepting  as  hereinafter  reserved,  and  all  and  singular  the 
exclusive  rights  and  privileges  under  any  patent,  patents,  re- 
issue or  reissues,  which  may  be  granted  the  said  pai-ty  of  the 
first  part,  or  under  any  patent,  patents,  reissue  or  reissues, 
which  may  be  acquired  by  it  in  any  manner  whatsoever,  for 
any  improvement  or  improvements  made  in  said  machines, 
or  for  any  invention  or  inventions  for  a  like  purpose,  upon 
and  subject  to  the  following  express  terms,  to  wit : 

^^  First.  The  said  parties  of  the  second  part  shall,  with  all 
diligence  and  dispatch,  and  without  expense  or  charge  to 
the  party  of  the  first  part,  manufacture  a  refrigerating  ma- 
chine under  the  said  patents,  and  for  the  purpose  of  aiding 
and  benefiting  the  business  hereinafter  mentioned,  shall  run 
the  said  machine  at  least  for  two  months  succeeding  the  time 
of  its  completion. 

**  Second.  The  said  parties  of  the  second  part  shall  use  their 
best  endeavors  to  introduce  machines  and  apparatus  contain- 
ing said  patented  improvements  to  public  notice  and  create 
a  demand  therefor,  and  shall  use  reasonable  diligence  to 
build  or  cause  to  be  built  said  machines  and  apparatus  to  fill 
any  bond  fide  orders  which  may  be  given  for  the  same  by  re- 
sponsible parties,  for  such  prices  and  upon  such  terms  and 
conditions  as  shall  be  from  time  to  time  agreed  upon  by  the 
parties  hereto ;  and  shall  also  use  reasonable  diligence  and 
their  best  endeavors  to  effect  sales  of  interests,  rights  or  li- 
censes in  or  under  the  said  letters  patent,  at  such  prices  and 
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upon  such  terms  and  conditions  as  shall  be  from  time  to 
time  agreed  upon  by  the  parties  hereto ;  and  said  parties  of 
the  second  part  shall  not  become  interested  in  the  manufac- 
ture or  sale  of  any  machine  or  apparatus  the  manufacture  or 
sale  of  which  would  compete  with  or  diminish  the  business 
first  aforesaid.  *  *  * 

"  Third.  The  said  parties  of  the  second  part  shall  pay  over 
to  the  said  part}'  of  the  first  part,  its  successors  or  assigns, 
as  royalty  or  patent  fee,  an  amount  equal  to  one  half  of  the 
gross  profits  accruing  to  them  from  the  manufacture  and  sale 
of  machines,  or  from  the  sale  of  rights  or  licenses  in  or  under 
said  letters  patent. 

''^Fourth.  The  said  party  of  the  first  part  shall  bear  one 
half  of  the  expenses  which  the  said  party  of  the  second  part 
may,  with  the  written  consent  and  approval  of  said  party  of 
the  first  part,  incur  for  the  purchase  of  any  patents,  or  inven- 
tions, or  rights  therein  or  thereunder,  for  the  protection  or 
benefit  of  the  business  to  be  carried  on  under  this  agreement. 
And  said  party  of  the  first  part  shall  bear  one  half  of  the 
expenses  which  the  said  party  of  the  second  part  may,  with 
the  written  consent  and  approval  of  the  said  party  of  the 
first  part,  incur  in  carrying  on  and  defending  any  suit  or 
suits  which  may  arise  under  or  concerning  said  letters  patent 
and  inventions  or  any  of  them. 

"  Fifth.  The  said  parties  of  the  second  part  shall  manufac- 
ture or  cause  to  be  manufactured  the  said  machines  and  ap- 
paratus at  tlie  lowest  prices  consistent  with  good  quality, 
according  to  the  market  at  the  time  of  their  manufacture. 

^^  Sixth.  The  said  parties  of  the  second  part  shall  keep 
just  and  correct  books  of  account  of  said  business,  in  which 
shall  be  entered  all  mattei-s  and  transactions  relating  thereto 
which  are  usually  entered  in  books  of  account,  and  shall  also 
keep  vouchers  for  the  expenditures  made  by  them  in  said 
business,  and  they  shall  permit  the  said  party  of  the  fltst 
part,  its  officers  or  attorney,  at  all  reasonable  times  and  hours 
to  inspect  said  books  and  vouchers,  and  on  or  before  the 
first  day  of  each  quarter  the  said  parties  of  the  second  part 
shall  make  and  render  to  the  said  party  of  the  first  part,  its 
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successors  and  assigns,  a  statement  of  the  sales,  transfers  and 
licenses,  and  of  the  receipts  and  expenditures  for  making  and 
erecting  said  apparatus  during  the  quarter  last  preceding  such 
account,  and  showing  the  profits  of  said  business  for  said 
quarter,  which  statement  shall  be  verified  by  the  oath  of  said 
parties  of  the  second  part,  if  required;  and  they  further 
agree  that  on  or  before  the  twentieth  day  of  each  quarter 
they  will  pay  to  said  party  of  the  first  pai-t,  its  successors 
or  assigns,  the  sums  appearing  by  said  account  to  be  due  to 
it  or  them  under  and  by  virtue  of  the  terms  of  this  agree- 
ment. ♦  ♦  ♦  " 

C.  S,  Hamilton^  for  the  appellant. 

1.  Farrel  was  under  the  circumstances  in  law  and  in  fact 
a  partner  with  Babbott  as  to  Morgan  &  Herrick.  Their  re- 
lations inter  sese  are  not  involved  in  this  case  and  need  not 
be  discussed.  Whether  there  was  a  partnership  is  a  question 
of  law.  Everitt  v.  Chapman^  6  Conn.,  347.  This  court  has 
said: — "If  a  party  is  to  receive  profits  in  consideration  of 
furnishing  capital,  he  is  clearly  a  partner,  and  is  a  partner 
quoad  third  persons  even  though  it  should  be  stipulated  that 
the  capital  should  be  regarded  as  a  loan  and  be  repaid  as 
such  by  the  acting  partner  with  interest,  and  although  it 
should  be  further  stipulated  that  the  party  furnishing  capi- 
tal should  be  regarded  as  a  mere  creditor  in  respect  to  the 
money  by  him  furnished  and  should  have  no  interest  in  the 
stock  in  trade."  Parker  v.  Oanjield^  37  Conn.,  260.  To  the 
same  effect  is  the  law  as  laid  down  in  the  following  cases : — 
Everitt  v.  Chapman^  6  Conn.,  347;  Bucknam  v.  Bamum^  15 
id.,  67  ;  Citizens*  Bank  v.  Hine^  49  id.,  236 ;  Brigham  v.  Clarke 
100  Mass.,  430 ;  Champion  v.  Bostwick^  18  Wend.,  176 ;  Cush- 
man  v.  Bailey^  1  Hill,  526 ;  Oakley  v.  Aspinwall,  2  Sandf.,  7 ; 
CatskUl  Bank  v.  Gray^  14  Barb.,  471 ;  Williams  v.  Gillies^ 
63  How.  Pr.  R.,  429.  We  have  all  the  essential  elements  to 
bring  this  case  within  the  cases  above  quoted. — (1)  An  agree- 
ment between  Farrel  and  Babbott,  to  go  into  the  business 
of  making  these  machines  on  equal  shares  of  the  profits. — 
(2)  A  contract  by  these  two  as  one  party  with  the  Cook  com- 
VoL.  Lvin, — 27 
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pany  to  make  these  machines,  and  Farrel  and  Babbott  to 
take  half  the  profits,  to  be  divided  between  them,  the  other 
lialf  to  go  to  the  Cook  company. — (3)  David  Smith,  the  man 
who  ordered  the  goods,  employed  by  Farrel  and  Babbott 
together,  to  construct  these  machines. — (4)  The  goods  sold 
in  good  faith  on  the  representation  that  they  were  to  be  used 
in  these  machines,  without  any  knowledge  on  the  part  of 
Morgan  &  Herrick  that  Farrel  claimed  to  have  abandoned 
the  enterprise.  We  are  aware  that  the  finding  says  that 
there  was  never  anything  done  towards  the  construction  of 
a  machine  "except  as  hereinafter  appears;"  but  this  is  sim- 
ply equivalent  to  a  finding  that  nothing  was  done  except 
what  was  set  forth  in  the  finding.  We  are  also  aware  that 
no  profits  were  in  fact  returned  fi-om  the  venture,  but  that 
was  because  none  were  made;  and  in  almost  all  cases  when 
a  person  has  been  held  as  a  partner  as  against  third  parties 
the  business  has  been  a  losing  one.  If  the  venture  had  been 
a  profitable  one,  no  man  would  have  been  more  eager  than 
Farrel  to  call  it  a  partnership.  If  they  entered  into  an 
agreement  for  the  sharing  of  profits,  which  in  law  amounted 
to  a  partnership  quoad  third  parties,  they  were  partners,  even 
if  they  had  expressly  agreed  that  tlie}^  should  not  be  partners. 
Parsons  on  Part.,  51 ;  Parker  v.  Canfieldy  supra  ;  Win%hip  v. 
U.  S,  Bank^  6  Pet.,  661.  A  firm  name  is  not  essential  to  a 
partnership.  Manhattan  Brass  Co.  v.  Sears^  45  N.  York,  797. 
Partners  are  agents  of  one  another  without  any  express  stip- 
ulation that  they  may  use  each  other's  names.  Parsons  on 
Part.,  95.  Nor  is  it  of  any  consequence  as  to  third  parties 
that  Farrel  and  Babbott  did  not  understand  that  they  were 
partners.  In  Parker  v.  Canfieldi  supra^  they  had  positively 
agreed  that  they  should  not  be  partners,  yet  this  court  held 
that  they  were  so  as  to  third  parties. 

2.  But  even  if  Farrel  were  not  in  law  and  in  fact  a  part- 
ner, he  allowed  himself  to  be  held  out  to  the  world  as  a 
partner,  and  is  liable  for  so  doing.  "If  he  does  anything 
which  might  fairly  produce  the  impression  that  he  is  a  part- 
ner, or,  when  another  does  this,  fails  to  do  what  he  should 
to  remove  or  prevent  this  impression,  then  he  is  as  much 
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liable  as  if  he  calls  himself  a  partner."  Parsons  on  Part., 
134.  He  allowed  exhibit  two  to  remain  in  the  hands  of  Bab- 
bott,  without  any  notice  by  advertisement  or  otherwise  to 
tlie  world  that  it  was  not  all  right,  and  to  be  shown  to  Mor- 
gan &  Herrick,  containing  a  stipulation  that  he  should  man- 
ufacture with  Babbott  these  machines,  and  he  and  Babbott 
retain  one  half  the  gross  profits  to  be  divided  between  them. 
The  thii'd  clause  provides  that  a  patent  fee  equal  to  one  half 
of  the  gross  profits  shall  be  paid  to  the  Cook  company ;  the 
other  half  of  the  gross  profits  are  obviously  to  be  retained 
by  Farrel  and  Babbott,  and  divided  between  them  as  stipu- 
lated for  in  their  verbal  agreement.  Thus,  while,  as  be- 
tween Farrel  and  Babbott  on  the  one  hand  and  the  Cook 
company  on  the  other,*  there  is  not  to  be  a  division  of  profits 
as  profits,  yet  as  between  Farrel  and  Babbott  the  one  half 
of  the  profits  retained  by  them  is  to  be  divided  between 
them  as  profits.  The  provisions  under  clauses  fourth,  sixth 
and  seventh  clearly  show  that  Farrel  and  Babbott  are  to- 
gether to  bear  half  the  loss  of  the  enterprise  and  receive 
half  the  profits;  and  there  is  no  stipulation  or  hint  that 
each  is  to  receive  a  sum  equal  to  one  quarter  of  the  profits, 
but  the  two  take  a  title  in  common  to  one  half  of  the  profits. 
Farrel  also  wrote  the  letter  containing  the  words,  "  I  have 
concluded  to  go  on  with  the  matter,"  which  was  read  by  Mor- 
gan &  Herrick,  and  he  allowed  Smith  to  go  out  into  the 
world  with  a  paper  in  which  it  was  stipulated  that  Smith 
should  develop  "  the  Cook  principle  of  making  cold  air  by 
a  refrigerating  machine."  Were  not  Morgan  &  Herrick 
under  these  circumstances  justified  in  believing  that  Farrel 
was  engaged  in  the  enterprise?  In  October,  1879,  under 
advice  of  counsel,  Babbott  issued  notes  bearing  the  name  of 
Franlclin  Farrel  &  Co.,  and  on  the  15th  of  January,  1880, 
the  notes  went  to  protest  and  Farrel  knew  of  their  exist- 
ence ;  and  it  appeara  that  he  did  absolutely  nothing  to  pre- 
vent what  he  now  calls  the  improper  use  of  his  name.  He 
knew  that  Blackwell's,  on  Clarkson  and  Greenwich  streets, 
would  probably  be  a  place  where  Babbott  would  start  the 
business.     He  was  so  informed  by  Frank  Babbott,  and  of 


Digiti 


zed  by  Google 


420  MARCH,  1890. 


Morgan  v.  Farrel. 


the  proposed  arrangement.  On  January  20th,  1880,  Bab- 
bott  had  written  him  that  he  saw  no  excuse  for  his  not 
going  on  with  the  business.  Yet  in  the  face  of  all  these 
facts  he  never  inserted  a  notice  of  any  kind  in  any  paper ; 
he  never  sent  notice  to  Babbott  or  Smith  to  desist ;  he  never 
went  near  Blackwell's,  although  he  had  an  oflSce  in  New 
York ;  he  never  took  the  first  step  to  learn  from  the  Anso- 
nia  Bank  (where  his  notes  were  going  to  protest)  from 
what  source  they  came ;  he  never  made  the  slightest  attempt 
to  arrest  Babbott  or  punish  him  for  what  would  be  forgery 
if  he  had  no  right  to  use  his  name ;  he  never  inquired  at 
Clarkson  street),  where  the  machine  was  put  up,  to  find  out 
who  was  supplying  the  goods  therefor,  which  he  might 
have  done  and  saved  Morgan  &  Herrick  from  giving  credit 
to  any  considerable  amount.  He  in  fact  never  did  any- 
thing that  a  prudent  man  ought  to  have  done  to  prevent 
an  improper  use  of  his  name.  But  he  did  one  significant 
thing.  He  consulted  his  attorney  "and  sent  him  to  New 
York  with  instructions  to  do  all  he  could  to  investigate  " — 
not  to  do  all  he  could  to  prevent  the  business  going  on — 
but  after  he  had  done  all  he  could  to  investigate,  then  he 
was  "  to  do  what  he  deemed  proper  under  the  situation." 
And  then  mark  what  follows — ^nothing  further  was  ever 
done.  The  conclusion  is  inevitable.  The  machine  was  up 
and  running  at  that  time  andlikely  to  prove  a  success.  The 
attorney  saw  good  reason  for  doing  nothing  further.  If 
the  enterprise  proved  a  success,  as  Farrel  doubtless  supposed 
it  would  when  he  went  into  it,  it  would  destroy  his  golden 
visions  to  repudiate  the  partnership.  If  it  turned  out  a 
success,  he  could  claim  his  quarter  of  the  profits ;  if  a  fail- 
ure, disclaim  the  partnership.  No  man  should  be  thus 
allowed  to  play  fast  and  loose. 

3.  The  court  erred  in  admitting  the  letters  relative  to  the 
whiskey  business.  If  the  plaintiff  introduced  evidence 
which  was  irrelevant  and  immaterial  the  proper  course  was 
for  the  court  to  exclude  it.  It  is  no  justification  for  one 
side  to  introduce  improper  testimony  that  the  other  side  has 
done  so.    Barnes  v.  State^  20  Conn.,  264;  Phelps  v.  JTuntj 
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43  id.,  194.  Even  if  the  evidence  concerning  the  whiskey 
business  was  admissible  to  contradict  Babbott,  or  to  show 
that  certain  letters  referred  to  that  business  which  were 
claimed  to  refer  to  the  refrigerating  business,  yet  the  court 
after  letting  it  in  did  not  confine  it  to  that  pui*pose. 

J.  W.  AUing  and  TT.  H.  Williams^  for  the  appellee, 

Andrews,  C.  J.  On  the  first  day  of  March,  1880,  Wil- 
liam M.  Babbott  made  and  delivered  to  the  firm  of  Morgan 
&  Herrick,  merchants,  then  doing  business  in  New  York, 
a  note  for  the  sum  of  one  thousand  and  four  ^^^^^  dollars, 
expressed  to  be  for  value  received  and  payable  in  thirty 
days ;  and  on  the  eighth  day  of  the  same  month  another 
note  for  die  sum  of  two  thousand  two  hundred  and  five  t^^ 
dollars,  payable  in  thirty  days  at  the  Ansonia  National  Bank, 
Ansonia,  Conn.  These  notes  were  signed  by  Babbott  in  the 
name  of  "  Franklin  Farrel  &  Company,"  and  were  delivered 
to  Morgan  &  Hen*ick  in  payment  for  certain  goods  sold  and 
delivered  by  them  to  Babbott  on  his  order  therefor. 

The  plaintiff  is  now  the  owner  of  the  notes  and  brings 
this  suit  to  recover  their  amount.  The  complaint  alleges 
that  at  the  time  the  notes  bear  date  Franklin  Farrel  and  the 
said  William  M.  Babbott  were  partners  in  business  under 
the  firm  name  of  Franklin  Farrel  &  Company.  Farrel 
alone  makes  defense.  No  service  of  the  complaint  was 
made  on  Babbott.     The  answer  is  a  general  denial. 

Upon  the  trial  evidence  was  offered  from  which  the  plaint- 
iff claimed  to  have  proved  that  Farrel  and  Babbott  were 
partners  as  between  themselves,  or  at  least  that  they  were 
partners  as  to  all  third  persons,  or  that  Farrel  was  liable  as 
a  partner  to  Morgan  &  Herrick  for  the  reason  that  he  had 
permitted  Babbott  to  hold  out  that  Farrel  and  himself  were 
partners  under  such  circumstances  that  he  was  estopped  to 
deny  that  he  was  a  partner.  Farrel  denied  that  he  was  a 
partner  in  either  way.  The  Superior  Court  rendered  judg- 
ment for  the  defendant  and  the  plaintiff  has  appealed. 

An  exhaustive  definition  of  partnership  is  not  easy.     So 
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£ar  as  the  facts  in  the  case  present  the  question  of  partner* 
ship  it  is  sufficiently  accurate  to  say  that  there  is  a  partner- 
ship between  two  or  more  persons  whenever  such  a  relation 
exists  between  thera  that  each  is  as  to  all  the  others,  in  re- 
spect to  some  business,  both  principal  and  agent.  If  such 
a  relation  exists  they  are  partners ;  otherwise  not.  They 
are  partners  in  that  business  in  respect  to  which  there  is  tliis 
relation  ;  and  as  to  any  other  business  they  are  not  partners. 
Partnership  is  but  a  name  for  this  reciprocal  relation.  Story 
on  Partnership,  §  I ;  Lord  Wensleydale  in  Cox  v.  Rick- 
man,  8  H.  L.  Cases,  311 ;  Bullen  v.  Sharp,  L.  R.,  1  C.  P.,  86; 
Holme  V.  Rammond,  L.  R.,  7  Exch.,  230 ;  Rarvey  v.  Ohilds, 
28  Ohio  St.,  319;  Hasiman  v.  Clark,  58  N.  Hamp.,  276; 
Collyer  on  Partnership,  §§  139,  412;  Stillman  v.  Rarvey, 
47  Conn.,  26. 

Between  the  parties  themselves  this  relation  of  principal 
and  agent  cannot  exist  except  by  their  voluntary  agreement. 
Razard  v.  Razard,  1  Story,  371;  Collyer  on  Partnei^ship, 
§  2.  In  the  present  case  the  finding  is  as  explicit  as  lan^ 
guage  can  make  it  that  Farrel  and  Babbott  did  not  intend 
to  become  partners.  It  says : — "  No  paper  was  ever  signed 
by  or  between  Farrel  and  Babbott  alone.  No  conversation 
ever  took  place  in  which  it  was  stated  in  words  that  FaiTel 
and  Babbott  were  partners  or  were  to  form  a  paiiinei*ship. 
No  firm  name  was  ever  mentioned.  No  suggestion  that 
either  had  used  or  could  use  the  name  or  the  credit  of  the 
other.  Neither  ever  understood,  intended  or  thought  that 
a  partnership  existed  or  should  exist."  And  in  addition  to 
this  there  is  the  express  declaration  of  Babbott  to  his  coun- 
sel— apparently  after  Farrel  had  writteii  to  him  that  he, 
Farrel,  had  stopped  all  work  on  the  machine — ^that  he  did 
not  believe  there  was  any  partnership  between  them.  Tliis 
part  of  the  case  is  not  pressed  and  we  need  not  pui*sue  it. 

A  partnership  as  to  third  persons  sometimes  arises  by  op- 
eration of  law  even  against  the  intention  of  the  parties ; 
and  this  happens  either  because  the  contract  which  the  par- 
ties have  entered  into  in  law  makes  each  the  principal  and 
agent  of  the  other,  or  because  by  a  course  of  dealing  they 
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have  shown  that  such  was  the  real  i*elatioD  between  them. 
Such  were  the  cases  of  Parker  v.  Canfield^  37  Conn.,  250, 
and  Citizens  Bank  v.  2Kne,  49  Conn.,  236.  It  is  laid  down 
in  Everett  v.  Chapman^  6  Conn.,  347,  that  where  the  terms 
of  the  agreement  and  the  facts  are  all  admitted,  whether  or 
not  a  partnership  existed  is  a  question  of  law  for  the  court 
to  decide.  The  plaintiff  claims  that  from  the  facts  found 
by  the  Superior  Court  it  does  appear  that  Farrel  and 
Babbott  were  partners  quoad  third  persons  notwithstand- 
ing their  intent  not  to  be  partners.  The  facts  from  which 
the  partnership  is  claimed  to  arise  are  mainly  the  exhibits 
one,  two  and  three;  and  of  these  exhibit  two  is  the  only 
one  important..  All  the  other  facts  derive  their  signifi- 
cance solely  from  the  construction  that  is  to  be  put  on 
this  exhibit. 

Exhibit  two  purports  to  be  no  more  than  an  agreement  be- 
tween the  Cook  Ice  &  Refrigerating  Company,  party  of  the 
first  part,  and  Franklin  Farrel  and  William  M.  Babbott, 
party  of  tlie  second  part,  by  which  the  party  of  the  first 
part,  being  the  owner  of  patents  therefor,  grants  to  the  party 
of  the  second  part  the  exclusive  right  to  manufacture  and 
sell  refrigerating  machines  and  apparatus  for  refrigerating,  as 
described  in  the  patents,  throughout  the  United  States  for 
the  full  term  for  which  the  patents  were  granted.  And  in 
consideration  of  that  grant  the  party  of  the  second  part  un- 
dertakes and  agrees  with  all  diligence  and  dispatch,  and 
without  expense  or  charge  to  the  party  of  the  first  part,  to 
manufacture  a  refrigerating  machine  under  the  patents,  and, 
for  the  purpose  of  aiding  and  benefiting  the  business  in- 
tended in  the  agreement,  to  run  the  machine  for  at  least 
two  months  subsequent  to  its  completion.  The  party  of  the 
second  part  also  agrees  to  use  its  best  endeavors  to  create  a 
public  demand  for  the  machines  and  to  manufacture  ma- 
chines to  supply  any  land  fide  order  therefor ;  and  agrees  to 
pay  to  the  party  of  the  first  part  an  amount  equal  to  one 
half  of  the  gross  profits  accruing  therefrom.  There  are 
other  provisions  in  the  agreement,  but  all  having  reference 
to  the  duties  and  obligations  of  the  parties  thereto. 
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That  such  a  contract  as  this  does  not  make  the  parties — 
that  is,  the  party  of  the  first  part  and  the  party  of  the  second 
part — partners,  is  settled  by  abundant  authority.  It  only 
provides  a  way  in  which  the  party  doing  the  work  is  to  be 
paid  for  its  services.     CJuise  v.  Barrett,,  4  Paige,  148. 

The  only  relation  of  Farrel  and  Babbott  that  appears  by 
this  agreement  is  that  of  joint  contractors  to  manufacture 
refrigerating  machines  for  the  Cook  company.  There  is  no 
suggestion  in  it  that  either  is,  or  is  to  be,  the  agent  of  the 
other.  It  does  not  attempt  to  provide  in  what  way  Farrel 
and  Babbott,  as  between  thenwelves,  are  to  carry  out  their 
joint  undertaking.  A  community  of  interest  does  not  make 
a  partnership.  Loomi%  v.  Marshall^  12  Conn.,  77 ;  Porter  v. 
JiTClure^  15  Wend.,  186.  Thus  tenants  in  common  of  land 
are  not  partners.  Calout  v.  Aldrich^  99  Mass.,  74.  In  Oliver 
V.  Gray^  4  Arkansas,  425,  it  was  hold  en  that  two  persons, 
joint  owners  of  a  horse,  were  not  paiiinera  in  respect  to  a 
contract  for  its  keeping.  French  v.  Styring^  2  Com.  Bench, 
N.  S.,  857,  was  a  case  where  two  men  owned  a  race  horse 
which  they  entered  in  a  race  and  won  a  prize.  It  was  held 
that  they  were  not  partners  as  to  that  money.  In  ffawktns 
V.  Mclntyrey  45  Verm.,  496,  the  defendant  contracted  to  finish 
off  a  church  for  the  sum  of  $4,500.  Afterwards  he  agreed 
with  the  plaintiff  that  they  should  work  together  in  doing  the 
job,  each  working  himself,  the  work  of  each  to  offset  that 
of  the  other,  and  the  expense  of  materials  and  of  other  work 
to  be  deducted  from  the  amount  and  the  balance  to  be  di- 
vided between  them.  It  was  held  that  they  were  not  part- 
ners. In  the  case  above  cited,  Loomis  v.  Marshall^  12  Conn., 
77,  B  was  the  owner  of  a  satinet  factory.  A  agreed  with  B 
to  furnish  all  the  wool  that  should  be  needed  at  the  factory 
for  two  years,  which  B  agreed  to  manufacture  into  clotli, 
the  net  proceeds  of  the  cloth,  after  deducting  the  incidental 
charges  of  sale,  to  be  divided  so  that  A  should  have  fifty- 
five  per  cent  and  B  forty-five  per  cent.  It  was  held  that 
there  was  not  a  partnership  as  to  third  persons. 

It  probably  could  be  inferred  that  Farrel  and  Babbott 
were  to  divide  between  themselves  whatever  was  left,  if 


Digiti 


zed  by  Google 


MARCH,  1890.  426 


Morgan  v,  FarreL 


anything,  after  paying  the  Cook  company.  Bat  a  partner- 
ship, even  as  to  third  persons,  is  not  constituted  by  the  mere 
fact  that  two  or  more  persons  participate  or  are  interested 
in  the  net  proceeds  of  a  business.  1  Liiidley  on  Partnership, 
24 ;  Holme  v.  Hammond^  L.  R.,  7  Exch.,  230 ;  Loomis  v.  Mar- 
shall^  supra;  Ex  parte  Tennant^  L.  R.,  6  Ch.  Div.,  303; 
Bullen  V.  Sharp,  L.  R.,  1  C.  P.,  86. 

Mr.  Farrel  was  a  manufacturer  of  machinery  of  long  and 
wide  experience.  He  was  at  the  head  of  a  company  in  An- 
sonia,  in  this  state,  engaged  in  manufacturing  machinery  and 
employing  four  or  five  hundred  hands.  Work  on  a  refriger- 
ating machine  was  begun  promptly  at  the  factory  in  Ansonia 
under  the  supervision  of  Mr.  Cook,  the  patentee,  and  with 
the  aid  of  one  David  Smith  and  of  one  Greene,  but  with  no 
success.  "  The  machines  broke  down  and  proved  so  faulty 
and  imperfect  in  their  nature,  and  the  business  in  all  respects 
so  unsatisfactory,  as  not  to  justify  or  warrant  proceeding. 
Not  a  dollar's  return  in  any  form  was  ever  received  from  the 
business  or  venture.'*  In  the  language  of  the  finding  it  was 
"only  failure  after  failure."  On  September  22d,  1879,  Far- 
rel wrote  Babbott  that  he  had  stopped  all  work  on  the  ma- 
chine until  he  could  see  him.  Work  did  stop  at  Ansonia  at 
that  time  and  was  never  resumed.  About  November  1st, 
1879,  the  Cook  company  gave  Farrel  notice  to  annul  the 
contract  with  them  as  by  its  terms  they  had  a  right  to  do ; 
which  notice  Farrel  at  once  communicated  to  Babbott.  Pri- 
or to  the  stopping  of  the  work  on  the  machines  no  act  had 
been  done  by  Babbott  or  by  Farrel  in  which  either  had  as- 
sumed to^ct  for  or  to  bind  the  other.  Every  thing  they  had 
done  in  carrying  out  their  contract  with  the  Cuok  company 
had  been  done  by  them  jointly. 

There  was  no  writing,  and  there  was  no  course  of  conduct 
prior  to  that  time  from  which  any  one  could  be  led  to  believe 
that  these  three  men  were  partners.  It  was  subsequent  to 
this  time  that  Babbott  commenced  and  continued  in  New 
York  the  series  of  acts  from  which  the  plaintiff  claims  "  that 
the  court  erred  in  not  holding,  ruling  and  deciding  that  the 
defendant  Farrel  was  a  partner  with  the  said  Babbott  as  to 
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and  against  third  parties,  especially  as  to  and  against  the 
plaintiff." 

A  person  who  holds  himself  out  as  a  partner,  or  permits 
others  to  do  so,  is  liable  as  such  to  third  persons  who  have 
given  credit  to  the  firm  upon  the  faith  of  his  connection 
with  it,  or  who  knew  of  such  holding  out.  The  liability  in 
such  cases  is  predicated  upon  the  doctrine  of  estoppel,  and 
in  order  to  charge  a  person  on  that  ground  it  is  not  enough 
to  show  that  he  was  represented  by  others  to  be  a  partner, 
or  that  his  name  appeared  in  the  firm  ;  it  must  be  shown  that 
he  knew  that  he  was  being  held  out  as  a  partner  and  that  he 
assented  thereto,  or  facts  from  which  assent  can  be  fairly 
implied.  McBride  v.  Protection  Ins.  Co.j  22  Conn.,  259; 
Btickingham  v.  Burgess^  3  McLean,  864. 

It  is  always  a  question  of  fact  whether  or  not  there  has 
been  such  a  holding  out  as  to  estop  a  party  from  denying  the 
partnership.  Wood  v.  Duke  of  Argyle^  6  Man.  &  Grang.,  928 ; 
Lake  v.  Duke  of  Argyle^  6  Queen's  Bench,  477.  And  so  the 
decision  of  the  Superior  Court  is  conclusive  unless  there  is 
some  error  in  its  proceedings.  Upon  an  examination  of  this 
part  of  the  case  we  are  satisfied  that  the  result  to  which  the 
court  came  was  fully  required  by  the  facts. 

In  May,  1879,  while  the  parties  were  at  work  at  Ansonia 
endeavoring  to  construct  a  refrigerating  machine,  and  also 
were  seeking  to  find  or  to  create  a  demand  for  the  machines 
when  they  should  be  ready,  one  F.  L.  Babbott,  a  brother  of 
W.  M.  Babbott,  called  on  a  Mr.  Blackwell  of  Blackwell  & 
Co.,  warehousemen  in  Clarkson  street.  New  York,  with  refer- 
ence to  furnishing  them  with  a  machine ;  and  on  thfe  29th  day 
of  July  following  W.  M.  Babbott  entered  into  an  arrange- 
ment with  Blackwell  &  Co.,  as  shown  by  exhibit  four.  It  was 
explained  to  Blackwell  that  the  machine  was  to  be  built  by 
Franklin  Farrel  of  The  Farrel  Foundry  Co.,  at  Ansonia, 
Conn.  At  that  time  there  was  no  machine  or  apparatus 
in  condition  to  be  set  up,  and  as  none  was  ever  completed 
nothing  was  done  under  that  arrangement. 

"The  first  knowledge  that  Mr.  Farrell  had  that  any  use 
was  being  made  of  his  name  or  credit  in  any  form  was  aUiUt 
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January  1st,  1880,  when  a  three  months'  note  dated  October 
22d,  1879,  signed  ^  Franklin  Farrel  &  Co.,'  payable  at  Anso- 
nia  National  Bank,  was  brought  to  his  attention  a  few  days 
before  it  fell  due  by  the  cashier,  who  asked  him  what  he 
knew  about  it.  Up  to  that  time  he  had  never  learned  that 
there  was  any  claim  to  a  partnership  with  him  made  by  Bab- 
bott.  He  knew  nothing  of  Blackwell  except  as  above  stated, 
never  saw  him  until  long  after,  was  never  at  Clarkson  street, 
and  had  no  knowledge  of  any  business  done  there.  He  had 
no  knowledge  of  any  transaction  with  Morgan  &  Hemck  and 
had  never  heard  of  that  firm  until  the  notes  in  suit  matured 
and  were  demanded  and  protested.  He  did  not  know  that 
Smith  was  in  New  York,  and  could  not  find  or  meet  Bab- 
bott  there."  Such  is  the  finding,  and  it  is  added  that  he 
knew  nothing  of  the  Delamater  Ifon  Works  or  that  Babbott 
had  any  dealings  with  it.  It  appears  then  that  the  only  fact 
which  the  defendant  knew  was  that  some  one  had  wrongfully 
used  his  name  on  that  note.  It  does  not  appear  that  at  the 
time  he  knew  that  Babbott  was  the  man.  Inferentially  it 
would  seem  that  he  did  not  know,  for  it  is  stated  that  he 
could  not  find  Babbott  in  the  city.  But  without  pausing  to 
remark  on  the  dearth  of  knowledge  the  defendant  had  of 
Babbott's  doings,  we  pass  to  another  feature  in  this  part  of 
the  case. 

A  party  setting  up  an  estoppel  by  conduct  is  bound  to  the 
exercise  of  good  faith  and  due  diligence  to  know  the  truth. 
Bigelow  on  Estoppel,  480 ;  Moore  v.  Bowman^  47  N.  Hamp., 
499 ;   Odlin  v.  Gove,  41  N.  Hamp.,  465. 

When  Babbott  began  his  operations  with  Morgan  &  Her- 
rick  he  showed  them  a  copy  of  the  contract  with  the  Cook 
company  and  also  a  letter  from  Farrel  in  which  occurred 
the  words — "I  have  concluded  to  go  on  with  the  busi- 
ness," accompanied  with  statements  that  he  and  Farrel 
were  partners.  They  were  told  that  the  goods  were  to  be 
used  in  the  manufacture  of  a  refrigerating  machine  by  Frank- 
lin Farrel  &  Co.  at  Clarkson  street,  New  York  city.  They 
seem  not  to  have  been  satisfied  with  the  terms  of  that  con- 
tract nor  with  the  statements  that  were  made  to  them,  for 


Digiti 


zed  by  Google 


428  MARCH,  1890. 


Morgan  v.  Farrel. 


they  made  inquiries  of  the  Delamater  Ii*on  Works,  of  which 
Farrel  knew  nothing,  and  of  the  mercantile  agencies  of  Dun, 
Barlow  &  Co.  and  of  Bradstreet  &  Co.  From  these  agencies 
they  were  able  to  learn  nothing  as  to  any  firm  of  Franklin 
Farrel  &  Co.,  who  composed  it,  or  as  to  its  responsibility, 
or  that  there  was  any  such  firm  at  all.  If  Babbott  and  Far- 
rel had  been  partners  by  vii-tue  of  the  contract  with  the 
Cook  company,  they  had  been  such  since  the  22d  day  of 
March,  1879.  The  absence  of  the  name  of  any  such  firm  from 
these  mercantile  agencies  was  a  most  significant  circumstance. 
These  agencies  made  known  to  Morgan  &  Herrick  all  about 
Franklin  Farrel  and  his  responsibility.  These  agencies 
could  tell,  and  presumably  did  tell,  where  Farrel  lived  and 
in  what  business  he  was  engaged ;  that  he  was  a  man  of  large 
means,  a  large  manufacturer  of  machinery,  having  a  large 
factory  and  employing  many  hands  in  that  kind  of  work. 
From  this  information  Morgan  &  Herrick  would  know  that 
the  manufacture  of  a  refrigerating  machine  would  be  in  the 
exact  line  of  work  Farrel  was  doing  at  his  own  factory  iu 
Ansonia,  Conn.  That  such  a  man,  having  such  facilities,  was 
represented  to  be  carrying  on  the  manufacture  o^  a  refriger- 
ating machine  in  a  warehouse  in  Clarkson  street  in  the  city 
of  New  York,  and  that  he  was  doing  it  on  credit,  would  be 
certain  to  excite  inquiry  in  the  mind  of  any  prudent  man. 
Why  did  not  Morgan  &  Herrick  inquire  further?  Mr.  Far- 
rel was  a  manufacturer  in  Connecticut,  not  in  the  city  of 
New  York.  In  a  manufacturing  partnership  the  place  where 
it  was  to  be  carried  on  would  be  likely  to  be  a  controlling 
feature.  For  such  work  there  must  be  machinery  to  use, 
and  power  to  run  it,  and  men  to  operate  it.  All  these  Mr. 
Farrel  had  in  Connecticut,  and  none  of  them  in  New  York. 
The  court  had  judicial  knowledge  that  Ansonia  was  easily 
accessible  from  New  York  city  by  railway,  that  there  was 
frequent  communication  by  mail,  or  that  the  telegraph  might 
have  been  used  and  a  reply  obtained  in  half  an  hour  and  at 
trifling  expense.  Wharton  on  Evidence,  §  339.  When  so 
many  circumstances  called  for  inquiry,  and  with  all  these 
means  by  which  inquiries  could  have  been  satisfied,  and  when 
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none  of  them  were  used,  we  cannot  hold  that  the  plaintiff's 
assignors  exercised  good  faith  or  due  diligence  to  know  the 
truth. 

On  the  trial  the  plaintiff  introduced  a  large  number  of 
letters  and  postal  cards  which  had  passed  between  Far- 
rel  and  Babbott  for  the  purpose  of  showing  that  they  were 
partners  in  the  refrigerating  business.  The  defendant  claimed 
that  these  letters  or  some  of  them  had  reference  to  other 
matters  and  not  to  the  refrigerating  business,  and  to  show 
this  offered  other  letters  and  postals  that  had  passed  between 
them.  To  these  the  plaintiff  objected,  but  the  court  ad- 
mitted them  solely  for  the  purpose  named.  That  letters 
which  had  passed  between  these  men  might  tend  to  show 
that  they  were  partners  in  any  business  is  very  obvious, 
and  that  other  letters  on  the  same  or  a  kindred  subject  might 
modify  or  contradict  the  first  ones  is  equally  obvious.  The 
real  relation  between  the  parties  could  best  be  shown  by  the 
whole  correspondence,  not  by  a  part  of  it. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 


Harriet  A.  Birdsall  vs.  Elonzo  S.  Wheeler.  LfJ  J^ 

•74    178 
'ib74  176 

New  Haven  &  Fairfield  Cos.,  Jan.  T.,  1890.    Andrews,  C.  J.,  Carpen-      JLJ^ 

TEH,  LooMis,  ToBBANCB  and  Fenn,  Js. 

The  dbsolutlon  of  an  attachment  and  the  substitution  of  a  bond  for  the 
attached  property,  under  Gen.  Statutes,  §§  929  to  934,  necessarily  in- 
volves the  fact  of  an  attachable  interest  in  the  property  on  the  part  of 
the  defendant  in  the  suit. 

And  the  statement  in  tlie  bond  that  the  property  of  B  has  been  attached  in 
a  suit  of  A  against  B  is  an  admission  by  the  obligors  of  such  an  attach- 
able interest  in  the  property  on  the  part  of  B, 

And  in  a  suit  by  B  on  the  bond  the  defendants  would  be  estopped  from 
denying  that  B  had  such  interest. 

And  this  admission  of  the  bond  is  not  qualified  by  the  fact  that  the  officer's 
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return  upon  the  writ  of  attachment  merely  stated  that  "  by  virtue  of 
tlie  precept  he  liad  found  in  the  defendant's  possession  and  had  attached 
all  the  personal  property  in  the  following  schedule.'' 

The  attachment  of  property  in  a  suit  necessarily  implies  an  attachment  of 
it  as  the  defendant's  property  or  as  that  in  which  he  has  an  attachable 
interest. 

By  the  terms  of  the  bond  as  prescribed  by  the  statute  (§  933)  the  obligors 
bind  themselves  that  the  defendant  will  pay  the  amount  that  may  be  re- 
covered against  him,  or,  on  his  default,  that  they  will  pay  to  the  officer 
having  the  execution  the  actual  value  of  the  defendant's  interest  in 
the  attached  property  at  the  time  of  the  attachment,  not  exceeding 
the  amount  of  the  recognizance.  By  §  037,  where,  in  a  suit  on  the 
bond,  the  defendant  shall  claim  that  the  value  of  the  attached  pro- 
perty at  the  time  the  bond  was  given  was  less  than  the  amount  directed 
by  the  writ  to  be  attached,  the  burden  of  proving  the  actiud  value  is 
to  be  upon  the  defendant.  Held  that  in  the  absence  of  evidence  to  the 
contrary  it  would  be  presumed  that  the  property  at  the  time  of  the  at- 
tachment was  of  as  great  value  as  at  the  time  of  the  giving  of  the  bond. 

In  the  absence  of  evidence  to  the  contrary  the  interest  of  the  original  de- 
fendant in  the  property  attached  would  be  taken  to  be  that  of  a  full 
owner;  and  when  the  full  value  of  the  property  is  shown  by  the  plaint- 
iff in  the  suit  on  the  bond,  the  defendant  may  reduce  it  by  proving  the 
limited  nature  of  such  interest;  but  he  may  not  show  that  the  original 
defendant  had  no  interest 

The  statute  which  provides  that  the  burden  of  proof  of  the  actual  value 
shall  be  upon  the  defendant  in  a  suit  on  the  bond,  was  passed  in  1886, 
(Session  Laws,  1886,  ch.  135,)  and  contained  a  provision  that  it  should 
apply  "  to  any  action  now  pending."  This  provision  was  omitted  in 
the  statute  as  it  appears  in  the  revision  of  1888,  §  937.  The  present 
action  was  pending  in  1886,  but  the  revision  of  1888  was  in  force  when 
it  was  tried.  Held  that  the  right  to  the  benefit  of  the  statute  had  at- 
tached before  the  revision  took  effect  and  was  not  taken  away  by  the 
revision. 

[Argued  January  24th— decided  March  3d,  1890.] 

Action  on  a  recognizance  entered  into  by  the  defendant 
and  one  Godfrey,  given  in  substitution  for  an  attachment  of 
property  under  Gen.  Statutes,  §§  929  to  934;  brought  to 
the  Superior  Court  in  Fairfield  County,  and  tried  to  the 
jury  before  Phelps^  J,  Verdict  for  the  defendant  and  ap- 
peal by  the  phiintiff.  The  case  is  sufficiently  stated  in  the 
opinion,  with  the  exception  of  the  recognizance  and  the 
officer's  return  upon  the  original  writ,  which  are  not  fully 
recited.     The  recognizance  was  as  follows: — 

"  Whereas  the  estate  of  Georgia  V.  Alden,  of  Westport 
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in  the  county  of  Fairfield  and  state  of  Connecticut,  has 
been  attached  by  Harriet  Ada  Trubee,  of  the  city  of  Brook- 
lyn and  state  of  New  York,  by  process  directing  an  attach- 
ment to  the  value  of  forty  thousand  dollars,  dated  the  29th 
day  of  July,  A.  D.  1874,  returnable  to  the  Superior  Court 
for  said  Fairfield  County,  at  the  August  term,  1874,  thereof, 
as  appears  by  the  oflBcer's  return  on  said  process:  And 
whereas  the  estate  of  said  Georgia  V.  Alden  has  been  at- 
tached by  the  said  Harriet  Ada  Trubee  and  Samuel  Curtis 
Ti-ubee,  now  or  late  of  Fairfield  in  said  Fairfield  County, 
by  process  directing  an  attachment  to  the  value  of  forty 
thousand  dollars,  dated  the  29th  day  of  July,  A.  D.  1874, 
returnable  to  the  Superior  Court  for  said  Fairfield  County, 
at  the  August  term,  1874,  thereof,  as  appears  by  the  officer's 
return  on  said  process : 

"  You,  Jonathan  Godfrey,  of  Fairfield  in  said  county 'of 
Fairfield,  and  Elonzo  S.  Wheeler,  of  Westport,  also  in  said 
county,  acknowledge  yourselves  jointly  and  severally  bound 
unto  the  said  Harriet  Ada  Trubee  and  said  Samuel  Curtis 
Trubee,  and  each  of  them,  jointly  and  severally,  in  the  sum 
of  fourteen  thousand  dollars,  conditioned  that  if  the  said 
G*)rgia  V.  Alden  shall  pay  such  judgments  as  may  be  I'e- 
covered  against  her  in  each  and  either  of  said  suits,  or,  if 
default  of  such  payment,  you  pay  to  the  officer  havihg  the 
execution  or  executions  which  may  be  issued  on  such  judg- 
ments or  either  of  them,  on  demand,  the  a^ctual  value  of 
the  interest  of  said  Georgia  V.  Alden  in  said  attached  pro- 
perty at  the  time  of  said  attachment,  not  exceeding  the 
amount  of  this  recognizance,  then  this  recognizance  shall  be 
void. 

"Jonathan  Godfrey,  [seal.] 
"  Elonzo  S.  Wheeler,  [seal.]  " 

"  Taken  by  me  this  16th  day  of  February,  1875. 

''Edward  I.  Sanford, 
"Judge  of  the  Superior  Court." 

The  officer's  return  upon  the  writ  on  which  the  property 
was  attached  was  as  follows : — 

"  Fairfield  County,  ss.  Westport,  July  30,  1874.    By 
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virtue  hereof  and  by  special  direction  of  Wm.  K.  Seeley, 
Esq.,  attorney  for  the  plaintiff,  I  then  and  there  found  in 
the  defendant's  possession  and  attached  all  the  personal 
property  in  the  following  annexed  schedule  and  took  the 
same  into  my  possession ;  and  on  the  said  30th  day  of  July, 
1874, 1  delivered  to  said  defendant  a  true  and  attested  copy 
of  this  writ,  with  my  doings  above  stated  thereon  indorsed. 
"Attest,  Aabon  Sanford,  Deputy  Sheriff." 

IT.  S,  Sanford  and  S,  JudBon^  Jr,^  with  whom  was  D.  C. 
Birdsallj  for  the  appellant. 

G.  Stoddard  and  B.  JS.  DeForest^  for  the  appellee. 

Fenn,  J.  This  is  an  action  on  a  statutory  bond,  substi- 
tuted for  attachments  in  two  suits  of  pei-sonal  property,  in 
which  the  plaintiff  having  recovered  judgment,  a  new  trial 
WHS  ordered  by  this  court,  (^Truhee  v.  Wheeler^  63  Conn., 
458,)  which  resulted  in  a  verdict  for  the  defendant,  and  the 
plaintiff  appeals. 

The  conclusion  which  we  have  reached  renders  it  neces- 
sary for  us  to  examine  but  two  of  the  many  reasons  of  tip- 
peal.  The  plaintiff,  in  writing,  requested  the  court  to  charge 
the  jury  "  that  the  defendant,  having  executed  a  bond  con- 
taining a  recital  that  the  estate  of  Georgia  V.  Alden  was  at- 
tached in  said^suits,  is  estopped  from  claiming  that  no  estate 
was  attached  in  which  said  Alden  had  an  interest."  The 
court  did  not  so  charge,  but  instructed  the  jury  to  the  con- 
trary effect,  that  the  two  prominent  questions  in  the  case 
were,  whether  at  the  time  of  the  attachment  Mrs.  Alden  had 
any  valuable  interest  in  the  property  or  any  part  of  it,  and 
if  so,  of  what  value  it  was ;  and  that  on  both  these  questions 
the  burden  of  proof  was  on  the  plaintiff,  and  that  she  must 
show  that  it  preponderated  in  her  favor.  The  court,  further 
on  in  the  charge,  in  reviewing  the  evidence,  said: — "There 
is  other  evidence,  however,  on  the  question  of  title,  on  which 
the  plaintiff  largely  and  perhaps  mainly  relies,  which  is 
contained  in  the  instrument  itself  on  which  the   suit   is 
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brought ;  and  that  is,  a  recital  which  expressly  declares  that 
the  property  attached  was  the  property  of  Mrs.  Alden.  The 
defendant  signed  that  instrument,  the  contents  of  which  he 
is  presumed  to  have  known,  and  that  declaration,  especially 
in  the  absence  of  contradiction  or  explanation,  should  be 
taken  most  strongly  against  him.  It  is  an  explicit  and  un- 
equivocal statement,  written  on  the  face  of  a  solemn  instru- 
ment under  seal,  which  constitutes  an  admission  against  his 
interest  in  a  matter  of  the  highest  importance  to  both  the 
plaintiff  and  himself,  which  he  would  not  have  been  likely 
to  make  if  he  had  any  doubt  of  its  truth.  If  it  had  been 
pleaded  as  an  estoppel  it  would  have  been  absolutely  conclu- 
sive on  this  point  against  the  defendant.  As  it  was  not  so 
pleaded,  it  must  be  considered  by  you  as  merely  evidence 
in  the  cause,  to  which  it  will  be  your  duty  to  give  the  full 
weight  to  which  it  is  properly  entitled.  In  view  of  this,  and 
of  such  other  evidence  on  this  point  as  has  been  offered  and 
received  in  the  case,  you  will  say  whetlier,  at  the  time  the 
property  was  attached,  Mrs.  Alden  was  the  owner  of  it  or 
of  any  valuable  interest  in  it.  If  you  find  she  was  not  your 
verdict  should  be  for  the  defendant." 

At  the  conclusion  of  the  charge,  a  recess  having  been  taken, 
the  plaintiff,  in  view  of  the  statement  of  the  court,  moved  to 
amend  the  pleadings  by  adding  as  a  replication  that  the  de- 
fendant was  estopped  by  the  recital  in  the  bond.  To  this 
the  defendant  objected,  and  the  court  refused  to  allow  the 
amendment,  "  because  it  then  appeared  that  the  recital  was  so 
qualified  as  to  destroy  its  force  by  the  return  made  by  the 
oflBcer  on  the  original  writ,  which  return  had  not  been  offered 
in  evidence  and  was  merely  referred  to  in  the  recital  of  the 
bond."  Subsequently,  the  jury  having  come  into  court  and 
asked  for  information,  one  of  them  saying — "  What  we  don't 
seem  to  understand  is,  why  Mrs.  Alden  should  give  a  bond 
if  she  "hadn't  any  property,"  the  court  in  the  course  of  such 
further  instruction  said — "  It  is  necessary  for  you  to  find 
that  Mrs.  Alden,  at  the  time  the  attachment  was  made,  either 
owned  the  property  or  had  some  valuable  interest  in  it,  and 
Vol.  Lvm.— 28 
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the  burden  of  proving  that  is  on  the  plaintiff;  "  and  this  was, 
in  substance,  later  on,  repeated. 

The  dissolution  of  an  attachment  by  the  substitution 
of  a  bond  is  a  strict  statutory  proceeding.  (Gen.  Statutes, 
§§  929 — 934  which  is  the  same  as  the  former  statute.  Re- 
vision of  1886,  p.  406.)  It  is  an  express  condition  precedent 
of  the  application  that  estate  shall  have  been  attached,  or  debts 
or  effects  taken  by  process  of  foreign  attachment.  A  form 
of  application  is  provided  in  the  statute,  and  contains  an  alle- 
gation by  the  applicant  that  "  the  following  estate  has  been 
attached,"  and  "  that  he  is  desirous  that  said  attachment  be 
dissolved."  The  form  of  the  bond  is  also  prescribed,  and 
commences  "  Whereas  the  estate  "  of  the  applicant ''  has  been 
attached,"  and  reference  is  further  made  to  "  said  attached 
property"  and  "said  attachment."  The  bond  in  suit  fol- 
lows closely  the  language  of  the  statute.  Clearly  there 
could  be  no  valid  attachment  upon  process  against  the  de- 
fendant, unless  the  defendant  in  the  suit  had  an  attachable 
interest  in  the  property.  And  that  the  law  should  constrain 
the  plaintiff  to  accept  as  a  substitute  a  bond  at  the  instance 
of  a  person  having  no  title  or  interest,  and  therefore  an  in- 
strument without  validity ;  should  take  the  property  from 
the  hands  of  the  officer  and  the  custody  of  the  law  under 
color  of  law,  and  restore  it  to  one  against  whom  even 
after  such  restoration  no  presumption  of  any  ownership  or 
interest  in  the  property  would  exist,  casting  upon  the  plaint- 
iff when  forced  to  resort  to  the  obligation  which  the  law 
against  his  will  compelled  him  to  receive,  the  ontis  of  show- 
ing that  it  was  not  worthless,  and  that  the  defendant  in  the 
original  suit  was  not  a  mere  impostor  without  standing  in  the 
very  forum  whose  jurisdiction  he  had  himself  solemnly  in- 
voked, is  as  far  from  our  comprehension  as  it  was  from  that 
of  the  doubting  juryman  and  those  of  his  associates  for  whom 
he  spoke.  Clearly,  as  we  think,  the  defendant  in  this  suit 
is  estopped  from  claiming  that  no  estate  was  attached  in 
which  the  defendant  in  the  original  action  had  an  interest, 
and  not  only  was  the  coui*t  in  error  in  charging  as  it  did  in 
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reference  to  the  burden  of  proof,  but  the  instruction  asked 
for  as  to  such  estoppel  should  have  been  given. 

The  court,  indeed,  from  one  expression  in  the  charge,  ap- 
pears to  have  recognized  the  binding  effect  of  the  recital,  for 
it  stated  that  ^^  if  it  had  been  pleaded  as  an  estoppel  it  would 
have  been  absolutely  conclusive  on  this  point  against  the  de- 
fendant." To  this  the  twofold  answer  is,  that  it  did  not 
require  to  be  so  pleaded,  and  that  in  fact  it  was.  In  an  ac- 
tion brought  directly  upon  the  bond,  which  is  fully  recited 
and  set  forth,  what  other  or  further  pleading  of  the  bond, 
of  its  contents  or  of  its  effect,  is  necessary  or  possible  ?  Clear- 
ly none,  as  it  appears  to  us. 

To  meet  the  view  expressed  by  the  court  the  plaintiff 
however  moved  to  amend  by  adding  a  replication  directly 
aveiTing  such  an  estoppel.  This,  upon  the  defendant's  ob- 
jection, the  court  declined  to  allow,  holding  that  the  officer's 
return  on  the  original  writ,  not  in  evidence,  qualified  the 
recital  in  the  bond  so  as  to  destroy  its  effect.  As  the  court 
stated  to  the  jury  that  the  return  was  not  offered  in  evi- 
dence, and  has  directly  so  found,  we  might  not,  although  it 
has  been  printed  in  the  record,  have  felt  at  liberty  to  con- 
sider it,  except  that  the  defendant  has  urgently  pressed  it 
upon  our  attention,  and  it  is  probable  that,  if  left  unnoticed, 
it  would  present  a  question  upon  another  trial.  We  will 
therefore  say  that  the  bond  in  suit,  in  referring  to  the  offi- 
cer's return,  follows  the  form  prescribed  in  the  statute.  We 
think  such  reference  does  not  in  any  sense  limit  or  modify 
the  express  declaration  that  the  property  of  the  applicant 
has  been  attached.  But  were  it  otherwise,  though  the  lan- 
guage used  in  the  return  is,  in  one  particular,  peculiar  and 
unusual,  we  can  discover  nothing  in  it  which  would  tend 
to  qualify  the  recital  in  the  bond  or  to  destroy  its  force. 
It  is  true  the  officer  does  not  say  that  he  attached  the  arti- 
cles as  the  property  of  the  defendant  Alden,  but  only  that 
by  virtue  of  a  precept  directing  him  to  attach  the  goods  or 
estate  of  such  defendant,  he  attached  the  articles.  Clearly 
under  such  a  writ  he  must  have  attached  them  as  her  pro- 
perty if  at  all.     The  two  forms  of  expression  would  seem 
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equivalent.  The  defendant  Alden  considered  it  such  attach- 
ment when  she  accepted  service  and  when  she  applied  for 
the  dissolution.  The  statement  that  the  property  was  found 
in  her  possession,  which  is  the  peculiar  expression  in  the 
return,  whatever  may 'have  inspired  it,  is  not  in  conti-a- 
diction  of  the  rest  of  the  return  or  inconsistent  therewith. 
Granted  that  possession  is  not  evidence  of  ownership ;  it 
does  not  tend  to  prove  the  absence  of  ownership.  The 
words  "found  in  the  defendant's  possession"  might  be 
stricken  out.  With  or  without  them  it  signifies  the  same. 
An  officer  never  states  in  his  return  that  the  property  at- 
tached is  that  of  the  defendant,  but  only  that  he  attaches  it 
as  such.  If  he  does  so  attach  it,  and  sees  fit  to  add  that  he 
found  it  in  his  possession,  must  it  be  inferred  that  he  meant 
that  he  believed  the  defendant  to  be  merely  the  possessor 
and  not  the  owner?  If  he  does  so  mean  and  so  believe,  of 
what  importance  is  it  ?  The  acts  of  the  officer  are  relevant, 
but  not  his  opinions. 

It  has  been  urged  that  the  language  of  the  bond  being, 
not  that  the  obligors  shall  pay  the  actual  value  of  the  pro- 
perty, not  exceeding  the  amount  of  the  recognizance,  but 
only  the  actual  value  of  the  interest  of  the  defendant  in  the 
original  suit  therein,  that  since  it  can  be  shown  that  such 
interest  was  merely  nominal,  it  ought  also  to  be  admissible  to 
show  that  it  was  nothing;  and  that  a  new  trial  should  not, 
at  any  rate,  be  granted  to  enable  the  plaintiff  to  recover 
merely  nominal  damages.  We  cannot  adopt  this  reasoning. 
Nor  do  we  know  that  the  plaintiff  will  recover  only  nom- 
inal damages.  We  think  that,  unaffected  by  the  statute 
hereafter  referred  to,  the  value  of  the  interest  of  the  de- 
fendant in  the  original  suit  in  the  property  would,  in  the 
absence  of  all  evidence  to  the  contrary,  be  intended  as  that 
of  a  full  owner,  that  is,  the  actual  value  of  the  property; 
that  when  such  value  is  shown,  the  defendant,  in  the  ac- 
tion upon  the  bond,  may  reduce  it,  by  proving  the  true 
extent  and  the  qualified  or  partial  nature  of  such  interest, 
but  may  not  show  that  the  original  defendant  had  no  inter- 
est, since  that  would  be  to  nullify  his  own  solemn  adniis- 
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sions,  and  to  impeach  the  very  proceedings  which  he  himself, 
or  at  least  the  principal  for  whom  he  stood  sponsor,  had 
instituted. 

We  think  also  the  court  erred  in  another  regard.  General 
Statutes,  §  987,  provides  that  whenever  in  an  action  of  this 
character  ''  the  defendant  shall  set  up  in  the  answer,  or  shall 
claim,  that  the  interest  of  the  principal  in  the  bond,  in  the 
property  attached  in  the  suit  in  which  the  bond  was  given, 
was,  at  the  time  of  the  giving  of  the  bond,  of  less  value  than 
the  amount  ordered  by  the  process  in  such  suit  to  be  attached, 
the  burden  of  proving  the  actual  value  of  such  interest 
shall  be  upon  the  defendant."  The  plaintiff  requested  the 
court  to  charge  the  jury  that  the  presumption  of  law  by 
virtue  of  this  statute  is,  in  the  absence  of  any  evidence, 
that  the  value  of  the  interest  of  Mrs.  Alden  in  the  pro- 
perty at  the  time  of  giving  the  bond,  was  the  amount  or- 
dered by  the  process ;  and  that  this  would  be  the  presumed 
value  of  her  interest  at  the  date  of  the  attachment,  in  the 
absence  of  any  proof  of  a  change  in  said  interest ;  and  we 
thuik  that,  in  substance,  she  was  entitled  to  such  instruc- 
tions, which  the  court  neglected  to  give. 

It  is  true  that  the  bond  is  conditioned  for  the  payment  of 
the  value  of  the  defendant's  interest  at  the  time  of  the 
attachment,  and  this  statute  refers  to  its  value  at  a  later 
date,  namely,  at  the  time  of  the  giving  of  the  bond,  but  the 
statute  must,  if  possible,  be  construed  as  designed  to  have 
some  effect,  and  the  only  way  it  can  be  so  understood  is  by 
holding,  as  seems  most  reasonable,  that  in  the  absence  of 
evidence  to  the  contrary,  though  the  value  of  the  defend- 
ant's interest  may  be  greater  at  the  earlier  date,  it  cannot 
be  supposed  to  be  less,  and  may  be  inferred  to  be  the  same 
as  at  the  later  date,  and  that  the  provision  as  to  the  burden 
of  proof  of  value  at  the  time  of  giving  the  bond  includes 
the  presumption  of  equal  value  at  the  time  of  the  attach- 
ment. Surely  no  hardship  can  come  to  a  defendant  from 
such  a  construction,  which  seems  the  only  way  in  which  the 
statute  can  be  made  operative,  since  the  value  of  the  de- 
fendant's interest  at  the  time  of  giving  the  bond  is  of  itself, 
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and  wholly  unrelated  to  its  value  at  the  time  of  the  attach- 
ment, of  no  relevancy  or  importance  whatever. 

It  is  true  also  that  the  defendant  did  not  set  up  in  the 
answer  that  the  interest  of  Mrs.  Alden  was  of  less  value 
than  the  amount  ordered  to  be  attached,  but  it  sufficiently 
appears  in  the  finding  that  such  a  claim  was  made  by  the 
defendant.  In  fact,  when  the  plaintiflf  was  compelled  to 
assume  the  burden  of  proving  the  value  of  Mrs.  Alden's 
interest,  and  the  jury  were  expressly  told  by  the  court  that 
such  burden  was  on  the  plaintiif,  when  no  evidence  was 
offered  on  the  subject  except  by  the  plaintiflf,  to  which  the 
defendant  offered  none  in  reply,  but  claimed  that  such  evi- 
dence, being  of  a  sum  greater  than  the  amount  of  the  bond, 
but  less  than  the  amount  directed  to  be  attached,  was  largely 
in  excess  of  the  true  valuation,  it  would  appear  manifest 
that,  at  least  to  all  intents  and  purposes,  the  defendant  had 
the  benefit  and  the  plaintiff  the  burden  which  such  a  claim 
would  impose.  Productive  of  such  results,  the  failure  to 
disclaim  would  seem  itself  to  constitute  a  claim  within  the 
intendment  of  the  statute. 

This  statute  was  originally  enacted  in  1886,  being  chapter 
182  of  the  public  acts  of  that  session,  and  it  was  then  made 
applicable  to  pending  actions.  This  provision  in  the  Gen. 
Statutes,  in  force  at  the  time  of  the  trial,  is  omitted,  but 
the  effect  of  such  omission  is  not  to  repeal  such  provision 
by  implication,  or  to  prevent  such  applicability  to  cases 
where  the  right  had  once  attached.  To  hold  otherwise 
would  exclude  from  its  operation  not  only  cases  pending 
prior  to  the  original  enactment  in  1886,  but  also,  although 
the  statute  has  not  been  altered,  all  cases  brought  subse- 
quent'to  such  passage  and  prior  to  the  first  day  of  January, 
1888,  when  the  new  revision  became  operative,  which  clearly 
could  not  have  been  intended,  nor  can  we  intend. 

It  ought  perhaps  to  be  stated  that  since  the  case  was  be- 
fore this  court  on  the  former  hearing,  in  which  a  new  trial 
was  granted,  and  before  the  last  trial  in  the  court  below, 
the  plaintiff,  by  leave  of  court,  amended  the  complaint  by 
striking  out  such  portion  thereof  as  alleged  that  a  certain 
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part  of  the  attached  property  afterwards  came  into  her  pos- 
session, and  that  a  portion  only  of  the  judgment  obtained 
by  her  against  Mi"S.  Alden  was  for  the  value  of  that  part  of 
the  property  ultimately  retained  and  converted  by  Mrs. 
Alden.  Neither  party  offered  any  evidence  and  none  was 
before  the  jury  in  reference  to  this  subject. 

For  the  reasons  given  the  judgment  must  be  reversed  and 
a  new  trial  ordered. 

In  this  opinion  the  other  judges  concurred. 


Jambs  Osbobnb,  Administrator,  vs.  Joseph  Taylor       [^  ^| 

AND   ANOTHER.  I  58   m 

New  HaYen  A  Fairfield  Cos.,  Jan  T.,  1890.    Andrews,  C.  J.,  Carpen- 
TEB,  LooMis,  ToBRANCE  and  Fenm,  Js. 

The  defendants  gave  A  their  note  by  which  they  promised  to  pay  her  seventy- 
five  dollars  semi-annually  during  her  life.  Held,  in  an  action  upon  it, 
that  they  could  not  show  in  defence  a  parol  agreement  of  A  at  the  time 
the  note  was  given,  that  if  she  did  not  need  the  money  for  her  support 
they  should  not  be  required  to  pay  it. 

And  held  that,  upon  the  defendants'  averment  of  such  an  agreement  in  their 
answer,  it  would  not  be  taken,  on  demurrer,  to  be  an  agreement  in 
writing. 

Where  a  defendant  relies  upon  such  a  contemporaneous  agreement  and 
sets  it  up  in  his  defence,  it  must  be  alleged  to  be  in  writing. 

Where  the  court  rules  out  evidence  that  is  inadmissible,  it  makes  no  differ- 
ence Uiat  it  rules  it  out  upon  a  wrong  principle. 

[Argued  January  28th— decided  March  3d,  1890.] 

Action  upon  a  note  given  by  the  defendant  to  Jane  Tay- 
lor, of  whose  estate  the  plaintiff  was  administrator;  brought 
to  the  Court  of  Common  Pleas  of  Fairfield  County  and 
tried  to  the  court  before  Curtis^  J.  Facts  found  and  judg- 
ment rendered  for  the  plaintiff  against  one  of  the  defend- 
ants, and  appeal  by  that  defendant.  The  case  is  fully  stated 
in  the  opinion. 

L.  Warner  and  B.  JS.  DeForest^  for  the  appellant. 

J.  B.  HurlhUt  and  A.  T.  Bates^  for  the  appellee. 
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Fekn,  J.  In  this  action  the  plaintifE^  as  administrator 
upon  the  intestate  estate  of  Jane  Taylor,  deceased,  seeks  to 
recover  on  a  note  made  by  the  defendants,  whereby  they 
promised  to  pay  said  decedent  seventy-five  dolkrs,  semi- 
annually, during  each  and  every  year  that  she  might  live ; 
alleging  in  the  complaint  that  six  semi-annual  payments  had 
been  made  and  that  seven  were  due  and  unpaid. 

The  first  and  third  paragraphs  of  the  second  defence  to 
the  action  were  denied.  The  second  paragraph  of  the  de- 
fence is  in  these  words : — "  On  said  day,"  (being  the  day  on 
which  the  note  was  made),  "  the  defendant  promised  the  said 
Jane  Taylor  to  pay  her,  each  year,  so  long  as  she  should  live, 
the  sum  of  one  hundred  and  fifty  dollars,  in  semi-annual  pay- 
ments of  seventy-five  dollars  each,  if  the  said  Jane  Taylor 
should  need  said  sums  for  her  support ;  and  said  note  was 
given  as  evidence  of  said  promise,  and  because  of  it,  and  be- 
cause of  the  promise  then  made  by  the  said  Jane  Taylor  to 
the  defendants  that  if  she  did  not  need  said  sums  for  her 
support  the  defendants  should  not  be  required  to  pay  them." 
To  this  paragraph  the  plaintiff  demurred  and  the  court  sus- 
tained the  demurrer.  Afterwards,  as  the  court  finds,  "  upon 
the  trial  of  said  cause  the  defendants  offered  evidence  to 
prove  that,  at  the  time  said  note  was  given,  it  was  agreed, 
by  and  between  the  defendants  and  the  said  Jane  Taylor 
that  no  demand  should  be  made  for  the  payment  of  said  note, 
and  that  the  defendants  should  in  no  case  be  required  to  pay 
it,  unless  the  money  should  be  actually  needed  and  required 
for  the  support  of  said  Jane  during  her  lifetime ;  and  that 
said  money  was  not  in  fact  so  needed  or  required.  To  this 
evidence  the  plaintiff  objected,  and  the  court  excluded  the 
same,  on  the  ground  that  the  question  of  law  had  been  pre- 
viously settled  by  the  ruling  of  the  court  on  the  demurrer." 

The  court  having  found  for  the  plaintiff,  as  against  the  de- 
fendant Jane  L.  Taylor,  she  appealed,  assigning  said  rulings 
as  reasons  therefor. 

In  Bean  v.  Maaon^  4  Conn.,  432,  it  is  said — "  When  an 
agreement  is  reduced  to  writing,  all  previous  negotiations  are 
resolved  into  the  writing,  as  being  the  best  evidence  of  the 
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certainty  of  the  agreement;"  and  in  Pierpont  v.  Langdon^ 
46  Conn.,  500,  it  is  further  said — "  A  firmly  established  rule  of 
law  forbids  the  reception  of  evidence  as  to  an  oral  agreement, 
alleged  to  have  been  made  at  the  time  of  executing  a  note, 
offered  for  the  purpose  of  varying,  qualifying  or  contradicting 
the  absolute  terms  of  the  written  contract."  These  ct)ncise 
statements  of  incontestable  principles  would  seem  in  them- 
selves fully  decisive  of  the  questions  presented  by  the  record. 
The  defendant  however  urgently  contends  that  the  second 
paragraph  of  the  second  defense,  taken  in  connection  with  the 
third  paragraph,  which  alleges  that  all  of  the  note  which  was 
required  for  the  support  of  the  decedent  had  been'  paid,  con- 
stitutes a  valid  answer  to  the  complaint.  The  ground  of  this 
contention  is,  that  no  claim  is  made  in  the  demurrer  that 
the  alleged  promises  were  not  in  vvriting,  and  that  such 
a  claim  could  not,  indeed,  be  raised  by  demurrer,  for  that 
in  pleading  an  averment  that  a  contract  was  in  fact  made, 
if  it  be  a  contract  which  in  law  must  be  in  writing,  is  the 
same,  in  legal  effect,  as  an  averment  that  it  was  made  in 
writing ;  and  Swift's  Digest,  vol.  1,  side  page  265,  is  solely 
cited  in  support  of  this  proposition.  Referring  to  this  pas- 
sage it  will  be  found  that  the  distinguished  author,  who  is 
there  speaking  of  pleadings  under  the  statute  against  frauds, 
while  laying  down  the  rule  in  reference  to  declarations  sub- 
stantially as  above  claimed,  directly  adds  the  following : — 
*'But  where  the  defendant  relies  upon  such  contract  in  bar 
of  an  action  brought  against  him,  and  pleads  it  as  such,  it 
must  then  be  alleged  to  be  in  writing."  On  the  other  hand, 
we  think  the  defendant's  allegations  clearly  show  that  the 
promises  on  which  she  relies  were  not  in  writing.  The  state- 
ment that  the  note  was  given  as  evidence  of  the  promise 
imports  this ;  for  it  would  be  unnatural  to  declare  a  note  to 
be  evidence  of  the  promise,  if  another  writing  of  an  incon- 
sistent nature  executed  prior  to  or  contemporaneously  there- 
with existed,  and  was  intended  to  constitute  the  promise 
itself.  What  other  evidence  could  there  be  except  such 
writing,  or,  in  case  of  its  loss,  proof  of  its  contents?  Even 
if  it  should  be  said  that  the  promise  may  have  been  origi- 
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nally  orat  but  reduced  to  and  evidenced  by  writing,  the  an- 
swer is  that  the  defendant  alleges  that  the  note  was  given 
as  such  evidence. 

It  is  further  somewhat  faintly  urged  that  the  promises 
alleged  do  not  contradict,  but  only  modify  the  promise  con- 
tained in  the  note,  by  annexing  to  it  a  condition  stating 
when  and  under  what  circumstances  it  shall  be  payable. .  But 
the  note  itself  explicitly  states  that,  and  any  other  and  differ- 
ent statement  must,  in  the  nature  of  things,  be  inconsistent 
with  that  statement. 

The  defendant  further  claims  that  the  court  erred  in  ex- 
cluding the  evidence  offered  upon  the  trial,  because,  whether 
admissible  or  not,  the  ground  of  such  exclusion,  as  stated  by 
the  court,  "that  the  question  of  law  had  been  previously 
settled  by  the  ruling  of  the  court  upon  the  demurrer,"  is  not 
valid.  Since  the  evidence  offered  was  not  admissible  upon 
any  ground  or  for  any  purpose,  it  would  seem  practically  to 
matter  but  little  whether  the  court  was  technically  accui*ate 
or  not  in  this  expression.  It  however  seems  to  us  to  be  cor- 
rect. By  the  language  used  the  court  clearly  meant  that  the 
decision  upon  the  demurrer  involved  the  ruling  that  the  evi- 
dence offered  was  not  admissible,  and  further,  that  the  only 
portion  of  the  answer  under  which  the  evidence  could  be 
claimed,  since  such  a  defence,  if  valid,  would  require  to  be 
specially  pleaded,  having  been  held  bad  upon  demurrer,  was 
for  their  present  purpose  out  of  the  case. 

The  defendant  further  claims  that  the  evidence  tended  to 
show  that  the  note  was  without  any  consideration,  and  was 
therefore  admissible.  The  defendant  has  however  not  un- 
dei-taken  to  explain  to  us  how  the  evidence  would  tend  to 
indicate  this,  and  we  have  been  unable  to  discover. 

There  is  no  error  in  the  rulings  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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BuELL  Heminway  vs.  Mereitt  Heminway. 

New  Haven  A  Fairfield  Cos.,  Jan.  T.  1890.    Andrews,  C.  J.,  Cabpbn- 
TBB,  LooMis,  ToBBANCB  and  Fenn,  Js. 

The  plaintiff,  a  stockholder  and  director  in  a  manufacturing  company,  but 
who  was  engaged  in  organizing  a  rival  company,  obtained  the  letter  file 
of  the  former  company  at  its  office  and  was  taking  memoranda  from  it 
for  the  benefit  of  the  rival  company.  On  being  requested  by  the  defend- 
ant, who  was  the  secretary  of  the  company  and  had  charge  of  its  papers, 
to  return  it,  he  refused  to  do  so,  and  the  defendant  thereupon  forcibly 
took  it  from  him,  infiicting  some  personal  injury  but  using  no  more 
force  than  was  necessary.  Held,  in  an  action  for  the  assault,  that  the 
act  of  the  defendant  was  justifiable. 

Directors  of  a  corporation  have  no  right  under  any  circumstances  to  use 
their  official  positions  for  a  purpose  hostile  to  the  corporation. 

[Argued  January  28th— decided  March  3d,  1890.] 

Action  for  an  assault,  brought  to  the  District  Court  of 
Waterbury,  and  tried  to  the  court  before  Bradstreet^  J,  Facts 
found  and  judgment  rendered  for  the  plaintiff,  and  lappeal  by 
the  defendant.     The  case  is  fully  stated  in  the  opinion. 

C.  R,  IngersoU  and  S.  W.  Kellogg^  for  the  appellant,  cited 
Gen.  Statutes,  §1953 ;  1  Morawetz  on  Private  Corp.,  §§  517- 
520;  The  King  v.  Merchant  Tailors*  Co.^  2  Bam.  &  Adol., 
115;  Williams  v.  Oravel  Road  Co.^  45  Ind.,  170 ;  Rosenfeld 
V.  Einstein^  46  N.  Jer.  Law,  479 ;  Pratt  v.  Meriden  Cutlery 
Co.,  85  Conn.,  36. 

D.  F,  Webster,  for  the  appellee,  cited,  with  regard  to  the 
plaintiff's  lights  as  a  dy-ector.  Gen.  Statutes,  §§  1950-1953; 
Cook's  Stock  &  Stockholders,  §  511;  People  v.  Throop,  12 
Wend.,  183 ;  Lewis  v.  Brainerd,  63  Verra.,  510, 519 ;  Huylar 
V.  Cragin  Cattle  Co,,  40  N.  Jer.  Eq.,  392 ;  Commonwealth  v. 
Phoenix  Iron  Co.,  105  Penn.  St.,  111.  And  with  regard 
to  the  defendant's  liability  for  the  assault,  Sampson  v.  ffen- 
ry,  13  Pick.,  36 ;  Commonwealth  v.  Haley,  4  Allen,  318 ; 
Churchill  V.  Sulbert,  110  Mass.,  42. 
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Andkews,  C.  J.  The  defendant  was  on  the  day  named  in 
the  complaint  the  secretary  of  the  M.  Hemiuway  &  Sons  Silk 
Company,  a  joint  stock  corporation  located  at  Watertown, 
and  as  such  had  the  charge  and  custody  of  the  office  and  of 
all  the  papers  of  that  corporation.  On  that  day  tlie  plaintiff 
came  into  the  office  of  the  corporation,  took  the  letter  file 
from  the  place  where  it  was  usually  kept,  and  commenced 
to  look  it  over  and  to  make  memoranda  from  the  letters  and 
bills  contained  therein.  The  defendant  requested  the  plaint- 
iff to  return  the  letter  file  to  him,  as  he  wanted  it.  The 
plaintiff  refused  to  give  it  up,  and  thereupon  the  defendant 
forcibly  took  it  from  him,  using  no  more  force  than  was  ne- 
cessary for  that  purpose,  but  in  so  doing  scratched  the  plaint- 
iff's hands  so  that  the  blood  came ;  which  was  the  assault 
alleged  in  the  complaint.  The  plaintiff  was  a  stockholder 
in  and  a  director  of  the  corporation,  and  he  claims  that  he 
rightfully  refused  to  return  the  letter  file  to  the  defendant 
by  reason  of  his  so  being  a  stockholder  and  a  director.  The 
finding  also  shows  that  he  had  been  engaged  with  others  in 
organizing,  and  that  he  was  active  in  the  management  of, 
another  silk  company  in  the  same  town,  rival  to  the  one 
above  named,  and  that  he  was  using  the  letter  file  at  tlie 
time  of  the  alleged  assault  and  taking  memoranda  therefrom 
for  the  benefit  oi  such  other  company. 

It  may  be  admitted  that  a  stockholder  or  a  director  in  a 
joint  stock  corporation  has  the  right  at  any  reasonable  and 
proper  time  to  examine  and  inspect  the  books  and  papers  of 
the  corporation,  whenever  it  is  necessary  to  do  so  for  the 
protection  of  his  interests  as  a  stockholder  or  for  the  per- 
formance of  his  duties  as  a  director.  The  statement  of  this 
right  implies  that  such  examination  Qould  not  be  had  at  any 
other  time  or  for  any  other  purpose :  and  it  clearly  implies 
that  such  exandnation  could  not  be  rightfully  had  for  a  pur- 
pose hostile  to  the  corporation.  "  The  directors  or  trustees 
of  a  corporation,  in  accepting  their  appointment,  impliedly 
undertake  to  give  the  company  the  benefit  of  their  best  care 
and  judgment,  and  to  use  the  powers  conferred  upon  them 
solely  in  the  interest  of  the  corporation.     They  have  no  right 
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under  any  circumstances  to  use  their  official  positions  for 
the  benefit  of  any  one  except  the  corporation.  It  is  a  gen- 
eral rule  that  the  power  conferred  upon  an  agent  must  be 
exercised  to  advance  the  interest  of  the  principal  and  for  no 
other  purpose."  1  Morawetz  on  Corporations,  §  617.  See 
also  Alford  v.  Miller^  32  Conn.,  648 ;  Uoyle  v.  Plattsburgh  ^ 
Montreal  K  B.  Co.,  64  N.  York,  314. 

When  the  plaintiff  was  using  the  letter  file  for  the  benefit 
of  his  rival  company  he  was  misusing  his  power  and  betray- 
ing his  trust  as  a  director  of  the  M.  Heminway  &  Sons  Com- 
pany. His  being  a  director  in  that  company,  so  far  from 
being  an  excuse  to  him  for  refusing  to  return  the  letter  file 
upon  request,  was  an  imperative  reason  why  he  should  have 
complied  with  the  request.  A  breach  of  his  duty  as  a  di- 
rector does  not  excuse  or  palliate  his  breach  of  the  law  in 
withholding  the  letter  file  from  its  authorized  custodian. 

"  It  is  settled  by  ancient  and  modern  authority  that  under 
such  circumstances  a  man  may  defend  or  regain  his  momen- 
tarily interrupted  possession  by  the  use  of  reasonable  force, 
short  of  wounding  or  the  employment  of  a  dangerous 
weapon."^  Commonwealth  v.  Donahue,  148  Mass.,  629 ;  Bald- 
win V.  Hayden,  6  Conn.,  463 ;  State  v.  Elliott,  11  N.  Hamp., 
640  ;  Commonwealth  v.  Lynn,  123  Mass.,  218. 

There  is  error  and  the  judgment  is  reversed. 

In  this  opinion  the  other  judges  concurred. 


Lucius  A.  Huntley  v«.  Alfeed  Holt  and  wipe. 

New  Haven  &  Fairfield  Cos.,  Jan.T.,  1890.    Andrews,  C.  J^  Carpen- 
TKB,  LooMis,  ToBBANOR  and  Fbnn,  Js. 

The  sUtute  (Gen.  Statutes,  §  3018)  provides  for  a  lien  in  favor  of  persons 
furnishing  materials  or  rendering  sei-vices  in  the  erection  of  any  build- 
ing *'  by  virtue  of  an  agreement  with  or  consent  of  the  owner  of  the  land 
upon  which  such  building  is  erected."    A  husband  contracted  in  his 
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own  name  with  a  builder  for  the  construction  of  two  houses  on  the  land 
of  his  wife,  the  builder  not  knowing  that  tlie  title  was  in  the  wife. 
She  had  previously  consented  to  the  erection  of  the  houses  on  the  pro- 
mise of  the  husband  that  he  would  pay  for  them,  and  did  not  suppose 
that  her  land  was  liable  to  a  Hen  for  them.  She  also  saw  that  the 
buildings  were  being  erected,  and  made  no  objection,  and  gave  no 
notice  to  the  builder  that  the  land  was  hers.  Held  not  to  constitute  a 
consent  of  the  wife  within  the  meaning  of  the  statute. 

And  held  that  the  wife  was  not  estopped  from  denying  that  she  had  given 
her  consent  by  her  neglect  to  make  objection  or  to  notify  the  builder 
that  she  owned  the  land,  her  conduct  in  this  respect  being  explained 
by  her  belief  that  her  husband  would  pay  for  the  houses  and  that  the 
builder  was  giving  credit  entirely  to  him. 

An  estoppel  implies  some  fraud  or  neglect  of  duty  in  the  party  estopped. 

A  person  setting  up  an  estoppel  in  pais  is  bound  to  the  exercise  of  good 
faith  and  due  diligence  to  know  the  truth.  It  was  the  builder's  fault 
in  this  case  that  he  did  not  examine  the  records  and  ascertain  the  state 
of  the  title  before  trusting  to  his  lien. 

[Argued  January  22d— decided  February  17th,  1880.] 

Suit  for  the  foreclosure  of  a  builders'  lien,  brought  to  tlie 
Superior  Court  in  New  Haven  County  and  heard  before  jP. 
B.  Hall^  J.  Facts  found  and  judgment  rendered  for  the  de- 
fendants, and  appeal  by  the  plaintiff.  The  case  is  fully 
stated  in  the  opinion. 

J.  W.  Ailing^  for  the  appellant,  cited  Gen.  Statut^es,  §  8018 ; 
Revision  of  1866,  p.  549 ;  Revision  of  1876,  p.  360';  Hall  v. 
HalU  50  Conn.,  104;  Paine  v.  TiUinghast,  52  id.,  552,  559; 
Alexander  v.  Churchy  53  id.,  561 ;  White  v.  Smithy  i^  N.  Jer. 
Law,  105 ;  Rush  v.  Dllksj  43  Hun,  282 ;  Anderson  v.  Mather ^ 
44  N.  York,  249  ;  Bodine  v.  Killeen,  53  id.,  93;  Noel  v.  Kin* 
ney,  106  id.,  74 ;  Knight  v.  Thayer,  125  Mass.,  25 ;  PowelVs 
Appeal,  98  Penn.  St.,  403  ;  Schwartz  v.  Saunders,  46  III.,  18 ; 
Louisville  Coffin  Co.  v.  Stokes,  78  Ala.,  372;  Hauptman  v. 
Catlin,  20  N.  York,  247 ;  Husted  v.  Mathes,  77  id., 388 ;  Burkitt 
V.  Harper,  79  id.,  273 ;  Otis  v.  Dodds  aO  id.,  336 ;  Nellis  v. 
Bellinger,  6  Hun,  560 ;  Arnold  v.  Spurr,  130  Mass.,  347 ; 
Wheaton  v.  Trimble,  145  id.,  345 ;  Donaldson  v.  Holmes,  23 
111.,  85;  Taylor  v.  Gilsdorff,  74  id.,  354;  Bergen  v.  Keiser, 
17  111.  App.,  505 ;  Fay  v.   Orison,  60  Iowa,  136 ;  Jones  v. 
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Pothast,  72  Ind.,  168 ;  Balton  \.  Tinddph,  87  id.,  490 ;  Cavr 
non  V.  Helfrick^  99  id.,  164. 

TF.  jB.  Stoddard  and  S.  C.  Loomis^  for  the  appellees,  cited 
Oilman  Y.  DUhrow^  45  Conn.,  563;  F tannery  v.  Rohrmayer^ 
46  id.,  560 ;  Bouvier's  Law  t)ict..  Consent;  2  Jones  on  Liens, 
§§  1258,  1264;  McClintock  v.  Criswell,  67  Penn.  St.,  183; 
Peabody  v.  Eaatem  Methodist  Society^  5  Allen,  540 ;  Murray 
V.  JParZ^,  13  So.  Car.,  87 ;  Gray  v.  Walker,  16  id.,  143 ; 
Geddes  v.  Bowden,  19  id.,  1. 

Andrews,  C.  J.  Mary  A.  Holt,  the  wife  of  Alfred  Holt, 
is  the  owner  of  certain  land  in  the  town  of  New  Haven 
which  she  holds  "  to  her  sole  and  separate  use,  free  from  any 
control  of  her  husband."  Sometime  prior  to  the  8th  day  of 
September,  1887,  Mr.  Holt  proposed  to  his  wife  to  build 
houses  on  two  of  her  lots,  to  which  she  objected.  He  urged 
the  building  of  the  houses  and  informed  her  that  he  was 
himself  to  pay  for  them.  She  then  made  no  further  opposi- 
tion, though  she  still  did  not  wish  the  houses  to  be  built. 
On  the  said  8th  day  of  September,  1877,  Mr.  Holt  entered 
into  a  written  contract  with  the  plaintiflF  to  build  two 
houses  for  him,  which  were  to  be  placed  on  the  above  land  of 
Mi-8.  Holt.  The  plaintiff  proceeded  according  to  the  con- 
tract, furnished  the  materials  for  and  erected  the  houses, 
and  in  due  time  filed  his  lien  thereon.  He  made  no  agree- 
ment respecting  the  houses  with  Mrs.  Holt;  on  the  contrary, 
in  making  the  contract,  and  in  performing  the  services  and 
in  furnishing  the  materials  he  gave  the  sole  personal  credit 
to  Mr.  Holt.  Mr.  Holt  did  not  represent  that  he  was  the 
owner  of  the  land  on  which  the  houses  were  to  be  placed. 
In  making  the  contracts  he  acted  in  his  individual  capacity, 
and  did  not  act  or  assume  to  act  as  the  agent  of  Mrs.  Holt, 
nor  had  he  in  making  the  same  any  authority  fi-om  or  right 
or  authority  to  act  or  contract  for  her.  The  plaintiff  relied 
as  security  for  the  payment  for  his  work  and  materials  upon 
such  lien  on  the  land  as  by  law  he  might  have.  Prior  to  the 
time  he  had  completed  the  houses  he  supposed  that  Mr.  Holt 
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was  the  owner  of  the  land.  He  made  no  examination  of  the 
records  to  ascertain  in  whom  the  title  to  the  lots  was,  and 
until  after  the  houses  were  finished  he  did  not  know  that 
Mrs.  Holt  was  the  owner. 

Mrs.  Holt  learned  that  the  houses  were  being  built  and 
that  the  plaintiff  was  building  them  about  the  time  work 
thereon  was  commenced.  She  then,  and  at  all  times,  sup- 
posed that  the  work  was  being  done  upon  the  personal  credit 
of  her  husband  and  not  upon  her  credit  or  upon  the  credit 
of  her  interest  in  the  land;  and  she  gave  no  notice  to  the 
plaintiff  of  her  disapproval  of  the  work  or  of  the  fact  that 
she  owned  the  land,  or  that  her  husband  had  no  authority  to 
act  for  her. 

On  these  facts  the  plaintiff  asked  the  court  to  decide  that 
the  labor  and  materials  furnished  by  him  were  furnished 
by  the  consent  of  Mrs.  Holt  within  the  meaning  of  the  stat- 
ute concerning  mechanics'  liens.  The  court  did  not  so 
decide,  but  rendered  judgment  against  the  plaintiff.  He 
appeals,  and  assigns  as  his  reason  of  appeal  the  refusal  of  the 
court  to  rule  and  decide  according  to  his  request. 

The  statute  concerning  mechanics'  liens  (General  Statutes, 
§  3018)  is  as  follows : — "  Every  building,  in  the  construction 
or  repair  of  which  or  of  any  of  its  appurtenances  any  person 
shall  have  a  claim  for  materials  furnished  or  services  ren- 
dered exceeding  twenty-five  dollars  in  amount,  by  virtue  of 
an  agreement  with  or  by  consent  of  the  owner  of  the  land 
upon  which  such  building  is  erected,  or  some  person  having 
authorit}'  from  or  rightfully  acting  for  such  owner  in  procur- 
ing or  furnishing  such  labor  or  materials,  shall,  with  the  land 
on  which  the  same  may  stand,  be  subject  to  the  payment  of 
such  claim;  and  such  claim  shall  be  a  lien  on  such  land, 
buildings  and  appurtenances,  and  shall  take  precedence  of 
any  other  incumbrance  originating  after  the  commencement 
of  such  services  or  the  furnishing  of  an}'  such  materials,  sub- 
ject to  apportionment,  as  provided  in  section  8021;  and 
said  praises  may  be  foreclosed  by  such  person  in  the  same 
manner  as  if  held  by  mortgage." 

The  facts  exclude  any  agreement  by  the  plaintiff  with 
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Mrs.  Holt ;  exclude  also  any  rendering  of  services  or  furnish- 
ing of  materials  by  virtue  of  any  agreement  with  or  the  con- 
sent of  any  person  having  authority  from  or  rightfully  acting 
for  her.  His  claim  then  must  be  sustained,  if  it  can  be  sus- 
tained at  all,  as  he  seems  to  admit,  upon  the  theory  that  he 
rendered  the  servicfe  and  furnished  the  materials  "by  con- 
sent of  the  owner  of  the  land,"  within  the  meaning  of  the 
statute  just  cited. 

Consent  means  the  unity  of  opinion — the  accord  of  minds 
— to  think  alike — to  be  of  one  mind.  Consent  involves  the 
presence  of  two  or  more  persons,  for  without  at  least  two 
persons  there  cannot  be  an  unity  of  opinion,  or  an  accord  of 
minds,  or  any  thinking  alike.  When  the  statute  uses  the 
words  "  by  the  consent  of  the  owner  of  the  land,"  it  means 
that  the  person  rendering  the  service  or  furnishing  the  mate- 
rials and  the  owner  of  the  land  on  which  the  building  stands 
must  be  of  one  mind  in  respect  to  it.  The  words  "  consent 
of  the  owner  "  are  used  in  the  statute  as  something  different 
from  an  agreement  with  the  owner ;  and  while  it  may  be 
urged  that  they  do  not  require  such  a  meeting  of  the  minds 
of  the  parties  as  would  be  essential  to  the  making  of  a  con- 
tract, there  must  be  enough  of  a  meeting  of  their  minds  to 
make  it  fairly  apparent  that  they  intended  the  same  thing  in 
the  same  sense.  It  cannot  be  supposed  that  the  statute  was 
designed  to  be  made  a  cover  for  entrapping  a  party  into  a 
seeming  consent  when  there  was  no  real  one.  Without  this 
degree  of  unanimity  there  could  be  no  real  consent.  Oil- 
man V.  Disbrow^  45  Conn.,  563 ;  Planner y  v.  Rohrmayer^  46 
Conn.,  560.  It  is  plain  from  the  finding  that  Mrs.  Holt  never 
consented  to  the  thing  which  the  plaintiff  claims.  She  con- 
sented indeed  to  the  building  of  houses  on  her  land  by  her 
husband  upon  his  promise  that  they  should  be  built  with- 
out any  expense  to  her  and  without  any  risk  to  her  interest 
in  the  land.  She  did  not  consent  even  that  her  husband 
should  build  them  at  her  expense  or  upon  the  credit  of  her 
land.  Much  less  did  she  ever  consent  that  the  plaintiff  should 
build  them  at  her  charge. 

Nor  is  there  anything  in  the  facts  to  estop  Mrs.  Holt.  She 
Vol.  Lvni. — 29 
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had  made  an  arrangement  with  her  husband  in  the  nature 
of  a  contract  between  herself  and  him  by  which  he  was  to 
build  the  houses  at  his  own  expense.  She  knew  that  the 
plaintiff  was  at  .work  on  the  houses,  but  she  supposed  he  was 
acting  upon  the  sole  credit  of  Mr.  Holt.  She  never  knew 
that  he  had  or  claimed  to  have  any  righfof  lien  on  her  land. 
She  knew  that  if  he  was  a  sub-contractor  he  would  have  to 
give  her  notice  in  order  to  bind  her  land  by  any  lien.  She 
had  the  right  to  act  upon  the  belief  that  the  plaintiff  had  not 
neglected  to  examine  the  records  or  to  ascertain  the  exact 
authority  which  Mr.  Holt  had  in  the  premises.  An  estoppel 
implies  some  fraud  or  neglect  of  duty  in  the  party  estopped. 
Neither  is  chargeable  to  Mrs.  Holt.  There  could  be  no 
duty  resting  upon  her  to  communicate  facts  to  the  plaintiff 
of  which  he  was  ignorant  only  by  his  own  negligence.  One 
setting  up  an  estoppel  in  pais^  is  himself  bound  to  the  exer- 
cise of  good  faith  and  due  diligence  to  know  the  truth. 
Moore  v.  Bovrman^  47  N.  Hamp.,  494.  To  sustain  the  plaint- 
iff's claim  would  be  equivalent  to  a  fraud  on  Mrs.  Holt.  It 
would  be  to  visit  on  her  the  result  of  the  plaintiff's  own  neg- 
ligence- 
There  is  no  error  in  the  judgment  appealed  from. 


In  this  opinion  the  other  judges  concurred. 


Eli  Whitney  &  others  vb.  The  City  of  New  Haven 

&  OTHERS. 

New  Haven  <&  Fairfield  Cos.,  Jan.  T.,  1890.    Andrews,  C.  J.,  Carpkn- 
TKB,  Loo  MIS,  ToBBANCE  and  Pbentice,  Js. 

The  court  of  common  council  of  the  city  of  New  Haven  passed  an  order 
for  Uie  demolition  and  removal  of  a  building  on  the  public  green  that 
had  formerly  been  used  as  a  state  house,  the  interest  of  the  state  in 
which  had  been  relinquished  to  and  become  vested  in  the  city.  Upon 
a  suit  brought  by  ^  large  number  of  residents  of  the  city,  describing 
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themselves  as  citizens  and  tax-payers  of  the  city,  for  an  injunction 
against  the  execution  of  the  order  by  the  city  auditor,  who  was  directed 
by  it  to  contract  for  tlie  removal  of  the  building,  it  was  held — 

1.  That  as  the  plaintiffs  were  in  court  only  as  citizens  and  tax-payers  of 

the  city,  and  had  alleged  no  present  interest  in  or  threatened  damage 
to  the  county,  the  rights  of  the  county  in  the  building,  if  any,  could 
not  be  considered,  although  it  was  made  a  party  defendant. 

2.  That  the  matter  being  one  the  determination  of  which  fell  within  the 

powers  of  the  common  council  and  involved  the  exercise  of  discretion 
and  judgment,  and  there  being  nothing  to  show  an  intentional  viola- 
tion of  fluty  on  its  part,  the  court  had  no  power  to  interfere  unless  the 
council  had  acted  informally  or  Illegally. 
8.  That  the  fact  that  the  question  of  the  demolition  of  the  building  had, 
by  a  vote  of  a  former  council,  been  submitted  to  a  popular  vote,  and  a 
majority  had  voted  against  its  demolition,  did  not  render  illegal  the  ar- 
tion  of  the  council  in  ordering  its  demolition. 

4.  That  its  action  was  not  rendered  informal  or  illegal  by  the  fact  that  it 

was  had  at  a  special  meeting  called  by  the  mayor,  in  the  warning  of 
which  another  matter  was  mentioned  as  to  be  acted  upon  and  the  mat- 
ter of  the  removal  of  this  building  was  not  mentioned;  neither  the 
statute  nor  the  city  charter  restricting  its  power  to  act  to  matters  men- 
tioned in  the  call  for  the  meeting,  and  the  general  rule  as  to  meet- 
ings of  towns  and  other  communities  having  no  application  to  meetings 
of  such  a  body  as  a  court  of  common  council. 

5.  That  the  provision  of  the  city  charter  that  "  no  vote  shall  be  taken  upon 

any  resolution  until  the  same  has  been  referred  to  and  reported  upon 
by  an  appropriate  committee  or  one  of  the  standing  boards  of  com. 
missioners,"  was  suflSciently  observed  by  a  reference  of  the  "  whole 
matter  of  the  state  house  "  to  a  special  committee,  and  by  the  adop- 
tion by  the  council  of  the  resolution  reported  by  the  conunittee  with  a 
recommendation  that  it  he  passed. 

6.  That  the  provision  of  the  city  charter  requiring  an  annual  classified  ap- 

propriation by  the  council  of  moneys  deemed  necessary  to  defray  the 
expenses  of  the  city  for  the  year  ensuing  and  forbidding  any  officer  or 
board  to  exceed  such  appropriations,  did  not  debar  the  council  Hum 
acting  upon  subjects  not  provided  for  and  from  expenditures  involved 
in  such  action ;  the  object  of  such  provision  being  not  to  restrict  the 
action  of  the  city  but  to  restrain  the  action  of  its  servants. 

7.  That  no  such  restriction  upon  the  power  of  the  council  was  created  by 

the  provision  of  Gen.  Statutes,  §  378,  for  the  punishment  of  any  offi- 
cer or  agent  of  a  community  who  should  authorize  or  contract  for  the 
expenditure  of  money  in  excess  of  appropriations;  the  statute  apply- 
ing only  to  cases  of  specific  appropriations  for  a  particular  purpose. 

8.  That  the  provision  of  the  charter  that  the  board  of  public  works  should 

execute  all  orders  of  the  council  in  reference  to  the  streets  and  parks 
of  the  city,  did  not  affect  the  right  of  the  council  to  make  the  city 
auditor  its  agent  for  executing  this  order;  the  fact  that  this  building 
chanced  to  be  upon  a  public  park  not  bringing  the  matter  of  its  re- 
moval within  the  jurisdiction  of  that  board,  and  the  council  having  a 
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right  in  the  absence  of  any  restriction  to  select  any  agmt  that  it 
pleased  for  the  execution  of  the  order. 

[Argued  January  28d— decided  March  17th,  1890.] 

Suit  for  an  injunction ;  brought  to  the  Superior  Court  in 
New  Haven  County.  The  plaintiffs  were  citizens  and  tax- 
payers of  the  city  of  New  Haven,  and  the  injunction  prayed 
for  was  against  the  demolition  and  removal  of  a  building  on 
the  public  green  of  the  city  that  had  formerly  been  used  as 
a  state  house,  but  the  interest  of  the  state  in  which  had 
become  vested  in  the  city,  by  the  relinquishment  to  it  by 
the  state  in  1876  of  all  its  rights  in  the  building.  The 
court  of  common  council  of  the  city  had  ordered  its  demo- 
lition, and  had  made  the  city  auditor  its  agent  for  carrying 
out  the  order.  The  city  and  city  auditor,  and  the  county 
of  New  Haven,  which  the  plaintiff  claimed  had  some  inter- 
est in  the  building,  were  made  parties  defendant.  The 
county  did  not  appear.  The  other  defendants  demurred  to 
the  complaint,  and  the  case  was  reserved  upon  thedemuiTer 
for  the  advice  of  this  court. 

S.  E,  Baldwin^  for  the  plaintiffs. 

1.  The  rights  of  the  county.  The  old  state  house  was 
owned  originally  by  the  state,  county,  and  city.  After  1876  it 
was  owned  by  the  county  and  city ;  the  city  owning  the  legal 
title  and  the  county  having  an  equitable  interest.  City  of 
Hartford  v.  County  of  Hartford^  49  Conn.,  664,  660.  How 
then  can  the  city,  by  demolishing  the  building,  deprive  the 
county  of  its  right  of  occupancy  ?  It  was  a  right  of  substan- 
tial value. 

2.  The  courts  can  prevent  waste  by  municipal  authorities. 
— (1)  Misappropriation  of  city  funds.  In  this  case  the  city 
auditor  was  about  to  make,  and  afterwards  did  make,  a  con- 
tract involving,  first,  an  unauthorized  expenditure  of  the 
city  funds,  and,  second,  an  enormous  waste  of  the  city- 
property.  New  London  v.  Brainard^  22  Conn.,  662,  666, 
It  appeared  that  "it  would  cost  a  large  sum,  probably  from 
$6,000  to  $10,000,  to  demolish  the   building,  remove  the 
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material,  and  grade  the  site,  and  no  moneys  were  appro- 
priated for  the  purpose  by  the  court  of  common  council 
in  making  up  their  annual  estimates  for  this  year,  nor 
since ; "  and  that  the  city  charter  forbids  any  expenditure 
or  incurring  any  liability  for  any  expenditure,  in  excess  of 
the  annual  appropriations.  Samis  v.  King^  40  Conn.,  298, 
311. — (2)  Waste  of  city  property.  The  common  council  had 
no  more  right  to  pull  down  the  state  house  than  it  would 
have  to  pull  down  the  city  hall.  Both  buildings,  and  every 
building  the  city  owned,  needed  annual  repairs,  and  to  pull 
down  a  valuable  edifice  because  it  needed  exterior  repairs 
"  to  preserve  its  beauty,"  was  sheer  waste,  for  which  no  jus- 
tification is  shown.  The  city  charter  measures  the  power 
of  the  common  council.  A  by-law,  authorized  by  the  char- 
ter, very  properly  gives  the  power  of  control  over  the 
*'  parks  and  works  of  a  public  nature "  to  the  board  of 
public  works,  a  small  body  fitted  to  deal  with  such  subjects. 
To  this  board  the  repairs  of  the  state  house,  standing  as  it 
did  in  the  central  park  of  the  city,  properly  belonged,  and 
the  matter  could  not  be  confided  to  any  other  authority. 
Althen  v.  Kelly,  32  Minn.,  280,  283.  The  allegation  is  that 
the  order  complained  of  "  is  a  gross  breach  of  trust,  in  di- 
recting the  destruction  of  valuable  public  property,  and  in 
disregarding  the  vote  of  the  freemen,  and  violating  their  own 
chartered  duty."  Against  such  a  wanton  abuse  of  power, 
the  courts  have  the  right  and  duty  to  interpose.  Danbury 
^  Norwalk  R.  R.  Co.  v.  Norwalk,  37  Conn.,  109,  119;  Free- 
man V.  Selectmen  of  New  Haven,  34  Conn.,  406.  It  is  only 
when  the  law  expressly  makes  the  decision  of  municipal 
authorities  conclusive,  that  the  courts  cannot  correct  their 
wrongful  action.  Selleek  v.  Common  Council  of  South  Nor- 
walk,  40  Conn.,  359,  361.  Every  standing  ordinance  or  by- 
law is  subject  to  be  declared  void  if  the  courts  deem  it 
unreasonable.  City  of  New  Haven  v.  New  Haven  Water  Co., 
44  Conn.,  105.  Much  more  must  any  special  order,  made  to 
meet  some  particular  case,  be  subject  to  revision  by  judicial 
authority,  if  it  be  shown  to  be  unreasonable. 

3.  The  vote  of  the  freemen  for  repairs.     The  common 
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council  submitted  the  question  of  repairing  the  state  house 
to  their  cestuis  que  trustent^  the  freemen  of  the  city,  for  their 
decision,  for  the  purpose  of  bringing  it  to  a  final  conclusion. 
The  vote  was  taken  at  a  lawful  city  election,  and  resulted 
in  favor  of  repairs  by  a  large  majority.  The  council  had 
ordered  that,  in  that  event,  a  certain  committee  should  be 
constituted  to  make  the  repairs  up  to  the  limit  of  $30,000. 
After  the  vote  they  constituted  the  committee.  They  also 
laid  a  tax  sufficient  to  meet,  among  other  estimated  expenses, 
these  expenses  of  repairs.  We  submit  that  the  freemen's 
vote,  thus  solemnly  taken,  confirmed  and  acted  upon,  could 
not  be  annulled  by  the  action  of  another  court  of  common 
council,  but  bound  the  city  and  its  agents,  the  common 
council  and  city  auditor.  The  policy  of  our  law  is  to  allow 
the  people  to  govern  themselves  as  far  as  practicable,  and  to 
uphold  the  doings  of  public  communities  at  general  meetings 
of  all  their  members,  duly  warned,  whether  their  agents  may 
deem  such  action  wise  or  unwise.  Dibble  v.  New  Haven^  56 
Conn.,  199,  201.  It  is  an  intolerable  mockery  to  take  a 
solemn  vote  of  the  freemen  on  an  important  question,  and 
then  disregard  it  on  the  pretense  that  they  do  not  know  the 
facts.  The  common  council  had  decided  that  $23,400  would 
make  the  necessary  repairs.  The  freemen  with  this  before 
them  voted  to  raise  the  limit  to  $30,000 ;  and  now  tiie  claim 
is  that  because  alterations  and  repairs  which  were  not  neces- 
sary might  cost  over  $30,000,  therefore  the  popular  decision 
can  be  set  aside  altogether,  and  property  worth  $200,000  ab- 
solutely destroyed.  Clarke  v.  Rochester^  24  Barb.,  446; 
Lowber  v.  Mayor^  5  Abb.  Pr.,  326. 

4.  The  order  of  the  common  council  was  not  legally  passed. 
— (1)  There  was  no  reference  of  the  order  to  a  committee. 
The  charter  provides  that  without  unanimous  consent,  no 
measure  can  be  acted  upon  until  it  has  been  referred  to  an 
appropriate  committee.  The  vote  of  the  common  council, 
in  December,  1887,  was  to  repair  the  building  so  far  as 
$30,000  would  go,  and  a  committee  was  appointed  to  do  this. 
In  April,  1889,  "  the  whole  matter  of  the  state  house  ques- 
tion "  was  referred  to  a  new  committee.     This  naturally  sent 
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to  them  only  the  question  how  best  to  make  the  repairs. 
Their  report  of  a  new  proposition  to  tear  the  building  down 
was  therefore  a  report  upon  a  matter  not  referred  to  them, 
and  unanimous  consent  to  its  consideration  was  not  had. 
The  vote  was  therefore  void.  Crilman  v.  Milwattkeey  61  Wis., 
688,  694. — (2)  The  action  was  not  within  the  warning  of 
the  meeting.  The  meeting  of  the  council  was  a  "  special 
meeting,  called  only  for  the  purpose  of  electing  a  city  treas- 
urer." The  mayor  has  a  right  to  convene  it  *'  specially." 
Charter,  §  213.  No  action  at  such  a  meeting,  therefore,  out- 
side of  the  special  warning  which  the  mayor  sees  fit  to  give, 
can  be  binding. 

6.  The  order  requires  an  illegal  expenditure.  No  appro- 
priation had  been  made  for  such  an  expenditure  or  contem- 
plated in  the  annual  estimates.  The  charter,  therefore, 
absolutely  forbade  it,  and  forbade  incurring  "any  liability  " 
for  it.  Our  General  Statutes,  (§  378),  made  the  proposed 
contract  a  criminal  offense.  Necessarily,  therefore,  the  or- 
der was  absolutely  void.  Hoisted  v.  The  State^  41  N.  Jer. 
Law,  662,  686. 

6.  If  the  court  of  common  council  had  had  power  to  au- 
tliorize  the  demolition  of  the  state  house,  it  was  for  them  to 
exercise  it  either  directly  or  through  the  board  of  public 
works.  It  was  an  act  requiring  discretion,  and  the  expen- 
diture authorized  by  the  order  was  unlimited.  Such  a  dele- 
gation of  power  to  the  auditor  cannot  be  supported.  Birdsall 
V.  Clark,  73  N.  York,  73;  Day  v.  Green,  4  Cush.,  433; 
Sydes  v.  Foyea,  4  Bush,  464. 

C.  It.  IngerBoll  and  W.  K,  Townsend,  for  the  defendants. 

Prentice,  J.  This  action  involves  the  validity  of  a 
vote  of  the  court  of  common  council  of  the  defendant  city 
authorizing  and  directing  the  defendant  Lake,  its  auditor, 
to  procure  the  demolition  and  removal  of  the  old  state  house 
building  located  upon  the  public  green  in  the  defendant 
city,  and  the  propriety  of  Lake's  action  pursuant  to  such 
vote.     The  complaint  sets  out  at  great  length  the  history  of 
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the  location  and  erection  of  the  building,  the  release  to  the 
city  of  the  state's  interest  therein,  the  use  which  has  been 
made  of  it  and  to  which  it  was  adapted,  the  acts  of  the 
court  of  common  council  and  voters  of  the  city  which  cul- 
minated in  the  order  of  demolition,  and  the  conduct  of  Lake 
in  carrying  into  effect  the  order.  The  complaint  asks  for 
an  injunction  restraining  the  execution  of  the  order  and  for 
damages  against  the  defendant  Lake  for  the  destruction  of 
the  building  as  directed.  Sundry  citizens  and  tax-payers  of 
the  city  are  plaintiffs,  and  the  city,  Lake,  and  the  county  of 
New  Haven  are  defendants.  No  appearance  is  made  on  behalf 
of  the  county.  The  city  and  Lake  demur  to  the  allegations 
of  the  complaint.  .  Various  issues  are  thus  raised.  Some  of 
these  are  not  discussed  in  the  plaintiffs'  brief,  and  are  appa- 
rently waived.  The  remainder  may  be  conveniently  grouped 
and  discussed  as  counsel  for  the  plaintiff  groups  and  dis- 
cusses them. 

The  plaintiffs  seek  relief  by  virtue  of  an  alleged  interest 
of  the  county  in  the  building.  The  objections  to  granting 
relief  upon  this  ground  are  manifest.  The  plaintiffs  are  in 
court  only  as  citizens  and  tax-payers  of  the  city  of  New 
Haven.  Whatever  their  relations  to  the  county  and  to  the 
county  treasury  may  be,  they  have  chosen,  and  by  the  alle- 
gations of  their  complaint  established,  their  status  in  court 
as  "  citizens  and  tax-payers  of  the  city." 

Furthermore,  the  complaint  is  singularly  silent  as  to  any 
present  interest  in  or  threatened  damage  to  the  county.  The 
only  allegation  of  county  interest  is  that  contained  in  the 
sixth  paragraph,  which  sets  out  that  the  city  and  county 
prior  to  1833  together  contributed  $10,000  towards  the  con- 
struction of  the  building,  and  that  the  county  thereby  ac- 
quired an  equitable  interest  therein.  Whether  or  not  that 
interest  has  continued  to  exist  during  the  fifty  and  more 
years  which  have  elapsed  does  not  appear.  That  the  county 
has  during  the  last  half  century  had  any  beneficial  interest 
in  or  use  of  the  building  is  not  stated.  That  any  damage 
to  the  county,  or  to  the  plaintiffs  as  the  champions  of  its 
interests,  was  threatened  by  the  demolition  of  the  building,  is 
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not  charged.  In  fact  paragraph  46,  which  contains  the  only 
allegation  of  threatened  damage  upon  which  the  action 
rests,  recites  only  a  damage  threatened  to  the  plaintiffs  as 
tax-payers  of  the  city. 

Again,  by  statute  there  exist  officials  whose  duty  it  is  to 
protect  the  rights  and  interests  of  the  county,  and  a  way  is 
provided  for  actions  to  be  brought  to  enforce  these  rights. 
We  fail  to  discover  whence  arises  the  right  of  these  plain  t-- 
ifft^  to  come  forward  and  maintain  this  action  in  the  county's 
behalf  and  make  the  county  itself  a  defendant. 

An  examination  of  the  complaint  makes  it  apparent  that 
the  proceedings  were  instituted  for  the  relief  of  the  plaint- 
iffs as  citizens  and  tax-payers  of  the  city  of  New  Haven 
and  by  reason  of  city  rights  supposed  to  have  been  invaded. 
To  that  end  the  complaint  was  framed  and  in  that  aspect  its 
claims  are  to  be  judged  and  determined. 

Regarding  the  complaint  as  an  effort  to  protect  city  rights, 
the  first  question  which  arises  is  as  to  the  power  of  courts  to 
intervene  to  restrain  the  execution  of  the  orders  of  bodies 
like  courts  of  common  council.  The  law  is  well  settled. 
They  may  interfere  to  prevent  an  illegal  exercise  of  power. 
They  may  enjoin  the  exercise  of  power  in  an  informal  or 
illegal  manner.  "When  however  such  bodies  are  acting 
within  the  limits  of  the  powers  conferred  upon  them,  and  in 
due  form  of  law,  the  right  of  courts  to  supervise,  review  or 
restrain  is  exceedingly  limited.  Courts  of  common  council 
exercise  an  authority  delegated  by  the  General  Assen^bly. 
This  delegation  of  power  carries  with  it  the  corresponding 
duty,  and  vests  the  delegated  body  with  the  right  and  duty 
to  exercise  the  discretion  and  judgment  incidental  to  the 
proper  performance  of  that  which  is  delegated.  With  the 
exercise  of  discretionary  powers  courts  rarely  and  only  for 
grave,  reasons  interfere.  These  grave  reasons  are  found  only 
where  fraud,  corruption,  improper  motives  or  influences, 
plain  disregard  of  duty,  gross  abuse  of  power,  or  violation 
of  law,  enter  into  or  characterize  the  result.  Difference  in 
opinion  or  judgment  is  never  a  sufficient  ground  for  inter- 
ference.   High  on  Injunctions,  §  785;  Dillon's  Municipal 
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Corporations,  §§  94,  832 ;  Fellofve$  v.   City  of  New  Haven^ 
44  Conn.,  240 ;  Dibble  v.  Town  of  New  Haven,  66  Conn.,  199. 

The  question  presented  to  the  court  of  common  council 
of  New  Haven  as  to  the  advisability  of  repairing  or  demol- 
ishing the  old  state  house  building  was  one  involving  dis- 
cretion and  judgment.  If  in  attempting  to  determine  the 
issue  it  was  acting  within  the  scope  of  its  powers,  and  was 
acting-  in  legal  form,  it  follows  that  the  Superior  Court  can- 
not supervise  or  revise  its  determinations  and  acts,  unless 
some  of  the  grave  reasons  above  enumerated  exist  to  justify 
the  interference. 

The  court  of  common  council  was  plainly  acting  within  its 
powers.  The  charter  confers  upon  it  the  right  **  to  manage, 
regulate  and  control  the  propert3%  real  and  personal,  of  the 
citj\"  Whether  it  was  acting  in  due  form  we  shall  have 
occasion  to  see  later.  Assuming  for  the  present  that  it  was, 
we  have  only  to  look  at  the  complaint  to  ascertain  what  it 
discloses  of  a  state  of  facts  warranting  judicial  intervention. 
In  paragraph  32  we  find  an  allegation  tiiat  the  action  of  the 
council  was  a  "  gross  breach  of  trust."  If  this  conclusion 
were  justified  by  the  facts,  which  are  fully  set  up,  the  plaint- 
iffs would  doubtless  be  entitled  to  relief.  But  this  single 
allegation  of  a  conclusion  is  not  sufficient  to  save  the  com- 
plaint if  the  facts  from  which  it  was  drawn  and  which  are 
not  to  be  disregarded  do  not  support  the  conclusion.  Hew- 
ison  V.  City  of  New  Haven,  34  Conn.,  138. 

Examining  these  facts  we  not  only  find  nothing  to  justify 
the  conclusion  that  the  decision  to  remove  the  building  was 
a  gross  breach  of  trust,  but  much  to  negative  that  conclu- 
sion. The  plaintiffs'  statement  of  the  issues  presented  by 
the  state  house  problem  discloses  that  it  was  one  upon  which 
reasonable  and  fair  minded  men  might  well  disagree.  The 
question  as  to  whether  the  building  should  be  repaired  or 
demolished  was  one  which  involved  many  considerations. 
The  complaint  shows  that  the  issue  involved  fair  and  by  no 
means  plain  questions  of  economy  and  wise  administration. 
The  true  policy  was  not  so  plain  as  that  only  a  knave  could 
disregard  it,  or  so  manifest  as  to  render  either  a  decision  to 
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repair  or  to  demolish  a  palpable  or  gross  disregard  of  the 
city's  interest.  The  court  of  common  council  in  the  perform- 
ance of  its  duty  WHS  called  upon  to  meet  the  issue  presented 
and  to  determine  what  should  be  done.  In  reaching  its 
conclusion  it  is  not  alleged  that  improper  motives,  undue 
influences,  or  a  disregard  of  duty,  moved  or  actuated  any 
member  of  the  council.  For  all  that  appears  the  decision 
was  fairly  and  honestly  reached.  It  must  therefore  stand 
unless  there  exist  other  reasons  to  render  it  inoperative  or 
illegal. 

One  such  other  reason  it  is  said  exists,  because  the  action 
of  the  court  of  common  council  was  not  in  accord  with  an 
expression  of  the  will  of  the  legal  voters  of  the  city  given 
in  1887,  when  the  question  was  by  a  former  council  sub- 
mitted to  them.  We  have  already  observed  that  the  Gen- 
eral Assembly  had  by  the  charter  of  the  city  cast  upon  the 
court  of  common  council  the  power  and  duty  of  determin- 
ing the  policy  and  conduct  of  the  city  as  to  this  building. 
This  power  and  duty  were  exclusive.  The  voters  of  the 
city  had  no  share  in  their  exercise.  Neither  could  the  court 
of  common  council  divest  itself  of  them  or  shift  the  burden 
of  them  to  others.  Any  attempt  to  do  so  would  have 
amounted  to  a  breach  of  the  trust  confided  to  it.  1  Dil- 
lon's Municipal  Corporations,  §  96. 

If  the  common  council  chose  for  its  information  to  learn 
the  wishes  of  the  people  it  was  perhaps  not  improper  that  it 
should  do  so.  In  doing  so  it  might  make  personal  inquiry. 
It  might  obtain  an  expression  of  the  legal  voters  by  ballot. 
Or  it  might  ask  the  whole  population  to  express  their  views. 
But  after  all  was  done  and  learned  it  must  remain  for  it  to 
decide  and  act.  It  must  decide  and  act  upon  its  own  best 
judgment.  The  expressed  will  of  the  people  could  no| 
bind  or  control.  The  vote  of  December,  1887,  was  nothing 
more  than  an  expression  of  the  preferences  of  those  who 
voted.  It  had  no  binding  force  upon  anybody.  It  was  ex- 
pression, not  action  ;  and  the  court  of  common  council  had 
the  right,  and  it  was  its  duty,  to  regard  or  disregard  it  as 
its  own  judgment  in  the  premises  dictated.     So  far  as  action 
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upon  the  question  at  issue  was  concerned  it  was  mere  sur- 
plusage. 

It  is  again  said  that  the  order  of  the  court  of  common 
council  was  not  legally  adopted  for  the  reasons — ^Ist,  that 
the  resolution  was  not  referred  to  a  committee ;  and  2d, 
that  the  meeting  of  the  board  of  councilmen  was  not  suflS- 
ciently  warned  to  enable  it  to  act  upon  the  subject. 

The  city  charter  provides  that  "  no  vote  shall  be  taken 
upon  any  by-law,  ordinance,  resolution  or  other  measure  in 
either  body,  until  the  same  shall  have  been  referred  to*  and 
reported  upon  by  an  appropriate  committee,  or  one  of  the 
standing  boards  of  commissioners,  unless  by  unanimous 
consent." .  It  appears  from  the  complaint  that  "  the  whole 
matter  of  the  state  house  question  "  was  referred  to  a  spe- 
cial committee  raised  for  the  purpose,  and  that  the  order  as 
finally  adopted  was  reported  in  totidem  verbis  by  this  com- 
mittee, with  an  accompanying  report  recommending  its  pass- 
age. The  whole  subject  matter  in  controversy  was  referred, 
and  the  identical  resolution  originated  and  recommended. 
Surely  the  charter  provision  could  require  nothing  more. 

The  charter  authorizes  the  court  of  common  council  to 
provide  by  ordinance  for  the  warning  of  its  meetings.  Tlie 
method  so  ordained  is  by  an  order  of  the  mayor  directed  to 
the  city  sheriff  requiring  him  to  warn  the  members  of  the 
meeting.  Regular  meetings  are  provided  for  at  stated 
times.  Special  meetings  may  be  convened  by  the  mayor  at 
his  pleasure.  This  act  of  the  mrfyor  and  sheriflE  is  purely 
one  of  notice.  No  provision  of  charter  or  ordinance  requires 
information  to  be  given  of  the  matters  to  be  cojisidered. 
No  statute  or  charter  provision  restricts  the  scope  of  their 
assembled  authority  to  specified  subjects.  Their  powers  are 
Ifonferred  by  law.  They  neither  grow  out  of  the  warning 
nor  depend  upon  its  language  for  their  scope.  The  mayor^ 
is  endowed  with  no  such  power  to  restrict  or  guide  their  ac- 
tion as  the  rule  contended  for  would  confer  upon  him.  He 
is  given  the  power  to  perform  the  purely  ministerial  act 
of  convening  the  two  bodies.  When  they  are  assembled 
their  authority  is  not  of  his  dictation.     They  are  clothed  with 
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all  that  which  the  charter  has  conferred.  The  familiar  rule 
of  notice  as  applicable  to  meetings  of  towns  and  communi- 
ties is  one  prescribed  by  statute.  It  has  no  application  to 
meetings  of  governmental  representative  bodies  like  courts 
of  common  council.  Their  status  and  right  to  act  are  more 
allied  to  those  of  the  governing  bodies  of  private  corporations 
and  of  the  General  Assembly  itself  and  are  governed  by  the 
same  rules.  Cooley's  Constitutional  Limitations,  p.  16t5 ; 
Savings  Bank  v.  Davis^  8  Conn.,  200 ;  Westbrook's  Appeal 
from  R.  R.  Comrs,^  67  Conn.,  95. 

The  meeting  of  the  board  of  councilmen  at  which  the  or- 
der of  removal  was  passed  was  a  special  one.  The  mayor's 
order  convening  it  contained  the  statement  that  it  was  called 
for  the  purpose  of  electing  a  city  treasurer.  This  portion  of 
the  order  under  the  principles  we  have  stated  was  mere  sur- 
plusage. If  it  was  intended  by  it  to  restrict  the  action  of 
the  meeting  it  was  futile.  If  its  purpose  was  to  advise  mem- 
bers of  the  special  occasion  which  prompted  the  call  of  a 
special  meeting  or  to  inform  them  of  some  matter  of  peculiar 
importance  or  interest  which  might  come  up  for  action,  it 
may  have  served  this  useful  purpose.  It  certainly  served 
no  other. 

It  is  further  claimed  that  this  order  was  illegal  because 
it  involved  an  illegal  expenditure.  The  charter  calls  for  an 
annual  classified  appropriation  by  the  court  of  common 
council  of  moneys  deemed  necessary  to  defray  the  expenses 
of  the  city  in  its  various  departments  and  for  its  various 
purposes  for  the  year  next  ensuing.  It  is  forbidden  that  any 
city  or  department  officer  or  board  exceed  these  appropria- 
tions. This  prohibition  is  plainly  for  the  protection  of  the 
city  against  its  officers  and  agents.  Its  purpose  was  not  to 
debar  the  city  itself  from  action  upon  subjects  not  foreseen 
when  the  annual  appropriations  are  made,  and  from  expen- 
ditures which  may  be  involved  in  such  action.  The  office 
of  the  appropriations  is  not  to  restrict  the  action  of  the  city 
within  the  limits  prescribed  by  them,  but  to  restrain  the 
action  of  its  servants  and  the  language  is  carefully  chosen 
to  this  end. 
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Section  378  of  the  General  Statutes  is  relied  upon  as  estab- 
lishing the  illegality  of  the  order.  This  section  provides  for 
the  punishment  of  an  agent  or  executive  officer  of  any  com- 
munity who  shall  wilfully  authorize  or  contract  for  the  ex- 
penditure of  any  money  or  the  creation  of  any  debt  for  any 
purpose  in  excess  of  appropriations.  This  statute  it  will  be 
noticed  carefully  limits  its  application  to  cases  where  spe- 
cific appropriations  have  been  made  for  a  particular  purpose. 
It  is  not  pertinent  to  the  circumstances  under  consideration. 
Here  no  appropriation  was  made.  There  was  therefore 
none  to  exceed.  The  object  of  the  statute  is  clear  and  its 
language  explicit.  Its  purpose  was  to  limit  public  officers 
and  agents  in  their  expenditures  to  appropriations.  Its  aim, 
like  that  of  the  charter  provision  cited  above,  was  to  protect 
public  corporations  from  the  lavishness  of  their  officials.  It 
did  not  aim  to,  and  does  not,  prohibit  communities  from  au- 
thorizing work  to  be  done  or  expenditures  incurred  with- 
out an  antecedent  specific  appropriation.  If  a  community 
chooses  to  make  an  appropriation  and  thus  protect  itself,  the 
law  then  comes  to  its  aid  and  punishes  him  who  wilfully  dis- 
regards the  limit  fixed. 

It  is  objected  to  the  order  that  it  contains  an  unlawful 
delegation  of  power.  The  city  auditor  was  directed  to  re- 
move the  building.  It  is  said  that  the  charter  limited  the 
city  in  its  execution  of  the  order  to  the  agency  of  the  board 
of  public  works.  In  the  absence  of  restrictive  words  in  the 
charter  it  is  plain  that  the  council  in  this  purely  ministerial 
matter  could  have  acted  through  its  agent,  and  that  it  was 
free  to  choose  the  agent.  But  it  is  contended  that  the  court 
of  common  council  was  restricted  in  its  choice  of  agency, 
since  the  charter  provided  that  the  board  of  public  works 
should  execute  all  orders  of  the  court  of  common  council  in 
reference  to  the  streets,  sidewalks,  crosswalks,  sewers,  gutters 
and  parks  of  the  city,  and  in  reference  to  the  laying  out  and 
construction  of  new  ones,  and  since  the  building  in  question 
chanced  to  be  located  upon  a  citj'  park.  We  cannot  accede  to 
this  claim.  Plainly  it  was  not  intended  to  confer  upon  the 
board  of  public  works  authority  over  city  buildings.     No 
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jurisdiction  of  that  nature  is  anywhere  in  terms  conferred. 
Other  public  buildings  are  not  by  the  charter  placed  under 
the  care  of  this  board.  If  this  one  formed  an  exception  to 
the  rule,  it  was  solely  by  reason  of  the  mere  fact  of  location. 
No  words,  intentions  or  analogies  contained  in  or  derivable 
from  the  charter  furnish  any  foundation  for  the  exception. 
If  this  board  was  the  only  agency  competent  to  execute  an 
order  of  removal,  it  was  likewise  the  only  one  competent  to 
execute  any  order  with  reference  to  the  building.  Plainly 
we  think  the  term  "  park  "  in  this  connection  was  not  in- 
tended, and  should  not  be  construed  to  extend,  to  embrace 
any  public  building  which  may  be  located  upon  one.  The 
order  in  question  did  not  relate  to  the  park  as  such.  It  re- 
lated to  a  city  building  which  chanced  to  be  located  upon  it, 
and  which  may  fairly  be  said  not  to  have  been  comprehended 
in  the  subject  matter  of  the  exclusive  jurisdiction  of  the 
board  of  public  works. 

The  record  discloses  a  motion  on  the  part  of  the  defend- 
ants to  require  the  plaintiffs  to  amend  their  complaint  by 
setting  out  at  length  the  report  of  the  committee  referred 
to  in  paragraph  24  of  the  complaint,  and  this  court  is  asked 
to  advise  the  Superior  Court  whether  the  motion  ought  to  be 
granted.  In  deciding  the  issues  presented  we  have  not 
deemed  the  contents  of  the  proposed  amendment  material. 
Furthermore,  we  fail  to  discover  upon  what  ground  the 
plaintiffs  should  be  made  to  thus  amplify  their  complaint. 

The  Superior  Court  is  therefore  advised  that  the  motion 
to  amplify  the  complaint  ought  to  be  denied,  and  that  the 
complaint  is  insufficient. 


In  this  opinion  the  other  judges  concurred. 
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^  4fl4  Charles  M.  Beach's  Appeal  pbom  Commissioxebs. 


Hartford  Dist,  Oct.  T.,  1889.    Andrews,  C.  J.,  Cabpbnteb,  Pabdek, 
Looms  and  Fenn,  Js. 

C  by  a  written  contract  agreed  to  deliver  to  a  manufacturing  company  a 
quantity  of  machinery,  of  the  agreed  value  of  $12,456,  for  which  the 
company  was  to  give  him  its  promissory  note  for  that  sum  payalile 
eight  months  after  date;  the  company  to  set  up  the  machinery  in  its 
mill,  to  keep  it  in  good  order  and  insured  for  C«  benefit,  and  to  hold 
it  as  the  property  of  C  until  the  note  and  its  renewals  had  been  fully 
paid,  when  it  was  to  be  sold  to  and  become  the  property  of  the  com- 
pany; and  on  default  of  payment,  or  if  it  was  not  kept  in  good  order 
and  insured,  C  to  have  the  right  at  any  time  to  take  possession  of  it 
and  remove  it  as  his  own  property;  whatever  had  then  been  paid  to  go 
for  the  use  of  the  machinery  and  the  notes  to  be  delivered  up.  Under 
this  contract  an  absolute  note  was  given  by  the  company  for  the  price 
at  eight  months,  and  when  the  note  fell  due  another  was  given  at  six 
mouths  for  the  same  sum,  with  a  payment  of  the  interest  in  advance. 
Held— 

1.  That  the  contract  must  be  construed  as  an  absolute  promise  on  the  part 

of  the  company  to  pay  for  the  machinery  at  the  expiration  of  the  eight 
months  credit  agreed  upon. 

2.  That  the  right  of  the  company  under  the  contract  to  take  possession  of 

the  machinery  and  use  it  until  default  and  the  right  to  acquire  the 

legal  title  by  the  payment  of  the  note,  constituted  a  good  consideration 

for  the  contract. 
8.  Tliat  there  was  no  option  left  to  the  company  to  return  the  machinery 

and  have  the  note  surrendered;  the  option  in  the  matter  resting  with 

C  alone. 
Wliether  C,  having  elected  to  enforce  his  claim  upon  the  note,  could  at  the 

same  time  retain  his  right  to  retake  the  machinery  if  the  note  was  not 

paid : — Qucere. 

[Argued  October  1st,  1889— decided  February  7th,  1890.] 

Appeal  from  the  doings  of  the  commissioners  on  the 
assigned  insolvent  estate  of  the  Home  Woolen  Mills  Com- 
pany, in  allowing  a  claim  presented  against  the  estate  in 
favor  of  Mary  C.  Crompton,  taken  by  the  appellant  as  a 
creditor  of  the  estate ;  brought  to  the  Superior  Court  in 
Hartford  County  and  heard  before  F.  B.  HalU  J^  The  fol- 
lowing facts  were  found  by  the  court. 

The  Home  Woolen  Mills  Company,  a  corporation  organ- 
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ized  under  the  joint  stock  law  of  this  state  and  located  in 
Hartford,  was  carrying  on  business  prior  to  July,  1887,  at 
Beacon  Falls,  in  this  state. 

George  Crompton  of  Worcester,  Massachusetts,  was  a 
manufacturer  of  looms.  In  July,  1886,  the  company  and 
Crompton  executed  the  following  articles  of  agreement  in 
duplicate,  which  were  dated  March  8d,  1886,  and  embodied 
the  terms  of  an  agreement  made  by  the  parties  at  that  time. 

"  This  memorandum  of  an  agreement  made  this  third  day 
of  March,  1886,  between  George  Crompton,  of  the  first 
part,  and  the  Home  Woolen  Co.,  Charles  M.  Beach,  treas- 
urer, of  the  second  part. 

"  Whereas  the  said  Crompton  of  the  first  part  agrees  to 
deliver  to  the  said  party  of  the  second  pai-t  certain  arti- 
cles of  machinery,  to  wit:  thirty  broad  Crompton  "1883" 
fancy  looms  (twenty-eight  of  which  are  single  beam  looms, 
and  two  are  double  beam  looms)  and  fixtures  thereto  be- 
longing, amounting  to  $12,466.69,  and  the  party  of  the 
second  part  agrees  to  give  the  party  of  the  first  part  its 
promissory  note  date^  the  average  shipping  date  of  the 
looms,  and  payable  eight  months  from  its  date,  for  $12,456,69. 

"  It  is  hereby  agreed  by  the  said  parties,  that  the  party  of 
the  second  part  shall  be  permitted  to  take  the  said  property 
into  their  possession,  and  the  same  to  take  to  and  set  up  in 
the  mill  occupied  by  them  in  Beacon  Falls,  agi'ceing  to 
keep  the  same  in  good  order,  and  also  to  keep  the  same 
insured  for  the  full  cost  of  the  same  for  the  benefit  of  the 
party  of  the  first  part,  and  to  hold  the  said  machinery  as 
the  property  of  the  party  of  the  first  part  until  the  above 
note  or  renewals  thereof  have  been  fully  paid,  according  to 
the  tenor  thereof,  when  the  machinery  above  named  shall 
be  sold  to  and  become  the  property  of  the  party  of  the 
second  part. 

"  And  the  party  of  the  first  part  is  hereby  bound  to  sell 
and  relinquish  his  claim  to  said  property  upon  payment  of 
the  said  note  or  renewals  thereof,  and  does  agree  to  consider 
the  same  as  sold  and  delivered  when  said  note  or  renewals 
thereof  are  paid. 

Vol.  Lvm. — 80 
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"  And  it  is  further  agreed  that,  upon  default  of  the  payment 
of  the  said  note  or  renewals  thereof  when  the  same  shall 
become  due,  as  also  in  default  of  said  machinery  being  kept 
in  good  order  and  insured  as  above  provided,  the  party  of 
the  first  part  shall  have  the  right  at  any  time  to  resume 
possession  of  the  machinery,  and  to  enter  the  premises  and 
remove  the  same  as  his  own  property.  And  if  any  portion 
of  said  note  or  renewals  thereof  shall  remain  unpaid  when 
possession  shall  be  so  taken  by  the  party  of  the  fii-st  part  or 
his  authorized  agent,  then  the  amount  wliich  may  have  been 
paid  shall  be  for  the  use  of  said  machinery  while  in  posses- 
sion of  the  party  of  the  second  part,  and  said  notes  shall 
then  be  cancelled  and  given  up.  Witness  the  hands  and 
seals  of  the  parties  aforesaid. 

George  Crompton.  [l.  s.] 

Chas.  M.  Beach,  Treamrer.     [l.  s.]" 

The  particular  question  in  dispute  is  upon  this  contract. 

In  pursuance  of  its  terms  an  eight  months'  note  was 
given  to  Crompton  by  the  company  for  the  amount  of 
$12,456.69,  Prior  to  the  maturity  of  this  note  Crompton 
died,  but  his  administratrix,  his  widow,  Mary  Crompton, 
took  a  renewal  of  the  note  for  six  months.  The  renewal 
note  was  as  follows : 

"$12,456.69.  Hartford,  Conn.,  January  15, 1887. 

"Six  months  after  date,  for  value  received,  the  Home 
Woolen  Mills  Company  promises  to  pay  to  the  order  of 
Mary  Crompton,  administratrix,  twelve  thousand  four  hun- 
dred fifty-six  and  ^^^^  doUai-s,  at  Ihe  office  of  the  Crompton 
Looms  Works,  Worcester.  (Signed),  Chas.  M.  Beach, 
Trea^urer,^^ 

Tlie  interest  upon  this  note  was  paid  in  advance. 

About  the  time  when  this  note  matured  in  July,  1887, 
the  Home  Woolen  Mills  Company  ceased  to  manufacture 
goods,  and  when  the  note  matured  made  default  of  payment. 

After  the  default  the  note  was  indorsed  and  delivered  by 
Mary  C.  Crompton  as  administratrix  to  J.  A.  Ware,  by 
whom  it  was  indorsed  and  delivered  to  Mary  C.  Crompton, 
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and  a  suit  was  brought  upon  it  by  her  in  July,  1887,  and  was 
secured  by  attachment  of  the  company's  real  estate. 

After  the  attachment  the  company,  through  its  attorney, 
wrote  a  letter  dated  September  12th,  1887,  to  the  attorneys 
for  Mrs.  Crompton,  and  ofifered  ten  per  cent,  of  the  price  of 
the  looms  for  rent  for  their  use.  The  oflfer  and  the  tender  as 
contained  in  the  letter  were  declined.  The  company  there- 
upon, and  within  sixty  days  after  the  attachment,  namely, 
on  the  26th  of  September,  1887,  made  an  assignment  in 
insolvency  to  George  Beach,  trustee,  who  accepted  the 
trust  and  was  duly  qualified  as  trustee.  The  suit  is  still  in 
court. 

The  following  claim  was  presented  against  the  insolvent 
estate  of  the  company. 

"  Estate  of  the  Home  Woolen  Mills  Company,  to  Mary  C. 
Crompton,  Dr. 

"  To  amount  due  by  note  dated  January  15,  1887,  and 
payable  six  months  after  date, $12,456.69. 

"  To  interest  on  same  after  July  18,  1887, 

"Preferred  claim:  writ,  $2.45;  officer's  fees,  $12.39; 
clerk's  fee,  $8.00 ;  docket  fee,  $10.00,  .....  $27.84." 

The  claim  upon  the  note  and  the  preferred  claim  for  costs 
of  suit  were  both  allowed  by  the  commissioners. 

Chas.  M.  Beach,  one  of  the  creditors  of  the  estate,  takes 
this  appeal  from  the  doings  of  the  commissionei*s. 

On  the  22d  of  March,  1889,  the  trustee  of  the  Home 
Woolen  Co.,  by  his  attorney,  addressed  a  letter  to  the  attor- 
neys of  Mi-8.  Crompton,  offering  to  return  the  looms  upon 
the  return  of  the  note  of  the  company ;  stating  that  storage 
would  be  charged  if  the  looms  were  not  taken  away.  The 
attorneys  for  Mrs.  Crompton  replied,  claiming  that  she  had 
a  right  to  re-take  the  looms  so  long  as  the  note  was  not  paid, 
but  claiming  all  the  other  rights  given  by  the  contract  of 
March  3d,  1886. 

No  representative  of  the  Crompton  estate  has  ever  taken 
personal  possession  of  the  looms,  which  remain  where  they 
were  in  the  factory  at  Beacon  Falls.  Nothing  has  ever  been 
paid  upon  the  price  of  the  looms.     The  only  cash  payment 
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ever  made  was  a  payment  of  six  months'  interest  upon  the 
second  note.  The  insolvent  estate  is  still  in  the  hands  of 
the  trustee,  who  has  held  the  looms  ever  since  his  appoint- 
ment. The  company  insured  the  looms  for  the  benefit  of 
Crompton  and  as  his  property  on  July  27th,  188G,  but  up- 
on the  expiration  of  the  policies  of  insurance,  July  27th, 
1887,  omitted  to  renew  the  same,  and  the  attorneys  for  Mrs. 
Crompton  then  had  the  looms  insured  as  her  property,  as 
administratrix  of  the  estate  of  George  Crompton.  Mrs. 
Crompton  has  made  no  further  relinquishment  of  title  or 
interest  in  the  looms  than  follows,  or  may  be  presumed, 
from  the  above  facts. 

Upon  these  facts  the  appellant  claimed  as  necessary  con- 
clusions of  law  that  the  consideration  of  the  note  had  failed, 
that  after  condition  broken  the  company  had  the  right  to 
return  the  looms,  that  the  trustee  had  that  right  after  the 
assignment,  that  the  offers  of  the  company  terminated  all 
their  obligations  under  the  contract,  and  that  no  claim  upon 
the  note  or  for  the  purchase  price  could  be  sustained,  and 
that  the  note  should  not  be  allowed  as  a  claim  against  the 
estate;  but  the  court  overruled  each  of  these  claims  and 
affirmed  the  report  and  doings  of  the  commissionei's. 

From  this  judgment  the  original  appellant  appealed  to 
this  court. 

H.  (7.  RohirtBon  and  L.  F.  Bobinsan,  for  the  appellant. 

1.  The  record  presents  a  clear  case  of  a  conditional  sale 
under  our  decisions,  as  well  as  under  the  decisions  of 
the  federal  and  most  of  the  state  courts.  Forbes  v.  MarsK, 
15  Conn.,  384;  Cragin  v.  (7oe,  29  id.,  51;  Levns  v.  Mo 
Cabe^  49  id.,  141 ;  Warren  Mfg.  Co.  v.  Norwich  Bleaching 
Co,,  56  id.,  70 ;  ffarkness  v.  Russell,  118  U.  S.  R.,  663.  It 
being  a  conditional  sale,  the  trustee  on  finding  himself  a 
bailee  of  the  looms,  is  obliged  either  to  treat  them  as  the 
property  of  the  estate,  and  so  to  sell  them  at  once,  or  to  treat 
them  as  the  property  of  Mrs.  Crompton.  He  finds  a  suit 
pending  against  the  insolvent  for  the  purchase  price,  and,  by 
the  alignment,  the  security  acquired  by  the  attachment  in 
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the  mesne  process  dissolved.  Whether  such  a  suit  so  insti- 
tuted by  the  seller  is  ipso  facto  a  waiver  of  the  condition  of 
the  sale,  and  an  affirmance  of  the  sale  itself,  without  regard  to 
the  dissolution  of  its  attachment,  and  whether  the  presentation 
of  the  claim  to  the  commissioners  is  ipso  facto  a  waiver  of  the 
condition  and  an  affirmance  of  the  sale,  are  very  delicate  ques- 
tions upon  which  the  authorities  are  not  agreed.  The  Massa- 
chusetts court  held  in  an  early  case,  Maraton  v.  Baldwin^  17 
Mass.,  606,  that  bringing  a  suit  for  tlie  purchase  price  was 
merely  evidence  of  a  waiver,  and  not  such  an  act  as  ipso  facto 
and  in  law  is  a  waiver.  But  in  the  recent  case  of  Bailey  v. 
Hervey^  135  Mass.,  172,  that  court  holds  that  the  bringing  an 
action  for  the  price  is  an  absolute  affirmance  of  the  sale. 
That  case  cites  two  others  which  are  both  cases  of  voidable 
ti-ansactions,  and  in  which  the  same  court  held  that  a  suit 
was  an  election  to  confirm  and  a  conclusive  refusal  to  avoid 
a  sale.  Butler  v.  Hildrethj  5  Met.,  49 ;  Arnold  v.  Richmond 
Iron  WorkSj  1  Gray,  434.  The  case  also  cites  Heryford  v. 
Davis,  102  U.  S.  R.,  236,  246.  See  also  Patten  v.  Smith,  6 
Conn.,  196,  202.  The  trustee  has  endeavored  to  deal  in 
the  whole  matter  with  absolute  fairness,  and  he  only  insists 
that  Mrs.  Crompton  cannot  regain  this  property  and  at  the 
same  time  lay  claim  to  its  purchase  price ;  and  therefore  the 
appellant  asks  the  court,  in  the  event  of  its  holding  that  the 
consideration  of  the  note  has  not  failed,  to  pass  directly 
upon  the  question  of  the  title  to  the  tooms. 

2.  The  court  erred  in  holding  that  Mrs.  Crompton  had 
any  claim  upon  the  notes  or  for  the  purchase  price.  Accord- 
ing to  our  Connecticut  construction  of  contracts  of  condi- 
tional sale,  when  the  company  offered  to  return  the  looms, 
after  the  conditions  of  the  sale  were  broken,  the  considera- 
tion of  the  note  failed  and  the  appellee  had  nothing  left  to 
found  a  claim  upon.  The  contract  contains  no  agreement 
to  purchase  the  looms.  It'  contains  no  provision  giving  to 
Crompton  a  right  to  sue  upon  or  collect  the  notes.  The 
company  by  defaulting  payment  of  the  note  surrendered  its 
right  to  purchase  the  looms.  Such  a  termination  of  the 
arrangement  the  contract  not  only  contemplates  but  pro- 
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vides  for.  The  sole  remedy  of  the  appellee  expressed  in 
the  contract  is  in  a  resumption  of  possession  of  the  prop- 
erty. In  the  analogous  case  of  Sine  v.  Roberts^  48  Conn., 
267,  a  contract  was  held  to  be  a  contract  of  conditional  sale 
in  which  an  organ  was  rented,  the  rent  being  paid  by  a 
melodeon  and  a  promissory  note.  Upon  payment  of  the 
note  the  title  to  the  organ  was  to  pass,  and  in  default  of 
payment  the  melodeon  was  to  be  forfeited  as  rent  for  its  use. 
Suit  was  brought  upon  the  note.  The  court  say: — "The 
plaintiff  now  insists  that  the  defendant  shall  not  only  forfeit 
the  melodeon  but  shall  also  pay  the  note.  He  virtually 
inserts  into  the  contract,  in  case  of  failure  to  pay  the  note, 
this  further  provision,  *  And  the  said  Hine  shall  be  at  liberty 
to  sue  for  and  collect  the  note.'  The  plaintiff  seems  to 
treat  it  as  a  conditional  sale  by  him,  but  as  an  absolute  pur- 
chase by  the  defendant.  And  the  court  seems  to  have 
sanctioned  that  view.  We  think  that  view  does  not  give 
effect  to  the  real  intention  of  the  parties."  In  the  contract  in 
Appleton  V.  Norwalk  Library  Corporation^  53  Conn.,  4,  there 
was  a  clause,  similar  to  the  one  whose  omission  is  noted  in 
Hine  V.  RoberU^  and  which  is  not  found  in  the  contract 
under  discussion ;  and  on  that  clause  the  court  established 
the  distinction  between  the  two  cases  of  Hine  v.  Roberta 
and  Loomis  v.  Bragg^  and  the  case  of  Appleton  v.  Nor- 
walk Library  Corporation.  In  the  last  case  the  court  say : 
"The  contract  expressly  provides  that  in  case  of  such 
breach  all  the  remaining  unpaid  instalments  shall  immedi- 
ately become  due  and  payable.  If  they  become  due  and 
payable  in  consequence  of  non-payment,  of  course  a  suit 
could  be  maintained  for  their  recovery."  It  was  also  held 
in  that  case  that  the  contract  to  purchase  was  an  absolute 
one,  and  that  there  was  no  conditional  agreement.  In  thus 
interpreting  the  terms  of  a  conditional  sale,  where  there  is 
no  agreement  to  absolutely  purchase,  the  court  was  logi- 
cally brought  to  the  conclusion  that  since  there  is  no  right 
in  the  conditional  vendor  to  force  a  sale  upon  the  condi- 
tional vendee,  the  vendee  has  the  right  to  return  the  prop- 
erty after  default  of  payment.     This  right  is  expressly 
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upheld  in  the  case  of  Loomis  v.  Bragg^  50  Conn.,  228.  This 
case  was  in  all  essential  respects  similar  to  the  case  at  bar. 
There  can  be  then  no  consideration  for  the  note  sued  upon. 
The  right  of  property  in  the  looms  is  distinctly,  by  the  terms 
of  the  contract,  to  remain  in  the  appellee  until  payment  in  full 
of  the  note.  The  title  of  the  looms  under  the  terms  of  the 
contract  cannot  pass.  What  then  is  the  consideration  for 
the  note?  The  opinion  in  Hine  v.  Roberts  answei-s  this 
question : — "  From  this  view  of  the  case  it  is  apparent  that 
the  consideration  for  the  note  was  not  the  mere  abstract 
right  to  pay  for  and  receive  title  to  the  organ,  as  the  court 
charged  the  jury,  but  it  was  the  actual  purchase  and  the 
acquisition  of  title  as  an  accomplished  fact.  The  purchase 
failed ;  the  title  did  not  pass.  There  was  therefore  an  entire 
failure  of  the  consideration  for  the  note,  and  the  ruling  of 
the  court  to  the  contrary  was  an  error."  As  the  considera- 
tion of  the  note,  which  was  the  only  evidence  of  a  purchase 
price  should  such  a  purchase  be  made,  has  failed,  there  is  no 
longer  any  obligation  upon  the  company.  See,  in  addition  to 
the  cases  already  cited.  Third  Nat.  Bank  v.  Armstrong^  25 
Minn.,  630 ;  Minneapolis  Harvester  Co.  v.  Hally^  27  id.,  495 : 
Qleason  v.  Knapp^  26  U.  Canada  C.  P.,  553.  After  dishonor 
of  the  note  the  company  had  a  right  to  return  the  looms. 
The  company  only  agreed  to  keep  the  looms  pending  the 
life  of  the  note  and  its  renewals.  After  the  maturity  of  the 
second  note  suit  was  brought  upon  it,  and  the  company  had 
no  contract  obligation  to  retain  possession  of  the  looms. 
The  company  by  its  letter  of  September  12th,  1887,  divested 
itself  of  all  possession  of  the  looms  under  the  contract. 
Thenceforward  it  became  bailee  independently  of  the  con- 
tract. The  legal  effect  was  that  the  owners  resumed  posses- 
sion under  the  contract  and  consented  to  a  new  bailment 
outside  of  the  contract.  The  claim  of  title  to  the  looms  by 
Mi-s.  Crompton,  after  assignment  in  insolvency,  made  an 
end  of  any  possible  claim  for  the  purchase  price.  The  offer 
of  the  company  before  insolvency  to  pay  rent  for  the  use  of 
the  machines,  in  addition  to  the  contract  agreement  for 
interest,  was  generous,  but  was  not  necessary.     These  con- 
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tracts  of  conditional  sale  nearly  always  provide  for  compensa- 
tion for  the  use  of  property  if  the  purchase  is  not  completed. 
Usually  the  provision  is  an  exorbitant  one.  In  this  instance, 
for  special  reasons,  Crompton  was  content  to  accept  interest 
on  his  money,  the  forfeiture  of  part  payments,  the  company's 
undertaking  to  keep  the  looms  in  good  condition  and  to 
fully  protect  him  against  loss  firom  fire,  and  the  hope  of  a 
sale  in  the  event  of  the  company's  success,  as  abundant  com- 
pensation for  the  use  of  the  looms.  In  this  matter  he  sug- 
gested his  own  terms,  and  they  were  accepted  by  the 
company.  The  views  of  our  own  court,  cited  above,  are 
substantially  the  views  of  the  other  courts  in  construing 
these  contracts  of  conditional  sale.  See  Brown  v.  Haynei^ 
62  Maine,  578;  JSvereU  v.  Hall,  67  id.,  497;  Bean  v.  JEdge^ 
84  N.  York,  510 ;  Cole  v.  Berri/y  13  Vroom,  808. 

F.  Chamberlin  and  E.  S.  White,  for  the  appellee. 

LooMis,  J.  The  sole  question  for  our  determination  is, 
whether  the  promissory  note  described  in  the  finding,  dated 
January  15th,  1887,  given  by  the  Home  Woolen  Mills  Com- 
pany, payable  six  months  after  date,  to  Mary  Crompton, 
administratrix  (of  George  Crompton,  deceased,)  is  a  good 
and  collectible  note. 

The  commissioners  on  the  assigned  estate  of  the  maker, 
now  an  insolvent,  allowed  the  claim  in  full,  and  their  doings 
were  afl&rmed  by  the  Superior  Court  upon  an  appeal  by  a 
creditor. 

Although  numerous  errors  are  assigned  as  reasons  for  the 
appeal  to  this  court,  yet  the  controlling  question  as  it  seems 
to  us  relates  wholly  to  the  consideration  of  the  note  and  the 
remedy  of  the  plaintiff  for  default  of  payment. 

The  note  in  suit  is  a  renewal  of  the  one  mentioned  in  the 
contract  dated  March  8d,  1886,  given  to  George  Crompton 
by  the  Home  Woolen  Co.,  pursuant  to  the  provisions  of  the 
contract,  and  a  determination  of  the  questions  relative  to 
the  consideration  and  collectibility  of  the  note  will  involve 
also  the  construction  of  the  contract. 
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No  question  is  made  as  to  the  validity  of  the  transaction. 
It  belongs  to  the  class  of  executory  conditional  sales  so 
often  sustained  by  the  courts  of  this  and  other  jurisdictions, 
even  against  attaching  creditors.  But  the  question  here  is 
between  the  parties  and  those  who  immediately  represent 
them. 

If  then,  as  Holt,  Ch.  J.,  so  forcibly  said  in  Thorpe  v. 
Thorpe^  1  Salk.,  171,  "every  man's  bargain  ought  to  be  per- 
formed as  he  intended  it,"  we  cannot  refrain  from  asking  at 
the  outset  why  should  not  the  absolute  promise  contained 
in  this  note  be  performed?  Was  it  in  its  inception  a  mere 
nvdum  pactum^  lacking  the  requisites  of  a  legal  obligation  to 
perform,  or  has  there  since  been  a  failure  of  the  considera- 
tion? 

Unless  it  is  all  a  mere  waste  of  words,  paper  and  ink,  a 
good  consideration  is  found  in  the  mutual  obligations  which 
the  contract  imposed  upon  the  parties.  Under  it  the  Home 
Woolen  Co.  had  the  possession,  the  right  of  possession,  the 
right  to  use  the  property  until  default,  and  the  right  to  ac- 
quire the  legal  title  by  the  payment  of  the  note.  This  was 
a  vested  interest  of  which  the  vendee  could  not  be  deprived 
except  after  default.  Moreover  it  was  an  attachable  interest 
under  section  920  of  the  General  Statutes.  The  vendee  or 
any  of  its  attaching  creditors  could  compel  the  vendor  to 
give  a  good  title.  In  other  jurisdictions  the  doctrine  is  well 
established  that  such  contracts  vest  an  interest  in  the  ven- 
dee which  is  capable  of  sale  or  mortgage  by  him  to  a  third 
person,  so  that  the  moment  the  vendee's  title  is  perfected  it 
passes  to  such  third  person.  Fosdick  v.  Schall^  99  U.  S.  R., 
285 ;  Carpenter  v.  ScoU,  13  R.  Isl.,  477 ;  Day  v.  BaaseU,  102 
Mass.,  445;  Crompton  v.  Pratt^  105  id.,  255;  Currier  v. 
Knapp,  117  id.,  824 ;  Chase  v.  Irigalh,  122  id.,  888 ;  Note  to 
Miller  V.  Steen^  89  Am.  Decisions,  128. 

The  case  at  bar  is  most  remarkable  in  the  fact  that  while 
the  appellant  claims  a  want  or  failure  of  consideration  for 
the  note,  he  at  the  same  time  concedes  that  there  has  been 
no  default  in  any  of  the  vendor's  obligations  mentioned  in 
the  contract,  nor  has  possession  of  the  looms  been  taken  by 
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the  vendor  or  his  representative,  nor  has  there  been  any 
interruption  or  disturbance  of  the  vendee's  possession.  But 
strangely  enough  the  failure  of  consideration  is  predicated 
solely  upon  the  default  of  the  vendee  to  perform  his  own 
promise — the  same  party  who  sets  up  the  defence !  Tliat 
such  may  be  the  consequence  of  a  party's  own  default  we 
concede  as  a  possibility,  but  only  where  it  is  so  written  in 
the  contract  and  such  intent  is  manifest. 

And  here  counsel  for  the  appellant  say  in  effect  that  the 
decisitms  of  this  court  in  Hine  v.  MobertSy  48  Conn.,  267, 
and  Loomis  v.  Bragg^  50  Conn.,  228,  where  contracts  said  to 
be  essentially  the  same  as  in  the  case  at  bar  were  construed 
so  as  to  give  the  precise  effect  to  the  vendee's  own  default, 
coupled  with  his  act  of  returning  the  property,  which  we 
now  characterize  as  so  anomalous. 

But  the  appellant's  argument  as  based  on  the  cases  cited 
overlooks  several  most  important  and  controlling  distinc- 
tions. In  the  first  place,  the  court  there  was  not  called 
upon  to  give  effect  to  the  sole  default  and  the  sole  act  of 
the  vendees  in  returning  the  property  after  default,  for  in 
both  cases  these  acts  of  the  vendees  were  coupled  with  the 
corresponding  acts  of  the  vendors  in  accepting  and  taking 
back  the  property  which  they  had  conditionally  sold.  This 
of  itself  constituted  a  failure  of  the  consideration,  and  had 
the  l(»onis  in  this  case  when  tendered  been  accepted  and  ap- 
propriated by  the  vendor,  the  vendee  would  be  no  longer 
liable  for  the  purchase  price.  The  gist  of  the  decision  in 
Hine  v.  Roberts  appears  in  the  closing  paragraph  of  the 
opinion:  " The  purchase  failed ;  the  title  did  not  pass.  The 
p.aintiff  received  the  melodeon  and  the  return  of  the  organ  in 
good  condition,  which  is  all  he  contracted  for  in  that  con- 
tingenc3%  and  the  defendant  forfeits  all  previous  paj  ments 
(in  this  case  the  melodeon)  which  is  all  he  agreed  to  forfeit. 
There  was  therefore  an  entire  failure  of  the  consideration 
for  the  note." 

But  it  is  said  that  the  reasoning  of  the  court  in  this,  and 
in  the  other  case  referred  to,  supports  the  right  of  the  ven- 
dees to  return  the  property  upon  their  own  default,  irre- 
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spective  of  any  assent  on  the  part  of  the  vendors  arising 
from  their  acceptance  of  the  property  when  returned.  This 
is  true,  and  naturally  occasions  some  hesitation  as  to  the 
propelr  decision  of  this  case.  But  the  reasoning  referred  to 
was  based  upon  a  construction  of  those  contracts  whereby 
it  was  expressly  provided  that  the  vendees'  default  of  pay- 
ment should  work  a  foi*feiture  of  their  entire  interest  in  the 
property. 

In  Hine  v.  Itoberts  the  very  words  which  the  vendee  used 
in  his  contract  were — "  If  I  fail  to  pay  any  of  said  rent 
when  due  *  *  *  all  my  righU  herein  shall  thereupon  eicpire 
and  terminate ;^^  which  seems  to  justify  the  reasoning  and 
conclusion  of  the  court.  In  Loomu  v.  Bragg  the  same 
construction  was  given  to  the  contract,  although  the  lan- 
guage was  less  explicit.  In  the  opinion  of  the  court  on 
page  231,  it  is  said  that  the  agreement  provided  for  the  con- 
tingency of  a  default  of  payment  by  the  vendee  "by  2l  for- 
feiture of  all  the  defendant's  rights  under  the  contract.'^ 

In  the  case  at  bar,  as  it  seems  to  us,  no  such  construction 
can  reasonably  be  given,  for  there  is  no  express  provision  as 
in  Bine  v.  Roberts^  and  none  can  be  implied  from  the  lan- 
guage used,  as  in  Loomis  v.  Bragg^  that  the  vendee  can 
determine  his  interest  in  the  property  and  revest  it  in  the 
vendor  by  his  own  default  merely.  The  option  to  give 
such  an  effect  to  a  default  rests  wholly  in  the  vendor,  and 
the  vendee's  rights  continue  until  the  option  is  exercised. 
The  mere  absence  of  any  provision  in  the  contract  as  to  a 
return  of  the  property  by  the  vendee,  while. expressly  con- 
ferring on  the  vendor  the  right  to  reclaim  it,  of  itself  affords 
ground  for  an  implication  against  the  existence  of  any  such 
right,  but  in  this  case  it  is  expressly  stated  to  be  the  duty 
of  the  vendee  "to  hold  the  said  machinery  as  the  property 
of  the  party  of  the  first  part,  until  the  above  note  or  re- 
newals thereof  have  been  fully  paid  according  to  the  tenor 
thereof." 

This  case  belongs  to  the  class  of  which  Appleton  v.  Nor- 
walk  Library  Corporation^  53  Conn.,  8,  is  the  type  rather 
than  to  that  of  Mine  v.  Roberts  and  Loomis  v.  Bragg^  and 
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the  language  of  the  court  in  that  case  in  reference  to  the 
claim  of  a  right  in  the  defendant  to  return  books  similarly 
bought,  is  equally  applicable  to  this  case.  The  court  there 
say: — '^It  is  said  that  the  plaintiffs  had  the  right,  at  their 
option,  to  retake  the  property  at  any  time  if  the  defendants 
should  fail  to  pay  any  installment  for  a  period  of  thirty  days 
after  it  became  due.  But  this  is  a  right  which  the  plaintiffs 
had  in  case  the  defendants  should  break  the  contract  by 
non-payment.  It  gives  the  defendants  no  right  to  return  the 
books." 

But  it  is  suggested  that  the  present  case  is  like  Hine  v. 
Roberta  and  Loomis  v.  Bragg  in  that  no  remedy  except  the 
right  to  resume  iK)8session  is  given  to  the  vendor,  and  that 
it  is  unlike  Appleton  v.  Norwalk  Library  Corporation  in  that 
there  is  no  absolute  promise  to  pay  for  the  looms,  as  there 
was  to  pay  for  the  books  in  that  case.  While  we  concede 
that  there  is  some  plausible  ground  for  these  distinctions, 
upon  further  reflection  we  find  them  unsatisfactory.  In  the 
first  two  cases  the  payments  stipulated  to  be  made  at  frequent 
intervals  were  called  rent  and  the  agreements  were  called 
leases,  and  although  this  court,  taking  into  view  the  features 
of  the  entire  transactions,  called  them  conditional  sales  and 
not  leases,  yet  the  use  of  these  words  by  the  parties  certainly 
has  a  legitimate  bearing  upon  the  construction  of  the  agree- 
ments as  to  the  point  now  under  consideration,  namely, 
whether  the  parties  intended  to  give  the  vendors  a  remedy 
to  recover  the  entire  sum  stipulated  to  be  paid  as  a  condition 
for  vesting  the  title  in  the  vendees. 

In  both  cases  also  we  find  most  ample  provisions  for  the 
protection  of  the  vendors.  In  Hine  v.  Roberta  a  large  ad- 
vance payment  was  made  by  delivery  to  the  vendor  of  a  me- 
lodeon,  worth  nearly  one  third  the  price  of  the  organ.  In 
Loomia  v.  Bragg  the  payment  of  a  monthly  rent  was  required, 
many  times  larger  than  the  interest  upon  the  full  price  of 
the  piano  which  was  the  subject  of  the  sale. 

But  in  the  case  at  bar  the  contract  requires  no  advance 
payment  and  no  rent  or  instalments  are  to  be  paid  either  at 
long  or  short  intervals.     The  word  "  rent "  does  not  occur 
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in  the  writing  and  its  equivalent  in  idea  only  appears  where 
it  speaks  of  the  consequences  of  a  retaking  of  possession  by 
the  vendor,  and  provides  for  the  cancellation  of  the  notes, 
in  which  case  any  payments  that- may  have  been  made  it  is 
said  "  shall  be  for  the  use  of  the  machinery  while  the  vendee 
was  in  possession."  Even  interest  is  not  mentioned  in  the 
agreement,  yet  the  finding  shows  that  it  was  in  fact  paid  in 
advance  upon  giving  the  present  renewal  note,  and  upon  the 
supposition  that  the  entire  note  could  be  collected  when  due 
the  vendor  had  it  in  his  power  always  to  secure  the  pre- 
payment of  interest  or  any  other  security  as  a  condition  for 
granting  a  renewal  of  the  note.  But  the  first  note  that  was 
given  pursuant  to  the  contract  had  the  interest  included  with 
the  principal,  which  was  due  at  the  end  of  eight  months,  so 
that,  had  the  question  under  discussion  then  arisen,  the  ap- 
pellant could  have  claimed,  consistently  with  his  present 
position,  that  not  even  the  interest  was  recoverable,  for  its 
payment  was  only  obligatory  as  part  and  parcel  of  the  prin- 
cipal, which  could  not,  he  says,  have  been  recovered  by  suit. 
But  if  the  interest  could  have  been  or  could  be  recovered 
apart  from  the  principal  it  would  be  a  very  inadequate  pro- 
tection to  the  vendor  for  the  risk  and  deterioration  incident 
to  the  use  of  such  machinery  by  another.  As  matter  of 
common  knowledge  we  may  safely  assume  that  the  property 
in  question,  if  subjected  to  only  ordinary  wear,  would,  if  taken 
back  by  the  vendor,  necessarily  be  greatly  depreciated  in  its 
market  valu6,  for  it  would  have  to  be  sold  again,  if  at  all, 
as  second-hand  machinery,  and  the  vendor  must  inevitably 
lose  the  whole  difference  between  the  value  of  new  and  of 
second-hand  machinery,  which  in  an  investment  of  over 
twelve  thousand  dollai*s,  as  in  this  case,  would  be  too  serious 
a  matter  to  be  lost  sight  of  in  the  contemplation  of  the  par- 
ties. The  appellant's  construction  of  the  agreement  would 
put  upon  the  vendor  all  the  risks  and  losses,  (of  which  there 
are  many  besides  those  mentioned,)  incident  to  the  agree- 
ment and  its  subject  matter,  and  at  the  same  time  give  to 
the  vendee  all  possible  benefits,  while  exempting  him  from 
all  obligations  except  such  as  he  might  be  well  pleased  to 
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fulfil.  It  is  incredible  that  a  contract  so  one-sided,  and  a 
remedy  so  inadequate  for  the  vendor,  should  have  been  in- 
tended by  the  parties. 

Any  construction  leading  to  such  results  ouglit  not  to  be 
accepted  unless  plainly  required  ornecessarily  to  be  inferred 
from  the  language  of  the  contract.  We  think  the  contract 
in  this  case  admits  of  a  different  and  more  reasonable  con- 
struction. 

We  have  already  seen  that  no  option  to  return  the  property 
is  given  to  the  vendee  merely  upon  his  own  default,  which 
has  an  important  bearing  upon  the  questions  whether  the 
parties  have  restricted  the  remedy  of  the  vendor  solely  to 
a  retaking  of  the  property,  and  whether  there  was  any  pro- 
mise by  the  vendee  to  pay  the  purchase  price.  We  have 
also  adverted  to  the  provision  that  the  vendee  shall  hold  the 
property  as  that  of  the  vendor  until  the  not«  and  its  renewals 
have  been  fully  paid,  which  indicates  that  actual  payment 
was  contemplated ;  and  we  have  in  addition  the  note  itself, 
which  contains  a  direct  promise,  without  condition  or  con- 
tingency, to  pay  the  purchase  price  of  the  looms;  and  this 
note  being  provided  for  in  the  contract  and  made  part  and 
parcel  of  it,  ought  to  be  read  as  if  inserted  in  the  body  of 
the  contract.  All  these  considerations  make  it  reasonable 
to  construe  the  agreement  as  contaming  an  absolute  promise 
to  pay  for  the  property  at  the  expiration  of  the  eight  months 
credit  agreed  upon.  And  this  brings  the  case  within  the 
principle  of  Appleton  v.  Norwalk  Library  Corporation^  where 
this  court  said: — "This  contract  is  an  absolute  one.  The 
plaintiffs  agreed  to  sell  the  books  to  the  defendants  for 
the  sum  of  ninety  dollars,  to  be  paid  in  instalments  at  cer- 
tain specified  times.  Tlie  defendants  agreed  to  pay  that 
sum  according  to  the  terms  of  the  contract.  There  is  no 
conditional  agreement  here.  It  is  true  that  the  title  to  the 
goods  did  not  pass,  and  could  not  pass  until  the  full  sum  of 
ninety  dollars  had  been  paid,  but  the  promise  to  pay  that 
sum  was  absolute.  Whence  then  comes  the  defendant's 
right  to  return  the  books  in  full  satisfaction  and  discharge 
of  the  contract,  and  thus  leave  a  great  part  of  the  instalments 
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unpaid?"  And  speaking  of  the  plaintiffs'  right  to  recover 
possession  of  the  books,  the  court  further  says  : — "  But  this 
is  not  their  only  remedy.  The  contract  expressly  further 
provides  that  in  case  of  such  breach  all  the  remaining  un- 
paid instalments  shall  immediately  become  due  and  payable. 
If  they  become  due  and  payable  in  consequence  of  non- 
payment, of  course  a  suit  could  be  maintained  for  tlieir 
recovery." 

Another  question  involved  in  the  reasons  for  the  appeal, 
and  very  briefly  referred  to  in  the  argument  for  the  appel- 
lant, is,  whether  the  appellee,  by  bringing  a  suit  on  the  note 
and  attaching  the  property  of  the  vendee  thereon,  and  by 
refusing  to  accept  the  property  when  tendered  back,  and  by 
presenting  the  note  to  the  commissioners  as  a  claim  against 
the  estate  of  the  vendee,  thereby  afl&rmed  the  sale  and 
waived  her  right  to  recover  back  the  property. 

The  counsel  for  the  appellee  insisted  that  this  question 
was  not  properly  before  this  court  and  declined  to  argue  it. 
It  is  true  this  suit  is  not  for  the  recovery  of  the  machinery, 
but  only  for  the  recovery  of  the  amount  of  the  note.  The 
vendee  has  not  been  disturbed  in  his  possession  of  the  pro- 
perty and  it  is  not  certain  that  he  will  be.  But  the  facts 
referred  to  as  to  the  conduct  of  the  appellee  all  appear  on 
the  record,  and  so  far  as  they  affect  the  right  to  recover  the 
note  now  in  question  the  matter  is  legitimately  before  the 
court.  And  although  our  present  decision  must  be  confined 
to  the  claim  on  the  note,  yet  the  note  and  the  property  may 
have  such  relations  as  that  the  principle  established  as  to 
the  former  may  virtually  determine  the  question  as  to  the 
property,  should  it  hereafter  arise.  The  controlling  ques- 
tion in  the  present  case,  as  we  have  seen,  relates  simply  to 
the  consideration  of  the  note. 

If  then  the  action  of  the  plaintiff,  as  found  in  this  case, 
had  the  effect  to  affirm  the  sale  and  pass  the  title  of  the 
property  to  the  vendee,  at  the  same  time  it  must  have  pre- 
vented a  failure  of  the  consideration  of  the  note,  and  if  the 
title  did  pass  it  follows  also  that  the  plaintiff  cannot  recover 
the  property  in  any  suit  founded  upon  the  contract.     For 


Digiti 


zed  by  Google 


480  MARCH,  1890. 


Beach's  Appeal  from  Commissioners. 


these  reasons  we  regret  that  the  question  was  not  fully  ar- 
gued. 

The  case  of  Bailey  v.  Hervey^  135  Mass.,  172,  was  cited, 
and  as  it  was  based  on  a  contract  similar  in  effect  to  the  one 
under  consideration,  it  seems  to  be  directly  in  point.  The 
action  was  brought  by  the  conditional  vendee  against  the 
vendors  for  taking  the  property  away,  and  the  defendants 
attempted  to  justify  under  their  contract  after  default  of 
payment  was  made  by  the  vendee.  Allen,  J.,  in  delivering 
the  opinion  of  the  court  said:  "When  the  plaintiff  discon- 
tinued his  payments  on  account,  what  was  the  legal  position 
of  the  defendants?  If  it  be  assumed  that  they  might  at 
their  option  either  reclaim  the  goods  as  their  own  property, 
without  any  obligation  to  account  for  the  proceeds  or  value 
to  the  plaintiff,  or  that  they  might  collect  the  price  in  full, 
it  is  plain  that  they  were  not  entitled  to  do  both.  They 
could  not  treat  the  transaction  as  a  valid  sale  and  an  invalid 
one  at  the  same  time.  If  they  reclaimed  their  property,  it 
must  be  on  the  ground  that  they  elected  to  treat  the  trans- 
action as  no  sale.  If  they  brought  an  action  for  the  price 
they  would  thereby  affirm  it  as  a  sale.  Two  inconsistent 
courses  being  open  to  them,  they  must  elect  which  they 
would  pursue ;  and  electing  one  they  are  debarred  from  the 
other.  Reclaiming  the  goods  would  show  an  election  to 
forego  the  right  to  recover  the  price.  But  instead  of  re- 
claiming the  goods  in  the  first  instance,  they  brought  an  ac- 
tion against  Bailey  for  the  price,  made  an  attachment  of  his 
property  by  trustee  process,  entered  their  action  in  court, 
and  he  was  defaulted." 

To  accept  this  as  good  law  would  be  to  establish  a  princi- 
ple which  would,  upon  the  facts  found,  preclude  the  appellee 
from  hereafter  reclaiming  the  machinery  in  question.  And 
while  we  feel  impressed  with  the  clear  and  cogent  reasoning 
contained  in  the  opinion  cited,  and  are  aware  that  it  may 
receive  further  support  from  other  decisions  to  the  same  ef- 
fect, yet  inasmuch  as  the  point  was  not  argued  at  all  by  the 
appellee  and  only  briefly  for  the  appellant,  and  as  its  adop- 
tion would  only  furnish  one  independent  additional  reason 
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for  a  conclusion  already  reached  by  a  majority  of  the  court, 
it  is  deemed  best  on  the  whole  to  leave  the  question  open  for 
further  consideration  and  decision  after  full  argument. 
There  was  no  error  in  the  judgment  complained  of. 

In  this  opinion  Andrews,  C.  J.,  Pabdee  and  Fenn,  Js., 
concurred. 

Cabpenteb,  J.,  (dissenting.)  I  cannot  take  the  same 
view  of  this  case,  so  far  as  the  main  question  is  concerned, 
as  is  taken  by  a  majority  of  the  court.  The  rights  and 
duties  of  the  parties  are  such,  and  such  only,  as  are  expressed 
or  necessarily  implied  in  the  contract,  including  the  note. 
What  is  the  true  interpretation  of  that  contract  ?  In  other 
words,  what  did  the  parties  intend? 

The  party  of  the  first  part,  Crompton,  agreed  to  deliver 
into  the  possession  of  the  party  of  the  second  part,  the 
Home  Woolen  Company,  certain  machinery,  which  the  com- 
pany was  at  liberty  to  set  up  and  use  in  its  mill  at  Beacon 
Falls,  and  when  the  note  was  fully  paid,  and  not  before, 
Crompton  agreed  to  sell  the  machinery  to  the  company. 

The  company  on  its  part  agreed  to  give  its  note  for  the 
value  or  price  of  the  machinery,  to  keep  it  in  good  order, 
to  keep  it  insured  for  its  full  cost  for  the  benefit  of  Cromp- 
ton, and  to  hold  the  same  as  his  property  until  the  note  or 
the  renewals  thereof  should  be  fully  paid.  And  it  further 
agreed  upon  default  of  payment,  or  failure  to  keep  the  ma- 
chinery in  good  order  or  insured,  that  Crompton  might 
resume  possession  of  the  same,  and  might  enter  the  premises 
for  that  purpose.  In  that  event  it  was  agreed  that  whatever 
payments  might  have  been  made  upon  the  note  should  be 
for  the  use  of  the  machinery,  and  that  the  note  should  be 
given  up  and  cancelled.  These,  I  believe,  are  all  the  provi- 
sions of  the  contract  proper.  I  find  nothing  in  it  indicating 
a  present  sale ;  nothing  evincing  an  intention  to  vest  any 
title  whatever  in  the  company  until  the  notes  should  be  fully 
paid.  There  not  only  was  no  agreement  by  the  company, 
even  by  implication,  to  purchase  the  property  before  such 
Vol.  Lvin.— 31 
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payment,  but  Crompton  was  careful  to  provide  that  until 
then  there  should  be  no  such  sale.  If  this  is  a  fair  and  full 
statement  of  the  contract,  and  I  think  it  is,  where,  permit 
me  to  ask,  does  Crompton  get  his  authority  to  convert  this 
transaction,  by  his  own  act,  and  against  the  will  of  the  other 
party,  into  an  absolute  sale?  The  only  answer  is,  that  the 
note  contains  an  absolute  promise  to  pay  the  purchase  price. 
Let  us  see.  The  promise  is  absolute  to  pay  the  sum  named 
therein,  precisely  as  it  is  in  any  accommodation  note.  The 
inference  that  it  is  an  absolute  promise  to  pay  the  purchase 
price  of  the  machinery,  is  not  warranted  by  the  contract  or 
by  the  facts  of  the  case.  It  is  true  the  parties  contemplated 
a  probable  purchase ;  it  is  equally  true  that  they  contem- 
plated a  possible  failure  to  purchase  ;  and  they  made  provi- 
sion for  both  contingencies.  In  the  latter  event  the  note 
was  to  be  given  up  and  canceled  and  no  further  payment 
required  of  the  maker — precisely  the  couree  taken  with 
accommodation  notes.  If  the  maker  should  pay,  then  the 
machinery  should  become  its  property,  the  payment  being  in 
effect  the  payment  of  its  own  debt  upon  a  consideration  then 
for  the  first  time  coming  into  existence  —  the  acquisition  of 
title  to  the  machinery.  Nothing  could  be  clearer,  and,  it 
may  be  added,  nothing  fairer.  This  view  gives  effect  ex- 
actly and  fully  to  the  intentions  of  the  parties. 

In  this  connection  I  will  suggest  that  it  is  not  strictly 
true  that  the  use  of  the  machinery  can  be  regarded  as  a  con- 
sideration for  the  whole  note  ;  for  the  parties  provided  oth- 
erwise. They  expressly  provided  that  if  the  purchase  failed 
the  sums  paid  on  the  notes  should  be  compensation  for  the 
use  of  the  machinery.  Nor  is  it  true  that  the  right  or 
option  to  purchase  was  the  consideration,  for  it  is  provided 
that  if  there  was  no  purchase  the  note  should  not  be  paid 
but  canceled.  From  these  considerations  it  logically  fol- 
lows, and  it  seems  to  me  conclusively  so,  that  the  note 
when  given  was  without  consideration  except  as  payments 
might  be  made  thereon,  and  that  it  should  be  regarded  as 
an  accommodation  note  unless  paid  by  the  maker. 

It  is  practically  said  that  the  transaction  was  vii-tually  a 
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sale ;  that  the  real  object  of  the  parties  was  a  sale ;  that  the 
form  which  the  transaction  took  was  for  the  mere  purpose 
of  security ;  and  that  the  provision  for  Crompton  to  resume 
possession  was  for  his  benefit,  a  privilege  which  he  might 
waive ;  and  hence,  by  implication,  that  he  had  a  right  to 
treat  the  contract  as  absolute.  My  objection  to  that  theory 
is,  that  the  court  is  implying  a  contract  when  the  parties 
have  made  an  express  one  of  an  entirely  different  tenor. 
It  is  in  effect  a  substitution  by  the  court  of  a  contract 
which  the  parties  did  not  make,  in  place  of  one  which  they 
did  make.  I  suppose  the  court  exhausts  its  duty  when  it 
construes  the  contract  made  by  the  parties. 

I  think  the  real  principle  involved  in  this  case  was  de- 
cided adversely  to  the  claim  of  the  appellee  in  Hine  v.  Rob- 
erts^  48  Conn.,  267,  and  Loomu  v.  Bragg^  60  Conn.,  228.  In 
those  cases,  as  in  this,  notes  were  given  for  the  full  value 
of  the  property,  and  the  contract  provided  that  upon  their 
payment  the  title  should  vest  in  the  maker ;  it  also  provided 
that  upon  default  of  full  payment  all  payments  made  should 
be  forfeited,  and  that  the  vendor  might  resume  possession 
of  the  property.  In  those  cases,  as  in  this,  there  was  a  pro- 
vision that  if  the  maker  paid  the  notes  he  should  become 
the  owner  of  the  property,  and  by  clear  implication  he  was 
at  liberty  to  decline  payment,  in  which  case  the  contract 
clearly  defined  the  rights  of  the  parties.  In  neither  of  the 
cases  is  there  any  intimation  that  the  seller  has  any  right  to 
convert  the  transaction  into  an  absolute  sale  against  the 
will  of/the  other  party.  In  those  cases,  as  in  this,  suits  were 
brought  on  the  notes  after  a  default,  and  in  neither  of  them 
was  the  suit  sustained.  In  Bine  v.  Roberts  it  was  distinctly 
held  that  the  consideration  of  the  note  was  not  the  use  of 
the  musical  instrument  with  a  right  to  purchase,  but  the 
purchase  price  upon  an  accomplished  sale,  and  that,  the  sale 
failing,  there  was  a  failure  of  consideration.  The  court  also 
declined  to  hold  that  it  was  a  conditional  sale  by  the  vendor 
and  an  absolute  purchase  by  the  vendee ;  but  on  the  contrary 
held  that  it  was  at  the  option  of  the  vendee  to  complete  the 
purchase  or  not.    In  all  these  respects  that  case  was  exactly 
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like  this,  and  should  control  it.  Sine  v.  RoherU  was  fol- 
lowed in  LoomU  v.  Bragg^  and  in  addition  thereto  it  was 
distinctly  held  that  the  plaintiff  had  no  remedy  except  that 
provided  by  the  contract. 

An  attempt  is  made  to  distinguish  this  case  from  those,  in 
that,  in  each  of  them,  the  property  had  been  returned  to 
and  accepted  by  the  seller,  while  in  this  there  has  been  an 
offer  to  return  it  and  the  seller  declined  to  receive  it.  I 
cannot  conceive  how  that  fact  can  affect  the  principles  in- 
volved. If  the  consideration  failed  when  the  purchase  failed 
and  the  purchasers  elected  not  to  pay  the  note  but  to  return 
the  property,  the  refusal  of  the  seller  to  receive  the  property 
could  not  revive  the  consideration.  One  party  alone  cannot 
revive  a  contract  which  has  become  inoperative  by  its  terms, 
nor  materially  modify  an  existing  contract.  If  it  is  true 
that  the  appellee  had  no  remedy  but  that  named  in  the  con- 
tract, she  could  not  by  waiving  that  acquire  another. 

The  only  possible  ground  on  which  it  can  be  said  that  the 
refusal  to  receive  the  property  gave  her  a  right  of  action  on 
the  note,  is  that  she  had  a  choice  of  one  of  two  remedies, 
and  that  she  might  waive  one  and  elect  to  pursue  the  other. 
But  if  she  was  confined  by  the  contract  to  one  remedy  the 
doctrine  of  election  has  no  application.  Moreover,  how  is 
it  possible  that  the  act  of  one  party,  long  after  the  making 
of  the  contract,  and  after  the  relation  of  each  party  to  the 
subject  matter  has  become  permanently  fixed,  can  change 
or  affect  the  construction  of  the  contract?  Therefore  it  is 
of  no  legal  significance  that  the  appellee  is  not  now  in  the 
possession  of  the  looms;  possession  has  been  urged  upon 
and  refused  by  her.  It  is  the  law  of  the  cited  cases  that  it 
was  the  right  of  the  Home  Woolen  Company  at  any  time  to 
tender  the  looms  to  her,  and  that  such  tender  would  consti- 
tute a  perfect  defence  to  a  suit  on  the  note.  In  short  it  is 
the  law  of  those  cases  that  persons  of  full  capacity  may 
make  such  lawful  bargains  as  please  themselves,  and  when 
made  must  abide  by  them. 

If  we  should  enter  the  field  of  speculation  as  to  what 
either  party  intended  by  the  contract,  we  doubtless  should 
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reach  the  presumption  that  both  accepted  the  interpretation 
which  this  court  has  put  upon  similar  contracts  as  the  meas- 
ure of  their  rights  and  obligations  under  this. 

It  is  of  no  legal  significance  that  the  Home  Woolen  Com- 
pany has  used  the  looms  and  has  made  no  partial  payments. 
The  owner  dictated  the  terms  upon  which  he  would  part 
with  the  possession  and  give  the  right  to  use ;  he  balanced 
the  possibilities  as  to  loss  or  gain,  and  he  must  be  content 
with  the  measure  of  redress  which  he  reserved  for  himself ; 
the  case  must  stand  as  if  partial  payments  had  been  made 
and  forfeited. 

Crompton  put  the  looms  in  possession  of  the  Home  Woolen 
Company,  with  permission  to  use  ;  agreeing  to  sell  them  to 
it  at  a  price  then  fixed,  if  it  should  make  payment  on  a 
named  day.  The  company  delivered  to  him  its  note,  payable 
on  that  day,  for  a  sum  equal  to  the  price  and  interest ;  but, 
by  agreement,  the  absolute  title  to  the  looms  remained  in 
him,  and  is  there  to  this  day,  the  company  not  having  made 
payment. 

Under  this  contract,  therefore,  interpreted  by  this  court 
as  have  been  similar  contracts  in  the  cases  cited,  the  note  in 
question,  although  in  the  usual  unconditional  form,  was,  by 
agreement,  given  and  received  solely  as  a  memorandum  of 
the  sum  which  the  company  must  pay  if  it  should  thereafter 
desire  to  acquire  ownership,  and  to  be,  if  used,  an  accommo- 
dation note.  And  it  is  the  law  of  those  cases  that  inasmuch 
as  no  property  passed  there  could  be  no  consideration  for 
the  note ;  and  of  course  no  enforcement  of  payment* 
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William  A.  Woodwabd  and  others  vs.  James  Rey- 
nolds AND  OTHERS. 

New  Haven  &  Fairfield  Cos.,  Jan.  T.,  1890.    Andrews,  C.  J.,  Cabpbk* 
TEB,  Torrance,  Loomis  and  Fenn,  Js. 

A  resolution  of  the  Oeneral  Assemblj  passed  in  1888  empowered  the  town 
of  New  Haven  to  issue  its  bonds  to  an  amount  not  exceeding  $200,000, 
to  be  used  exclusively  for  the  extension  and  improvement  of  the  public 
park  system  of  the  town;  the  act  to  take  effect  when  accepted  at  a 
special  town  meeting  to  be  called  by  the  selectmen ;  and  the  meeting 
to  have  power  to  take  action  with  respect  to  the  issuing  of  the  bonds, 
and  their  form  and  tenns.  A  later  section  provided  that  the  park  com- 
mission, created  by  the  act,  should  not  make  any  expenditure,  or  con- 
tract for  any,  "  exceeding  the  amount  which  shall  have  been  previously 
appropriated  by  the  town  for  its  use."  At  a  meeting  warned  and  held 
for  the  purpose  the  town  accepted  the  resolution  of  the  General  Assem- 
bly and  voted  '*  that  the  selectmen  and  treasurer  are  hereby  directed  to 
prepare  suitable  bonds  as  authorized  by  said  act,  not  exceeding  $200,000, 
of  the  tenor,  character  and  terms  hereinafter  provided,  and  are  author- 
ized to  dispose  of  them  in  such  amounts  and  at  such  times  as  shall  be 
required  by  the  park  commission,  to  provide  the  sums  made  necessary 
by  said  commission  in  its  proceedings  under  said  act"  Held  that  this 
vote  constituted  an  '*  appropriation  "  within  the  meaning  of  the  reso- 
lution. 

And  held,  upon  the  suit  of  parties  of  whom  the  park  commission  had  pur- 
chased lands  for  a  public  park,  that  it  was  the  duty  of  the  selectmen 
and  treasurer  of  the  town  to  issue  bonds  within  the  limit  prescribed,  to 
an  amount  sufficient  for  payment  for  the  lands. 

[Argued  January  24th— decided  March  dd,  1880.] 

Amicable  submission  upon  an  agreed  statement  of  facts ; 
brought  to  the  Superior  Court  in  New  Haven  County  and 
reserved  for  the  advice  of  this  court.  The  case  is  fully 
stated  in  the  opinion. 

H.  T.  Blakey  for  the  plaintiffs. 

J.  P.  Pigott  and  W.  8.  Pardee^  for  the  defendant. 

ToBRANCB,  J.  The  general  question  arising  upon  the 
facts  set  forth  in  the  submission  in  this  case  is,  whether  it  is 
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the  duty  of  the  selectmen  and  town  treasurer  of  New  Ha- 
ven to  issue  the  bonds  of  the  town  for  the  payment  of  land 
purchased  by  the  New  Haven  Public  Park  Commission 
under  the  resolution  of  the  General  Assembly  and  the  votes 
of  the  town  of  New  Haven  referred  to  in  the  submission. 

It  is  agreed  in  the  submission  that  the  resolution  has 
been  accepted  and  ratified  by  the  town ;  that  the  commis- 
sion has  been  lawfully  constituted  under  the  resolution ; 
that  the  town  in  June,  1889,  passed  certain  votes  which  in 
terms  at  least  provide  for  the  execution  and  issue  of  bonds 
under  the  resolution ;  that  acting  under  the  resolution  and 
votes  aforesaid  the  commission  has  in  fact  purchased  or  bar- 
gained for  lands  of  .the  plaintiffs  for  a  public  park  for  the 
price  of  five  thousand  dollars ;  that  the  purchab'e  was  made 
in  November,  1889 ;  that  the  plaintiffs  have  tendered  a  deed 
of  the  land  acceptable  to  the  commission ;  that  before  the 
deed  was  so  tendered  the  town  of  New  Haven,  at  its  annual 
town  meeting  held  in  December,  1889,  passed  certain  votes 
which  in  terms  at  least  prohibit  the  issuing  of  bonds  to  pay 
for  the  land ;  and  that  both  prior  to  and  after  the  passage 
of  the  last  named  votes  the  commission  requested  the  select- 
men and  town  treasurer  to  issue  the  bonds  for  that  purpose, 
and  that  they  refused  to  do  so. 

The  selectmen  and  town  treasurer  say  they  are  willing  to 
issue  the  bonds  as  requested,  "  provided  they  are  not  legally 
prevented  by  said  votes  at  the  annual  town  meeting  of  De- 
cember, 1889." 

Perhaps  the  case  at  bar  could  be  disposed  of  by  a  deci- 
sion upon  the  validity  and  legal  effect  of  the  votes  passed 
at  that  meeting,  but  inasmuch  as,  from  the  briefs  submitted 
on  behalf  of  the  town,  doubts  seem  to  be  entertained  as  to 
whether,  even  if  no  such  votes  had  been  passed,  it  would  be 
the  duty  of  the  selectmen  and  town  treasurer  to  issue  the 
bonds  to  pay  for  the  land,  we  will  consider  the  case  in  that 
aspect  also. 

It  is  quite  unnecessary  to  consider  the  legal  effect  of  the 
votes  passed  at  the  annual  town  meeting,  for  we  are  satisfied 
from  an  examination  of  the  record  that  all  of  the  votes 
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which  can  in  any  way  affect  this  case  are  invalid  and  of  no 
legal  effect,  because  the  warning  of  the  meeting  at  which 
they  were  passed  contained  no  notice  that  any  such  matter 
would  be  brought  before  the  meeting  for  action.  Under 
our  statute  and  according  to  the  decisions  of  this  court  such 
an  omission  rendered  the  votes  of  no  legal  effect.  Rayden 
V.  Noyes^  6  Conn.,  391 ;  Wriffht  v.  North  School  District^ 
53  Conn.,  576. 

The  action  of  the  town  then  at  the  annual  town  meeting, 
may,  so  far  as  the  votes  in  question  are  concerned,  be  laid  out 
of  the  case.  It  may  be  claimed,  however,  that  the  resolution 
of  the  General  Assembly  itself,  in  section  four,  prohibits  the 
commission  from  making  "  any  expenditure  or  contract  for 
expenditure  involving  liability  of  the  town  or  city  of  New 
Haven  exceeding  the  amount  which  shall  have  been  previ- 
ously appropriated  by  the  town  or  city  of  New  Haven  for 
their  use ; "  and  it  is  claimed  that  at  the  time  of  the  pur- 
chase in  question  here  no  such  appropriation  had  been  made, 
and  that  therefore  the  commission  could  not  bind  the  town 
by  such  purchase.  Just  what  effect  is  to  be  given  to  the 
language  quoted  above  from  section  four  of  the  resolution, 
it  is  unnecessary  now  to  decide,  for  if  we  give  it  the  utmost 
effect  that  can  be  claimed  for  it  the  questions  involved  in 
the  case  at  bar  are  in  no  wise  affected. 

So  far  as  we  know  it  is  not  claimed  that  the  commission 
could  not  make  the  purchase  in  question  here  so  as  to  bind 
the  town  provided  a  sufficient  appropriation  had  previously 
been  made,  but  it  is  denied  that  such  appropriation  had  been 
made.  Inasmuch  as,'  if  such  an  appropriation  was  made  at 
all  in  the  present  case,  it  was  made  at  the  special  town 
meeting  of  the  town  of  New  Haven  held  in  June,  1889,  it 
becomes  necessary  to  examine  the  resolution  itself  and  the 
action  of  the  town  thereunder  as  shown  by  its  votes  passed 
at  that  special  meeting.  Section  one  of  the  resolution  reads 
as  follows : — "  That  the  town  of  New  Haven  be  and  it  is 
hereby  authorized  and  empowered  to  issue  its  bonds  to  an 
amount  not  exceeding  two  hundred  thousand  dollars,  pay- 
able in  not  more  than  fifty  yeai*s  from  their  dates,  and  bear- 
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ing  interest  not  exceeding  four  per  centum  per  annum, 
payable  semi-annually,  in  such  manner  and  form  as  shall 
be  voted  by  a  town  meeting  duly  warned  and  held  for 
that  purpose.  Such  bonds  shall  be  used  solely  for  the  ex- 
tension and  improvement  of  the  public  park  system  of  New 
Haven,  in  the  manner  hereinafter  provided."  Section  nine 
reads  as  follows : — ^'  This  act  shall  take  effect  when  ratified 
and  accepted  at  a  special  town  meeting  of  the  town  of  New 
Haven,  to  be  called  for  that  purpose  by  the  selectmen  of 
the  town  within  thirty  days  after  the  passage  and  approval 
of  this  act ;  and  said  meeting  shall  also  have  power  to  take 
action  with  respect  to  the  issuing  of  the  bonds  herein  pro- 
vided for,  and  to  adopt  all  suitable  regulations  respecting 
the  form,  terms  and  ultimate  payment  of  the  same." 

Pursuant  to  the  provisions  of  the  last  resolution  a  special 
town  meeting  was  called  to  meet  on  the  13th  of  June,  1889. 
The  warning  of  the  meeting  contained  among  other  matters 
the  following : — "And  also,  if  said  resolution  should  be  ac- 
cepted, to  take  action  with  respect  to  the  issuing  of  said  bonds, 
and  to  adopt  suitable  regulations  respecting  the  form,  terms 
and  ultimate  payment  of  the  same."  At  the  meeting  held 
in  pursuance  of  this  warning,  in  connection  with  a  vote 
prescribing  what  the  tenor,  character  and  terms  of  the  bonds 
should  be,  the  following  vote  was  passed : — "  Voted^  That 
the  selectmen  and  town  treasurer  be  and  are  hereby  di- 
rected to  prepare  and  procure  suitable  engrossed  bonds, 
as  authorized  by  said  act,  not  exceeding  two  hundred 
thousand  dollars  in  total  amount,  bearing  interest  at  a 
rate  not  exceeding  three  and  a  half  per  cent  per  annum, 
and  of  the  tenor,  character  and  terms  hereinafter  provided ; 
and  are  further  authorized  to  dispose  of  said  bonds  from 
time  to  time  at  not  less  than  par  and  accrued  interest,  in 
such  amounts  and  at  such  times  as  shall  be  required  by 
the  park  commission  to  be  constituted  under  the  provisions 
of  said  act,  in  order  to  provide  the  sums  made  necessary 
by  said  commission  in  its  proceedings  under  said  act." 

Whatever  opinion  may  be  held  as  to  the  effect  of  these 
votes,  no  question,  so  far  as  we  know,  has  been,  or  indeed 
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can  be,  raised  as  to  the  power  of  the  town  to  pass  them. 
They  are  within  the  power  conferred  by  the  resolution,  and 
the  warning  of  the  meeting  contained  a  sufiBcient  notice 
that  the  town  would  or  might  take  the  action  indicated  by 
the  votes. 

The  only  question  then  is,  whether  these  votes  constitute 
an  appropriation  by  the  town  within  the  meaning  of  section 
four  of  the  resolution. 

To  '*  appropriate,"  according  to  one  of  the  meanings 
given  to  the  words  by  Webster,  is  "  to  set  apart  a  sum  of 
money  for  a  particular  object."  In  State  v.  Bordelan,  6  La. 
Ann.,  68,  the  court  asks  what  is  the  meaning  of  the  word 
appropriate,"  and  answers  as  follows : — *'  It  is  to  allot,  as- 
sign, set  apart,  or  apply  anything  to  the  use  of  a  particular 
person  or  thing  or  for  a  particular  purpose."  Now  in  the 
case  at  bar,  after  the  bonds  are  issued  by  the  town,  the 
resolution  itself  provides  that  they  shall  be  used  solely  for 
the  extension  and  improvement  of  the  public  park  system 
in  the  manner  provided  in  the  resolution.  This  is  in  itself 
an  appropriation  of  the  bonds  by  legislative  provision,  but 
it  is  claimed  that  it  is  not  the  appropriation  referred  to  in 
the  fourth  section  of  the  resolution,  and  obviously  it  is  not. 
Did  the  town  then  by  the  votes  aforesaid  make  an  appro- 
priation within  the  meaning  of  section  four?  We  think 
it  did. 

Its  agents,  appointed  for  such  purpose  by  the  resolution 
itself,  are  directed  and  empowered  by  the  town  to  procure 
the  bonds  provided  for  in  the  resolution ;  the  number  and 
amount  to  be  so  procured  and  issued  are  specified ;  ample 
provision  is  made  for  their  proper  execution,  authentication, 
and  custody  until  they  shall  be  issued  and  used ;  it  is  further 
provided  that  they  shall  be  disposed  of  for  the  purpose  of 
providing  a  fund  for  the  use  of  the  commission  under  the 
resolution  ;  and  finally  these  agents  are  fully  empowered 
and  directed  to  issue  them  from  time  to  time  as  required  for 
the  needs  of  the  commission.  In  this  action  of  the  town  it 
is  difficult  to  see  what  element  or  essential  of  a  complete 
appropriation  is  wanting.     There  remained  nothing  more  for 


Digiti 


zed  by  Google 


MARCH,  1890.  491 


Woodward  v.  Key  holds. 


the  town  to  do.  If  the  town  had  been  called  together  prior 
to  the  purchase  here  in  question  and  after  the  passage  of 
the  votes,  to  make  an  appropriation  with  reference  to  the 
purchase  of  the  land,  it  could  only  have  instructed  its  agents 
to  do  what  it  had  already  empowered  and  directed  them 
to  do. 

The  resolution  itself  provides  in  section  six  as  follows : — 
**  The  bonds  authorized  in  the  first  section  of  this  act  shall 
be  prepared  by  the  selectmen  and  town  treasurer  of  New 
Haven,  and  shall  be  issued  by  them  from  time  to  time  in 
such  amounts  as  the  park  commission  shall  require.  Such 
bonds  shall  in  no  case  be  sold  or  disposed  of  for  less  than 
par,  and  the  avails  of  such  as  shall  be  issued  shall  be  kept 
by  the  town  treasurer  as  a  special  fund,  subject  to  the 
orders  of  the  park  commission,  and  shall  be  paid  by  him 
only  on  such  orders." 

Construing  the  votes  in  the  light  of  this  language  of  the 
resolution,  we  think  they  clearly  make  an  appropriation, 
even  within  the  meaning  of  section  four  of  the  resolution. 
To  construe  them  otherwise  would,  we  think,  defeat  the 
manifest  intent  and  purpose  of  the  town  in  passing  them. 

Upon  the  facts  set  forth  on  the  record  we  advise  the 
Superior  Court  that  it  is  the  duty  of  the  selectmen  and  town 
treasurer  of  the  town  of  New  Haven  to  issue,  in  accordance 
with  the  terms  of  said  resolution  of  the  General  Assembly 
and  of  the  votes  of  the  town  of  New  Haven  passed  at  the 
special  town  meeting  held  in  June,  1889,  the  bonds  of  said 
town  to  an  amount  suflBcient  to  pay  the  plaintiffs'  claim,  and 
therefore  that  judgment  should  be  rendered  for  the  plaintiffs. 

In  this  opinion  the  other  judges  concurred. 
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George  W.  Harris's  Appeal  from  Commissioners. 

Hartford  Dlst.,  Jan.  T.,  1800.    Andbews,  0.  J.,  Oabpemteb,  Loomis, 
ToBBANCB  and  Thatbb,  Js. 

The  question  what  is  reasonable  notice  of  the  taking  of  a  deposition  mnst 
depend  largely  upon  the  circumstances,  and  much  must  be  left  to  the 
discretion  of  the  court  in  the  matter. 

In  a  suit  pending  in  this  state,  the  counsel  on  both  sides  residing  in  the 
city  of  Hartford,  the  counsel  for  one  of  the  parties  desired  to  take  the 
deposition  of  a  witness  residing  in  New  York,  who  was  temporarily  in 
Hartford,  but  about  to  leave  for  a  distant  state  and  to  be  absent  until 
after  the  trial,  and  proposed  to  the  counsel  of  the  adverse  party  to  take 
the  deposition  two  days  later  in  Hartford  or  the  next  week  in  New 
York  city,  as  he  .might  prefer,  and,  on  his  declining  to  agree  to  either, 
had  a  notice  regularly  served  upon  him  the  next  day  for  the  taking  of 
the  deposition  at  Hartford  at  half  past  nine  the  day  following.  It  was 
taken  at  the  time  stated,  but  no  one  appeared  for  the  adverse  party. 
On  the  deposition  being  offered  in  evidence  the  counsel  for  the  adverse 
party  objected  to  it  on  the  ground  of  want  of  reasonable  notice,  but 
the  court  admitted  it.  Held  not  sufficient  ground  for  granting  a  new 
trial. 

By  G^n.  Statutes,  §  1072,  depositions,  after  being  returned  to  court,  are  to 
remain  in  the  custody  of  the  clerk  until  final  judgment.  The  above 
deposition  was  opened  by  the  clerk,  and  the  comisel  taking  it  was  al- 
lowed by  him  to  carry  it  away  for  the  purpose  of  making  a  copy,  and 
it  remained  in  his  hands  until  the  trial,  but  he  had  given  the  counsel 
for  the  adverse  party  a  copy  of  it.  It  did  not  appear  that  the  adverse 
party  had  been  harmed  by  its  being  out  of  the  custody  of  the  clerk, 
and  the  court,  on  objection  taken  to  its  admission,  received  it.  Held 
to  be  no  error,  and  that  if  it  had  been  it  would  not,  in  the  circumstances, 
be  a  sufficient  ground  for  granting  a  new  trial. 

[Argued  January  14th— decided  March  dd,  1800.] 

Appeal  from  the  doings  of  commissioners  on  the  insol- 
vent  estate  of  the  Union  Cattle  Company  of  Hartford,  in 
allowing  a  claim  presented  by  F.  P.  Halsey;  taken  to  the 
Superior  Court  in  Hartford  County,  and  heard  before 
Phelps^  J.  Facts  found  and  judgment  rendered  for  the  ap- 
pellant and  appeal  by  the  original  appellee.  The  case  is  suf- 
ficiently stated  in  the  opinion. 
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Q:  Q,  StU^  with  whom  was  (?.  H.  Sill^  for  the  appellant 
(original  appellee.) 

E.  D.  BohhinSi  for  the  appellee  (original  appellant.) 

Torrance,  J.  On  this  appeal  two  questions  were  argued 
before  this  court. 

The  fii-st  was,  whether  the  court  below  erred  in  deciding 
upon  the  facts  found  that  the  present  appellant,  Halsey,  had 
no  claim  against  the  insolvent  estate  of  the  Union  Cattle 
Company  of  Hartford,  Connecticut ;  and  the  second  was, 
whether  the  court  erred  in  receiving  in  evidence  the  deposi- 
tion of  William  R.  Haskell  against  the  objection  of  Halsey, 
the  present  appellant. 

Upon  the  first  question,  it  does  not  appear  from  the  record 
with  suflBcient  clearness  that  any  question  of  law  was  dis- 
tinctly raised  at  the  trial  below  and  was  decided  adversely 
to  the  present  appellant's  claims,  as  the  statute  requires. 

Harris,  the  present  appellee,  made  certain  claims  which 
the  court  below  sustained,  but  it  nowhere  appears  that  Hal- 
sey, the  present  appellant,  made  any  claims  on  this  part  of 
the  ca^e  which  the  coui-t  was  called  upon  to  consider  at  all, 
or  that  any  such  claims  were  decided  adversely  to  him.  We 
can  of  course  infer  that  Halsey  desired  the  court  below  to 
decide  the  cause  in  his  favor,  but  it  nowhere  appears  of  re- 
cord that  he  made  or  raised  on  this  part  of  the  case  any  of 
the  claims  now  set  forth  in  his  assignment  of  errors,  or  that 
any  of  these  claims  were  decided  adversely  to  him.  Nor  do 
we  think  that  any  question  of  law  on  this  branch  of  the  case 
appears  of  record.  The  court  below  has  found  certain  facts 
and  from  them  has  found  as  a  conclusion  of  fact  that  Halsey 
has  no  claim  against  the  Union  Cattle  Company  of  Hart- 
ford. For  these  reasons  we  decline  to  consider  any  of  the 
alleged  errors  as  to  this  part  of  the  case  set  forth  in  the  as- 
signment of  errors. 

On  the  trial  below  the  present  appellee,  Harris,  offered  in 
evidence  the  deposition  of  one  William  R.  Haskell.  Halsey 
objected  to  it  on  the  grounds,  firet,  that  reasonable  notice  of 
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its  taking  had  not  been  given,  and  second,  because  after  it 
had  been  returned  to  court  it  had  not  remained  in  the  cus- 
tody of  the  clerk  till  final  judgment,  as  the  statute  requires. 

The  court  found  that  Haskell  was  a  resident  of  New  York, 
and  that  on  the  30th  day  of  October,  1888,  he  was  tempo- 
rarily in  Hartford,  when  and  where  the  counsel  for  Harris 
accidentally  met  him,  and  was  informed  by  him  that  he,  Has- 
kell, within  a  week  thereafter  was  going  to  Kansas,  to  be 
absent  until  after  the  present  case  then  pending  in  the  court 
below  would  be  tried.  Theieupon  said  counsel  on  the  same 
day  notified  Halsey's  counsel  that  he  desired  to  take  Has- 
kell's deposition  and  offered  to  take  it  in  Hartford  on  the 
first  day  of  November  following  or  in  New  York  during  the 
following  week.  Halsey's  counsel  objected  to  the  time  first 
named,  because  on  that  day  he  had  other  business,  and  to 
the  last,  because  he  did  not  propose  to  go  to  New  York  to 
take  a  deposition,  and  he  refused  to  accept  service  of  a 
written  notice  then  presented  to  him  to  take  the  deposition 
on  the  first  of  November,  1888,  at  half  past  nine  in  the  fore- 
noon, at  an  ofiQce  in  Hartford  just  across  the  street  from  his 
own.  Thereupon  a  copy  of  the  notice  was  duly  served 
upon  him  next  day  at  half  past  nine  in  the  forenoon. 

Halsey  was  a  resident  of  and  was  then  in  Kansas,  and 
was  not  present  nor  represented  at  the  taking  of  the  depo- 
sition. 

After  filing  and  opening  the  deposition  the  clerk  permitted 
the  counsel  for  Harris  to  take  it  out  of  his  oflSce  to  make  a 
copy,  and  he  retained  it  till  the  trial,  bnt  left  a  copy  with 
Halsey's  counsel  soon  after  it  was  made  and  before  trial. 
By  Gen.  Statutes,  §  1072,  depositions  after  being  returned 
to  the  court,  shall  remain  in  the  custody  of  the  clerk  until 
final  judgment  is  rendered  in  the  case. 

We  have  no  means  of  knowing  whether  the  deposition 
contained  material  and  important  evidence  against  Halsey 
or  otherwise,  but,  however  this  may  be,  we  are  satisfied  that 
in  receiving  it  in  evidence  the  court  committed  no  error  for 
which  a  new  trial  should  be  granted. 

As  to  the  fii-st  ground  of  objection,  it  is  obvious  that  what 
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is  reasonable  notice  must  depend  largely  upon  the  facts  and 
circumstances  of  each  case,  and  that  in  such  matters  much 
must  be  left  to  the  wise  legal  discretion  of  the  trial  court. 
Taking  into  account  all  the  facts  as  to  this  matter  of  notice 
as  they  appear  of  record,  we  think  the  notice  in  this  case 
was  a  reasonable  notice.  If  for  any  good  and  suflBcient 
reason  Halsey's  counsel  could  not  be  present  at  the  taking 
of  the  deposition,  or  thought  the  time  too  short,  he  should 
have  taken  steps  to  have  the  matter  postponed,  which  doubt- 
less would  have  been  done  at  his  request  for  suflBcient  cause, 
and  if  it  had  not  been  so  postponed  for  reasonable  cause 
shown  by  him,  a  foundation  would  have  been  laid  for  the 
rejection  of  the  deposition  much  stronger  than  any  that  now 
appears  of  record.  In  saying  this  however  we  speak  only 
with  reference  to  the  case  now  before  us,  and  to  the  facts  as 
they  appear  of  record  in  it. 

As  to  the  second  ground  of  objection,  we  think  the  court 
committed  no  error  in  overruling  it ;  but,  had  it  been  error 
to  do  so,  still  such  error  could  not  avail  Halsey,  for  there  is 
no  claim  or  pretense  that  the  taking  and  retention  of  the 
deposition  harmed  or  prejudiced  him  in  any  manner  what- 
soever. Indeed  it  nowhere  appears,  either  expressly  or  by 
necessary  implication,  that  the  admission  of  the  deposition 
harmed  or  prejudiced  the  present  appellant  in  the  slightest 
degree. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 
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There  may  be  some  exceptions  to  this  rule,  as  is  pointed  out 
in  that  case,  but  the  case  at  bar  does  not  come  within  the 
exceptions. 

On  principle  also  we  think  such  a  view  of  the  law  is  the 
correct  view. 

The  case  at  bar  is  a  case  of  civil  contempt  as  defined  in 
Welch  V.  Barber^  above  cited.  In  such  cases,  as  the  offense 
is  not  committed  in  the  presence  of  the  court,  the  judge  can 
have  no  knowledge  of  the  facts  which  constitute  the  offense, 
except  as  they  are  communicated  to  him  by  others.  As  is 
said  in  that  case  — "  He  could  not  of  his  own  motion  and 
upon  facts  within  his  own  knowledge  render  judgment 
against  the  delinquent.  As  the  facts  must  be  established  by 
proof  a  trial  is  necessary." 

If  a  trial  be  necessary  it  follows  that  it  must  be  conducted 
according  to  the  law  of  the  land  and  in  such  a  manner  as  to 
deprive  none  of  the  litigants  of  their  legal  rights  in  the 
trial  of  their  cause.  If  by  the  action  of  the  trial  court  in  the 
conduct  of  such  trial  a  party  is  deprived  of  any  of  his  legal 
rights  in  the  presentation  of  his  cause  or  of  his  defense,  we 
know  of  no  good  reason  why,  if  he  desires  it,  the  errors  of 
law  ai-ising  on  such  trial  which  have  resulted  to  his  harm 
ought  not  to  be  reviewed  by  this  court  on  appeal  or  other 
appropriate  proceedings  in  error. 

We  come  now  to  the  reasons  of  appeal  filed  in  the  case, 
and  inasmuch  as  the  view  we  take  of  the  sixth  reason  of  ap- 
peal disposes  of  the  case,  we  pass  the  other  reasons  without 
further  consideration. 

The  sixth  reason  of  appeal  is  to  the  effect  that  the  court 
below  erred  in  its  construction  of  the  language  and  effect 
of  the  judgment  or  order  of  injunction. 

The  defendants  contend  that  the  order  regulated  only  the 
business  of  making  phosphate  manures  at  their  establish- 
ment, and  not  the  business  of  extraicting  fish  oil  and  making 
fish  pumice,  and  that  the  court  below  ruled  against  this  claim 
and  in  so  doing  erred. 

To  determine  whether  the  defendants  are  right  in  this 
claim  we  must  look  at  the  language  of  the  injunction — both 
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of  the  order  itself  and  of  the  finding  of  facts  on  which  it 
was  based,  and  also  at  the  finding  and  judgment  of  the 
court  below.  The  finding  on  which  the  injunction  is  based 
and  which  forms  a  part  of  the  injunction  is  to  the  following 
effect :  that  the  defendants  from  August  24th,  1885,  to  the 
date  of  that  suit  had  been  carrying  on  at  Welch's  Point  in 
Mil  ford  the  business  of  extracting  fish  oil  and  making  fish 
pumice,  and  also  the  business  of  making  phosphate  manures ; 
that  in  carrying  on  this  business  they  had  collected  and 
stored  large  quantities  of  partially  dried  fish  scrap,  phos- 
phate rock,  dried  fish,  fresh  phosphate,  and  sulphuric  acid 
mixed  with  coal  tar ;  that  with  such  materials  the  business 
was  so  carried  on  as  at  times  to  produce  nauseous  and  sick- 
ening stenches,  which  were  diffused  through  the  air,  and 
large  quantities  of  acrid  tarry  substances  of  filthy  and  dis- 
gusting smell  were  produced  which  were  deposited  along 
the  shores  of  the  sound,  creating  a  nuisance  to  the  then 
plaintiffs  and  a  large  part  of  the  people  of  Milford ;  that  these 
stenches  arose  from  and  during  the  mixing  of  said  acid  and 
other  materials  to  make  phosphate  manures,  and  on  warm 
days  when  the  wind  blew  from  the  southward  towards  the 
land,  were  a  nuisance  to  the  then  plaintiffs  and  other  people 
living  within  a  radius  of  two  miles  of  Welch's  Point;  that 
on  cold  days,  or  when  the  wind  blew  from  the  land  towai-ds 
the  water,  the  smells  were  not  a  nuisance  to  the  then  plaint- 
iffs or  the  public,  and  that  prior  to  the  time  when  phosphate 
manures  began  to  be  manufactured  at  said  establishment 
the  business  of  extracting  fish  oil  and  making  fish  pumice 
there,  though  producing  disagreeable  smells,  occasioned  no 
nuisance  public  or  private.  After  finding  these,  and  other 
facts  which  are  omitted  because  they  have  no  bearing  upon 
the  present  discussion,  the  language  of  the  injunction  or  or- 
der is  as  follows : 

"  It  is  ordered  and  adjudged  that  the  manner  of  conduct- 
ing said  business  at  Welch's  Point  by  said  John  Guyer  and 
his  agents  and  assigns,  and  by  the  George  A.  Miles  Com- 
pany's agents  and  assigns,  shall  hereafter  be  regulated  as 
follows : 
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"1.  Between  the  first  day  of  July  and  the  fifteenth  day  of 
September  in  any  year  no  materials  shall  be  mixed  with 
sulphuric  or  other  acids  or  chemicals,  for  making  any  phos- 
phates, phosphate  fertilizers  or  phosphate  manures,  except 
as  by  law  provided,  nor  so  as  to  constitute  a  nuisance  to  the 
plaintiffs  or  the  public ;  nor  shall  said  business  be  so  carried 
on  at  said  establishment  as  to  produce  any  noxious  or  offen- 
sive odors  or  stenches  constituting  a  nuisance,  at  any  time 
when  the  wind  is  from  any^  point  of  the  compass  from  east 
around  southerly  to  west,  or  so  as  to  be  at  any  other  time  a 
nuisance  to  the  plaintiffs  or  the  public. 

"  2.  No  tar  or  acid  shall  at  any  time  be  placed  in  or  allowed 
to  drain  into  the  sound  or  harbor,  or  placed  on  or  allowed 
to  drain  on  the  shores,  except  for  the  purpose  of  being  forth- 
with removed,  or  deodorized  and  rendered  inoffensive  by 
mixing  with  other  suitable  materials." 

In  the  case  at  bar  the  court  below  finds  that  the  defend- 
ants have  not  mixed  any  materials  with  acids  or  chemicals 
for  making  phosphate  manures,  and  that  they  have  not  vio- 
lated the  injunction  in  that  regard  at  all.  And  it  further 
finds  that  the  defendants  have  not  violated  the  provisions  of 
the  second  paragraph  of  the  injunction  order  above  quoted. 

What  then  does  the  court  find  they  have  done  to  violate 
the  injunction?  It  finds  "that  the  defendants  have  contin- 
ued, during  the  period  between  the  first  day  of  July,  1889, 
and  the  date  of  said  application,  to  carry  on  said  business  so 
as  to  produce  noxious  and  offensive  odors  and  stenches  con- 
stituting a  nuisance,  at  times  when  the  wind  was  from  east 
around  southerly  to  west." 

Now  as  the  court  has  found  that  the  defendants  did  not 
carry  on  the  phosphate  manure  business  at  all  so  as  to  con- 
stitute a  nuisance  or  a  violation  of  the  injunction,  it  follows 
that  the  business  which  the  court  finds  the  defendants  did 
carry  on  between  July  first  and  the  date  of  the  application 
so  as  to  be  a  nuisance,  must  have  been  some  business  other 
than  the  phosphate  manure  business.  If  then  the  business 
which  the  injunction  order  restrained  the  defendants  from 
carrying  on  was  the  phosphate  manure  business,  then  in  car- 
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rying  on  some  other  business  the  defendants,  whatever  else 
they  may  have  done,  have  not  violated  the  injunction. 

The  part  of  the  injunction  order  which  the  court  finds 
that  the  defendants  violated  is  that  part  of  paragraph  one, 
above  quoted,  which  reads  as  follows: — "Nor  shall  said 
business  be  so  carried  on  at  said  establishment  as  to  produce 
any  noxious  or  offensive  odors  or  stenches  constituting  a 
nuisance,  when  the  wind  is  from  any  point  of  the  compass 
fi*om  east  around  southerly  to  west,  or  so  as  to  be  at  any 
other  time  a  nuisance." 

The  question  then  arises — what  business  is  meant  or  re- 
ferred to  by  the  phrase  "said  business"  in  the  passage  last, 
above  quoted.  If  it  mean  the  phosphate  manure  business 
alone,  then  the  decision  of  the  court  below  was  wrong,  for 
it  finds  that  they  did  not  carry  that  on.  If  it  means  the 
fish  oil  and  pumice  business,  or  both  that  and  the  phosphate 
manure  business,  then,  if  this  meaning  is  clearly  and  explic- 
itly stated,  the  decision  of  the  court  below  is  right. 

To  ascertain  the  meaning  of  any  part  of  the  injunction, 
the  entire  injunction  should  be  taken  into  account.  Now 
the  finding  of  facts  on  which  the  injunction  order  is  based 
recites  that  the  odors  and  stenches  which  the  court  declared 
to  be  a  nuisance  arose  only  from  the  making  of  phosphate 
manures ;  that  the  acrid  tarry  substances  of  filthy  and  dis- 
gusting smell  came  from  this  business  and  not  the  other ; 
that  it  was  from  this  business  alone  that  the  odors  and 
stenches  arose  which  on  warm  days  and  when  the  wind  was 
in  a  given  direction  occasioned  a  nuisance  to  all  who  lived 
within  a  radius  of  two  miles  of  Welch's  Point ;  and  that 
though  the  fish  oil  and  pumice  business  caused  disagreeable 
smells  at  times,  yet  it  occasioned  no  nuisance  public  or  pri- 
vate. Naturally  therefore  we  should  expect  that  the  court 
would  undertake  to  regulate  the  business  which  caused  the 
nuisance  and  not  the  business  which  occasioned  none.  And 
this  expectation  is  met  by  the  language  of  the  first  part  of 
paragraph  one,  hereinbefore  quoted,  which  in  terms  deals 
with  the  phosphate  manure  business  alone.  It  then  pro- 
oeeds  "nor  shall  said  business  be  so  carried  on"  etc.  as  before 
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quoted.  What  business,  unless  it  be  the  business  spoken  of 
in  the  sentence  pi*eceding,  to  wit,  the  phosphate  manure 
business?  We  think  that  this  is  the  only  meaning  that  can 
fairly  be  giyen  to  it.  The  defendants  are  first  told  that 
between  certain  dates  they  shall  not  make  phosphate  ma- 
nures at  all,  except  as  provided  by  law,  and  the  court  finds 
that  they  did  not.  Then  they  are  told  that  at  other  times, 
when  the  wind  is  in  a  given  direction,  or  at  any  other  time 
in  fact,  they  shall  not  carry  it  on  so  as  to  constitute  a  nui- 
sance, and  the  court  finds  that  they  did  not.  To  construe 
it  otherwise  is  to  do  violence  to  the  language  and  intent  of 
the  order. 

For  these  reasons  we  think  the  injunction  order  was  meant 
to,  and  that  it  does  in  fact,  regulate  the  phosphate  manure 
business  and  nothing  else ;  and  that  upon  the  finding  of  the 
coui-t  below  judgment  should  have  been  rendered  for  the  de- 
fendants. If  however  we  are  wrong  in  this  conclusion,  then 
we  think  the  language  of  the  injunction  is  too  vague  and 
indefinite  to  be  the  foundation  of  proceedings  in  contempt. 

Such  an  order  should  be  clear  and  certain  in  its  terms,  so 
that  the  party  upon  whom  it  is  served  may  readily  know 
what  he  can  or  cannot  do  thereunder,  seeing  that  the  conse- 
quences of  a  breach  may  subject  him  to  loss  of  property 
and  imprisonment.  As  this  court  said  in  the  case  of  Rogers 
Manufacturing  Company  v.  Mogers^  88  Conn.,  125 — "  In- 
junctions ought  to  be  made  plain  and  distinct.  No  re- 
spondent is  to  be  entrapped  into  a  contempt  by  vague  or 
general  orders." 

For  these  reasons  we  think  the  court  below  erred  in  ren- 
dering judgment  against  the  defendants,  and  the  judgment 
is  reversed. 

In  this  opinion  the  other  judges  concurred. 
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ANOTHER. 

Hartford  Dist.,  May  T.,  1889.    Pabdeb,  Loohis,  Bejueidsley  and  F.  B. 

Hall,  Js. 

The  defendants,  stockbrokers,  agreed  with  the  plaintiff  to  buy  certain  stocks 
for  him  on  a  margin  and  hold  them  subject  to  his  demand,  he  to  ad- 
vance, as  required,  sufficient  money  to  protect  them  from  loss.  Held 
that  the  defendants  were  not  bound  to  make  an  actual  purchase  of  the 
stocks,  but  that  it  was  enough  if  they  were  ready  and  able  at  any  time 
to  procure  them  in  the  market  and  deliver  them  on  demand  at  the  price 
of  the  day  of  the  contract 

And  the  stocks  having  declined  in  the  market,  it  was  held  that  no  damage 
coidd  have  resulted  to  the  plaintiff  by  the  neglect  of  the  defendants  to 
make  an  actual  purchase  of  them. 

[Argued  May  8th— decided  June  3d,  1889.] 

Action  to  recover  for  money  advanced  to  the  defendants 
as  stockbrokers  for  the  purchase  of  certain  stocks ;  brought 
to  the  Superior  Court  in  Hartford  County.  The  following 
facts  were  found  by  the  court. 

In  the  year  1887  the  plaintiff  resided  in  Enfield  and  the 
defendants  were  engaged  in  business  as  brokers  in  Hartford. 
On  the  27th  of  April  of  that  year  the  plaintiff  requested 
the  defendants  to  purchase  for  him  one  hundred  shares  of 
the  capital  stock  of  the  Kansas  &  Texas  Railroad  Company, 
at  82^,  to  be  held  by  them  on  a  margin,  and  the  defend- 
ants on  the  same  day  rtsplied  to  him  as  follows : — "  We  have 
this  day  bought  for  your  account  and  risk  100  K.  T.  at 
82|."  It  was  then  agreed  between  the  parties  tliat  they 
should  hold  these  stocks  for  the  plaintiff,  and  that  he  should 
from  time  to  time  pay  to  them  sufficient  sums  to  save 
them  from  loss  if  they  should  fall  in  price.  And  the  plaint- 
iff on  that  day  paid  $100  to  the  defendants,  and  from  time 
to  time  thereafter  paid  such  sums  as  were  required  by  them, 
until  he  had  paid  the  sum  of  $900. 

From  time  to  time  thereafter  the  defendants  made  similar 
contracts  with  the  plaintiff  upon  the  same  terms  and  condi- 
tions, and  he  paid  them  the  sums  stated  in  his  bill  of  parlic- 
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ulars  for  the  stocks  therein  named,  and  they  signed  similar 
agreements  therefor. 

On  the  11th  day  of  August,  1887,  the  plaintiff  gave  the 
defendants  a  note  and  mortgage  for  $3,000,  and  received 
from  them  f  1,500  thereof,  and  the  remainder  was  applied  as 
margins  on  the  agi^eements,  and  is  a  portion  of  the  payments 
thereon  set  out  in  the  bill  of  particulars. 

On  the  5th  of  August,  1887,  the  plaintiff  gave  the  defend- 
ants at  their  request  a  "  stop-loss  "  order,  to  sell  the  several 
stocks  whenever  they  should  depreciate  to  the  prices  therein 
named,  being  the  limit  to  which  the  margin  advanced  pro- 
tected them. 

The  defendants  had  in  their  office  in  Hartford  a  private 
wire  connected  with  the  Public  Grain  &  Stock  Exchange,  a 
corporation  in  New  York  dealing  in  grain,  provisions,  stock, 
and  bonds,  and  through  which  they  were  accustomed  to  make 
purchases  or  sales  as  ordered  by  customers.  The  New  York 
house  had  no  knowledge  of  the  plaintiff,  but  dealt  entirely 
with  the  defendants, — ^they  being  bound  to  protect  the  New 
York  house,  and  protecting  themselves  with  the  plaintiff. 
These  transactions  were  in  the  usual  course  of  business  fol- 
lowed by  the  defendants  in  dealing  with  their  customers 
and  with  their  New  York  correspondents. 

The  defendants  had  had  upwards  of  fifty  similar  transac- 
tions with  the  plaintiff  prior  to  the  ones  in  suit.  In  none  of 
them  did  the  plaintiff  receive  any  certificate  of  stock,  and 
did  not  of  his  own  knowledge  know  whether  they  were 
bought  or  sold,  except  as  he  was  informed  by  the  defendants. 

The  plaintiff  was  well  acquainted  with  the  general  coui'se 
of  business  pursued  by  the  defendants  in  purchasing  and 
selling  stocks  for  their  customers,  and  the  orders  which  he 
gave  April  27th,  1882,  and  subsequently,  were  made  with 
such  knowledge. 

After  the  5th  of  August  the  stocks  steadily  declined  in 
value.  Thereupon  the  defendants,  on  the  24th  of  August, 
went  to  New  York  and  requested  their  coiTespondent  to  for- 
ward the  stocks  to  them  at  Hartford,  but  the  correspondent 
declined  to  do  so  unless  the  defendants  would  first  pay  them 
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in  cash  the  amount  necessary,  with  the  margins  already  paid, 
to  amount  to  the  purchase  price.  This  the  defendants  did 
not  do,  but  made  an  arrangement  with  Jones,  McCormick 
&  Kennett,  brokers,  of  New  York,  by  which  the  defendants 
deposited  with  them  $4,500  and  drew  a  draft  on  them  for 
$10,978.75,  payable  at  the  Connecticut  Trust  &  Safe  Deposit 
Company,  Hartford,  and  sent  the  same  through  the  Manhat- 
tan Bank  of  New  York  to  the  Farmers  &  Mechanics'  Bank, 
Hartford,  with  shares  of  stock  similar  in  number  and  kind 
with  those  named  in  the  bill  of  particulars ;  the  stocks  to  be 
delivered  when  the  draft,  was  paid.  The  latter  bank  re- 
ceived the  draft  and  stocks  August  26th,  and  sent  them  to 
the  Connecticut  Trust  &  Safe  Deposit  Company,  which  paid 
the  draft  and  received  the  stocks  under  an  agreement  with 
the  defendants  that  it  should  pay  the  draft  and  receive  a 
note  of  the  defendants  dated  August  26th,  for  $13,968.75. 
The  consideration  of  the  note  was  to  be  the  amount  of  the 
draft,  $10,978.76,  and  $2,990  cash  then  advanced  to  the  de- 
fendants. The  Deposit  Company  was  to  hold  the  stocks  as 
collateral. 

On  said  26th  day  of  August  the  Deposit  Company,  by  an 
arrangement  with  the  defendants,  sold  through  a  broker  in 
Hartford  a  part  of  the  stocks,  for  which  it  received  $8,406.25, 
which  it  then  indorsed  as  part  payment  on  the  note  of  the 
defendants;  and  on  the  first  day  of  September  it  sold  the 
remainder  of  the  stocks  to  Mrs.  Ingraham,  the  mother  of 
the  plaintiff,  for  $5,410,  with  the  assent  of  the  plaintiff,  leav- 
ing then  due  on  the  jiote  $152.50,  which  was  paid  by  the 
defendants.  The  stocks  sold  August  26tli  reached  the  limit 
specified,  and  were  sold  at  that  price.  The  stocks  subse- 
quently sold  to  Mrs.  Ingraham  had  not  reached  the  limit. 

On  said  26th  day  of  August  the  defendants  about  eleven 
o'clock  A.  M.  gave  to  the  plaintiff  the  following  notice : — 

"  Hartford,  August  26, 1887. 

"Mr.  George  Ingraham  :  Dear  Sir^ — We  have  on  deposit 
in  this  city  certificates  of  stock  purchased  for  your  account 
some  time  since  on  margin.  We  hereby  offer  to  deliver  the 
certificates  to  you  immediately  upon  the  payment  of  the 
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balance  due,  which  amounts  to  $18,978.25.  The  certificates 
which  we  hold  for  you  are  the  following : — [naming  them.] 
The  condition  of  the  nuirket  is  such  that  we  must  refuse  to 
carry  these  stocks  for  you  on  margin  account,  and  we  hereby 
notify  you  that  we  shall  sell  them  promptly  when  the  pres- 
ent margin  is  exhausted  unless  you  take  them  off  our  hands 
immediately.    W.  S.  Taylor  &  Co." 

Later  on  the  same  day  the  defendants  telegraphed  the 
plaintiff  that  they  had  sold  the  stocks,  with  the  prices  for 
which  they  were  sold. 

With  the  exception  of  the  foregoing  transaction  with  Jones, 
McCormick  &  Kennett,  the  defendants  did  not  personally 
purchase  any  of  the  stocks  which  by  the  contracts  they  agreed 
they  had  purchased ;  but  they  claimed  that  they  purchased 
them  from  time  to  time,  as  ordered,  through  their  agent,  the 
Public  Grain  and  Stock  Exchange,  and  that  the  Stock  Ex- 
change held  them  for  the  defendants  until  August  24th,  1887, 
to  be  delivered  to  the  plaintiff  when  paid  for  and  demanded. 
This  the  plaintiff  denied.  The  court  ruled  that  the  burden 
of  proof  upon  this  question  was  on  the  defendants,  and  found 
upon  the  evidence  that  the  Stock  Exchange  did  not  buy  and 
hold  the  stocks  as  claimed. 

On  the  respective  days  when  the  agreements  mentioned 
were  made  between  the  parties,  the  defendants  in  each  case 
telegraphed  to  the  Stock  Exchange  to  buy  for  the  account  of 
the  defendants  the  stocks  mentioned  in  the  agreements,  and 
paid  to  its  account  in  the  Connecticut  Trust  &  Safe  Deposit 
Company,  or  sent  to  New  York,  the  amounts  paid  to  the  de- 
fendants by  the  plaintiff  as  margins.  And  on  each  transac- 
tion the  defendants  received  from  the  Stock  Exchange  a 
telegram  that  they  had  bought  the  stocks  at  the  prices  named 
before  the  defendants'  gave  the  plaintiff  tlie  memorandum 
above  stated,  and  on  the  next  day  received  from  the  Stock  Ex- 
change a  memorandum  stating  that  they  had  so  purchased 
the  same  for  the  defendants,  and  crediting  the  amount  of 
margin  then  received  by  the  defendants  and  paid  to  the  Stock 
Exchange. 

The  nature  of  the  arrangement  between  the  defendants 
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and  the  Stock  Exchange  was  not  fully  disclosed  by  the  evi- 
dence, and  was  unknown  to  the  plaintiff ;  but  whatever  it 
was,  it  was  closed  out  on  the  24th  of  August,  1887,  and  in 
settlement  thereof  the  Stock  Exchange  paid  the  defendants 
Jl,610,  being  the  unexhausted  portion  of  the  margins,  or 
some  of  them,  on  the  stocks.  And  the  defendants  purchased 
the  several  stocks  of  Jones,  McCormick  &  Kennett  at  the 
same  price  at  which  they  were  closed  out  with  the  Stock 
Exchange. 

The  transaction  between  the  defendants  and  the  Stock 
Exchange  of  August  24th,  1887,  and  the  transactions  of  the 
same  date  between  the  defendants  and  Jones,  McCormick  & 
Kennett,  and  also  those  in  Hartford  relating  to  the  receipt 
and  sale  of  the  stocks  by  the  Deposit  Company,  and  the 
transactions  connected  therewith,  were  unknown  to  the 
plaintiff  at  the  time  except  so  far  as  the  letter  and  the  tele- 
gram of  August  26th  gave  him  notice ;  and  they  have  not 
since  been  ratified  by  him  unless  the  sale  of  stocks  to  his 
mother  by  his  assent  and  approval  constitutes  a  ratification 
in  whole  or  in  part. 

The  stocks  transferred  to  Mrs.  Ingraham  were  worth,  at 
the  time,  about  $600  moi-e  than  the  price  paid  by  her.  The 
margins  paid  on  the  stocks  by  the  plaintiff  amount  to  $1,930. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of 
this  court. 

C.  E.  Perkins  and  S.  E,  Clarke^  for  the  plaintiff. 

The  defendants,  in  consideration  of  commissions  paid  them, 
agreed  to  purchase  for  the  plaintiff  sundry  shares  of  stock, 
which  they  agreed  to  carry  on  a  margin,  and  relying  on  their 
agi^eement  he  paid  to  them  for  such  margins  and  commissions 
$5,525.  The  object  of  this  margin  was,  assuming  that  the 
defendants  had  actually  purchased  and  were  holding  these 
stocks  for  the  plaintiff,  to  secure  them  against  any  loss  that 
they  might  sustain  by  their  fall  in  price.  It  was  only  upon 
the  supposition  that  stocks  were  to  be  actually  purchased 
that  any  margin  needed  to  be  advanced,  for  if  no  stocks  were 
in  fact  bought  no  actual  loss  could  be  sustained.     During 
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these  transactions  the  plaintiff  borrowed  of  the  defendants 
|i3,000,  and  secured  the  same  by  a  mortgage,  half  of  which 
sum  he  paid  to  the  defendants  as  margin,  being  a  portion  of 
the  total  sum  advanced,  and  the  remainder  he  used  for  other 
purposes.  On  the  6th  of  August,  1887,  all  these  stocks  had 
materially  declined  in  the  market,  and  the  defendants  ob- 
tained from  the  plaintiff  a  "  stop-loss  "  order,  as  it  is  called, 
by  which  he  authoiized  them  to  sell  any  of  the  stocks  so  held 
by  tliem  if  the  price  fell  to  certain  figures  given,  if  he  did 
not  furnish  additional  margin  when  necessary.  On  the  24th 
day  of  August  they  gave  him  a  notice  at  eleven  o'clock  in 
the  morning,  that  they  should  sell  certain  of  the  stocks,  and 
would  not  receive  any  further  margins  or  carry  them  for  him 
any  longer,  and  the  same  afternoon  telegraphed  him  that 
they  had  so  sold  some  of  them.  The  remaining  stocks, 
which  had  not  fallen  below  the  margin,  were  a  few  days  after- 
wards purchased  by  his  mother,  with  his  consent,  he  suppos- 
ing that  the  whole  proceeding  was  in  good  faith,  that  these 
stocks  had  been  actually  purchased  by  the  defendants  at  the 
time  they  made  the  contracts  with  him  and  had  been  held  by 
them  all  the  time,  and  that  the  moneys  he  had  advanced  as 
maigins  had  been  applied  by  them  to  make  up  losses  they 
had  actually  sustained  by  buying  the  stocks  at  the  times  and 
prices  agreed  and  selling  them  at  lower  prices.  It  appeared, 
however,  upon  the  trial,  and  is  found  by  the  court,  that  in 
fact  the  defendants  did  not  buy  any  of  these  stocks  at  the 
times  they  pretended  they  had.  They  received  the  money 
and  paid  more  or  less  of  it  over  to  a  corporation  in  New 
York  for  some  purpose  which  they  refuse  to  disclose,  but 
they  pretended  to  the  plaintiff  that  they  had  so  bought  them 
and  were  holding  them,  and  during  the  whole  time  from 
April  27th  to  August  11th  continued  calling  upon  him  for 
additional  margins,  which  he  paid  to  them.  On  the  24th, 
25th,  and  26th  of  August  they  pretended  to  make  purchases 
and  sales,  to  make  him  think  that  they  had  held  the  stocks 
all  the  time  and  were  then  selling  them.  On  the  11th  of 
August,  therefore,  the  defendants,  by  these  false  representa- 
tions and  statements,  had  succeeded  in  obtaining  $5,525 
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from  the  plaintiff  on  the  pretense  that  they  had  bought  cer- 
tain stocks  for  him,  when  in  fact  they  had  not  bought  any, 
and  had  made  him  believe  that  this  money  had  been  lost  by 
the  depreciation  of  these  stocks ;  aU  which  was  false.  The 
plaintiff  then  clearly,  on  this  state  of  facts,  was  entitled  to 
recover  all  this  money  back  from  the  defendants  as  moneys 
held  for  his  use,  and  they  had  no  right  to  any  of  it,  either 
as  margins,  for  none  had  been  needed,  or  as  commissions, 
for  they  had  purchased  no  stocks  for  him. 

A.  P.  Hyde  and  i.  Sperry^  for  the  defendants. 

Pabdee,  J.  In  effect  the  claim  of  the  plaintiff  is  that,  be- 
tween the  27th  day  of  April  and  the  30th  day  of  August, 
1887,  the  defendants,  stock  brokers,  made  several  contracts 
to  purchase  and  carry  for  him  on  a  margin  account  certain 
stocks;  that  he  paid  to  them  on  that  account  more  than  five 
thousand  dollai-s ;  and  that  they  did  not  purchase  any  stocks 
but  converted  the  money  to  their  own  use.  His  suit  is  for 
the  recovery  of  the  money  so  paid. 

The  defendants  reply  in  effect  that  they  purchased,  be- 
tween the  days  mentioned,  sundry  stocks  for  and  at  the 
request  of  the  plaintiff  on  margin,  and  that  the  stocks  depre- 
ciated to  the  extent  of  his  account,  and  that  the  plaintiff  paid 
the  money  on  that  account. 

Upon  the  finding,  on  April  27th,  1887,  and  on  divers  days 
between  that  day  and  the  26th  day  of  August  following,  the 
defendants,  at  Hartford,  where  they  carried  on  their  busi- 
ness, made  several  agreements  with  the  plaintiff  to  buy  and 
hold  specified  stocks  for  him  on  a  margin  account ;  he  to 
pay,  as  required,  suflBcient  money  to  protect  them  from  loss. 

By  such  contracts  the  plaintiff  bought  the  right  to  demand 
at  his  option  as  to  time  the  delivery  of  shares  at  the  price  of 
the  day  of  the  agreement ;  'the  defendants,  in  consideration 
of  his  payments  upon  margins,  assumed  the  risk  of  an  un- 
dertaking to  deliver  shares  upon  demand  at  that  price. 

He  secured  the  possibility  of  profit  if  within  an  indefinite 
time  the  selected  stock  should  rise  in  price,  without  being 
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compelled  to  furuish  the  capital  necessary  for  the  purchase 
of  it.  Such  contract  does  not  import  that  the  deteiidants 
obligated  themselves  to  furnish  the  capital  necessary  for  the 
paymeut  of  the  full  price  of  the  shares  upon  the  day  of  the 
contract  as  upon  the  taking  of  a  certificate  thereof,  and  allow 
the  plaintiff  to  lock  up  that  capital,  indefinitely  as  to  time, 
at  his  option,  without  interest,  when  the  profits  of  the  trans- 
actions were  all  to  him  and  the  losses  in  part  possibly  to 
them.  Nor  is  it  of  the  essence  of  the  coatoiot  that  they 
should  acquire  possession  of  a  certificate  of  the  shares  on 
the  day  of  its  date. 

He  designedly  made  the  day  of  demand  uncertain ;  and 
inasmuch  as  each  share  is  the  equal  of  any  other  in  the  same 
corporation,  and  the  shares  of  the  corpoi-ation  specified  were 
in  the  market  on  every  day,  the  possession  of  a  certificate 
bearing  a  particular  date  is  not  required;  only  that  they 
should  be  able  to  deliver  it  upon  demand,  at  the  price  of  the 
day  of  the  contract.  The  contract  required  the  plaintiff  to 
put  his  margin  money  at  the  hazard  of  their  ability  to  re- 
spond in  the  event  of  a  rise  in  the  price  of  shares ;  required 
him  to  furnish  all  capital  necessary  for  the  speculation  ;  se- 
cured to  him  all  profits;  and  denied  to  them  any  advantage 
other  than  the  customary  commission. 

As  has  been  said,  the  money  paid  by  him  to  them  was  the 
consideration  for  their  risk  in  agi'eeing  to  become  responsi- 
ble for  specified  shares  during  an  indefinite  period  at  the 
price  of  the  day  of  contract,  and  as  they  did  assume  such 
risk,  and  the  shares  did  deprec&te  to  the  full  extent  of  the 
margins  paid  to  them,  they  performed  their  contract  and 
earned  and  exhausted  the  margins.  For,  while  the  plaintiff 
continued  in  the  exercise  of  his  right  to  rest  upon  margins, 
before  he  had  put  an  end  to  his  period  of  uncertainty,  and 
before  he  had  asked  for  or  was  willing  to  receive  any  certifi- 
cate, he  ordered  the  sale  of  specified  shares  if  they  should 
reach  a  fixed  point  in  depreciation. 

These  were  sold  upon  such  order ;  and  such  sale  is  legally 
equivalent  to  a  delivery  of  a  certificate  therefor  to  him. 
And  certificates  for  the  remaining  shares  were  delivered 
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upon  his  order.  He  has  thus  had  everything  which  his 
contract  secured  to  him — Unlimited  opportunity  for  specu- 
lation, and  certificates  upon  demand  at  the  price  of  the  day 
of  his  contract. 

And  as  the  shares  depreciated  the  contract  has  never  been 
anything  but  a  burden  to  him.  He  has  failed  to  prove  that 
any  act  or  omission  to  act  upon  the  part  of  the  defendants 
has  worked  any  injury  to  him. 

The  Superior  Court  is  advised  to  render  judgment  for  the 
defendants. 


In  this  opinion  the  other  judges  concurred. 


TlTBNBY  SOXTLB  AND  ANOTHEB  VS.   WALTER  F.  HUELBUT 
AKD  OTHERS. 

Hartford  Dist.,  Jan.  T.,  1890.    Axdrbws,  C.  J.,  Carpbntbb,  Pardeb 
LooMis  and  Thayer,  Js. 

The  plaintiffs  built  a  bam  under  a  contract  with  the  owner  of  the  land, 
beginning  to  furnish  labor  and  materials  on  the  first  day  of  April,  1887, 
and  afterwards  filing  a  lien  therefor  from  that  date.  When,  a  short 
time  before  this,  the  land  was  conveyed  to  A,  his  father  gave  a  joint 
note  with  him  to  the  vendor  for  $2,000,  a  part  of  the  price,  which  note 
was  to  fall  due  April  1,  1887,  and  it  was  agreed  between  the  father  and 
son  that  if  the  father  paid  the  note  when  due,  the  son  should  execute 
a  note  and  mortgage  to  him  for  $2,000  and  put  the  mortgage  at  once 
on  record.  The  father  paid  the  note  and  supposed  his  son  had  made 
the  mortgage  and  put  it  on  record  on  the  first  of  April.  By  the  neglect 
of  the  son  it  was  not  made  or  recorded  till  the  June  following.  Held 
that  the  plaintiffs'  lien  took  precedence  of  the  mortgage. 

When  the  plaintiffs  were  about  to  begin  work  their  agent  asked  the  owner 
if  the  deeds  of  the  premises  were  made,  to  which  the  owner  replied 
that  they  were  and  that  his  father  had  given  his  note  for  $2,000.  Held 
not  to  be  notice  that  his  father  held  an  agreement  for  a  mortscage  to 
secure  the  note. 

Whether  a  vendor's  lien  exists  in  this  state:  Qucere. 

If  it  does,  yet  as  in  this  case  the  vendor  was  not  the  party  claiming  the 
lien,  the  principle  would  have  no  application  here. 
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And  it  is  generally  held  that  a  vendor's  lien  is  not  assignable. 

And  where  the  vendor  does  not  rely  upon  the  credit  of  the  vendee,  but 
takes  security  for  either  the  whole  or  a  part  of  the  purchase  money,  it 
is  generally  considered  as  a  waiver  of  the  vendor's  lien. 

[Argued  January  10th,— decided  March  81st,  1890.] 

Suit  for  the  foreclosure  of  a  builders'  lien ;  brought  to 
the  Court  of  Common  Pleas  of  Litchfield  County,  and 
heard  before  Warner^  J.  The  court  made  a  finding  of  the 
facts,  and  granted  a  decree  of  foreclosure  against  the  prin- 
cipal defendant,  but  held  that  the  plaintiffs'  lien  was  subject 
to  a  mortgage  held  by  another  of  the  defendants.  The 
plaintiffs  appealed.     The  case  is  fully  stated  in  the  opinion. 

J*.  Huntington^  with  whom  was  A.  2>.  Warner^  for  the  ap- 
pellants. 

1.  The  mortgage  to  Erastus  F.  Hurlbut  could  not  affect 
the  plaintiffs'  lien  until  it  was  executed  on  the  2d  of  June, 
1887,  which  was  long  after  they  had  begun  to  furnish  the 
materials  for  the  building  of  the  barn,  and  two  months  after 
their  lien  took  effect.  It  is  not  found  tliat  they  had  any 
such  notice  of  the  agreement  under  which  it  was  given  as 
would  create  an  equity  in  favor  of  the  mortgagee.  The 
only  claim  that  such  notice  was  given  is  founded  on  the 
reply  of  Walter  F.  Hurlbut  to  the  enquiry  of  the  plaintiffs' 
agent  with  regard  to  the  deeds  of  the  place.  It  is  found 
that  their  agent  enquired  of  him  "if  the  deeds  of  the  prem- 
ises were  made,"  and  that  he  replied  that  they  were  and 
that  "  his  father  gave  his  note  for  $2,000."  This  cannot  be 
regarded  as  notice  that  his  father  was  to  have  a  mortgage 
to  secure  him  for  giving  the  note. 

2.  There  is  no  vendor's  lien  in  the  case.  The  principle 
of  a  vendor's  lien  has  never  been  recognized  in  this  state. 
Dean  v.  Dean^  6  Conn.,  285 ;  Meig%  v.  Dimock^  id.,  458 ;  Air 
wood  V.  Vincent^  17  id.,  675;  Adams's  Eq.,  (Ed.  1873,) 
Sharwood's  notes,  p.  128.  And  it  ought  not  to  be  adopted. 
Ahrend  v.  Odiome^  118  Mass.,  261 ;  Bayley  v.  GreerUeqf^  7 
Wheat.,  46 ;  1  Jones  on  Mortg.,  (8d  ed.,)  §§  189  to  192,  and 
notes. 
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8.  If  a  vendor's  lien  exists  in  this  state,  yet  it  would  not 
aid  the  mortgagee  in  sustaining  his  claim.  Such  a  lien  ex- 
its only  between  the  vendor  and  vendee,  and  a  third  person 
cannot  avail  himself  of  it.  2  Swift's  Dig.,  128 ;  1  Jones 
on  Mortg.,  §§  193,  212;  Albright  v.  LaFayeUe  ^c.  A%»o.,  102 
Penn.  St.,  411 ;  Stansell  v.  RoherU,  13  Ohio,  148 ;  Note  to 
OampbelVa  Appeal^  78  Am.  Dec,  379.  And  it  is  lost  by 
taking  security  for  the  purchase  price  or  any  part  of  it. 
1  Jones  on  Mortg.,  §  207 ;  2  Story  Eq.  Jur.,  §  1226,  note  1 ; 
4  Kent's  Com.,  163;  Adams's  Eq.,  Sharsw.  notes,  287; 
Conover  v.  Warren^  1  Gilman,  498 ;  Schnehly  v.  Ragan^  7 
Gill  &  J.,  120.  And  the  lien  could  not  be  assigned,  and  the 
mortgagee  could  take  nothing  by  any  subrogation  to  the 
vendor's  rights.     1  Jones  on  Mortg.,  §  213. 

L.  B,  Brewster  and  F.  M.  Williams^  for  the  appellee. 

1.  The  agreement  to  give  the  mortgage  gave  a  lien  to  the 
mortgagee  good  against  all  subsequent  incumbrances  with 
notice.  1  Jones  on  Mortg.,  §  163,  (approved  in  Hall  v.  Hally 
60  Conn.,  Ill)  ;  1  Jones  on  Liens,  77.  In  the  latter  author- 
ity the  doctrine  is  thus  stated :  "  An  agreement,  on  a  sufi&- 
cient  consideration,  to  give  a  mortgage  on  specific  property, 
creates  an  equitable  lien  upon  such  property,  which  takes 
precedence  of  the  claims  of  the  promisor's  general  creditors 
and  of  the  claims  of  subsequent  purchasers  and  incumbran- 
cers with  notice  of  the  lien ;"  citing  numerous  authorities. 
"  A  prior  equitable  lien  is  preferred  to  a  mechanics'  lien 
upon  the  same  property,  though  the  claimant  under  the  lat- 
ter had  no  notice  of  the  equitable  lien  at  the  time  his  lien 
took  effect.  Paine  v.  Wilson^  74  N.  York,  348.  See  also 
3  Pomeroy's  Eq.,  §  1237,  and  notes,  citing  many  cases.  In 
the  case  at  bar  the  appellants  had  notice  which  should  have 
put  them  on  inquiry  that  the  purchase  money  was  paid  by 
Erastus  Hurlbut.  Instead  of  investigating  further  they 
went  on  with  the  building  of  the  barn  without  even  know- 
ing who  the  legal  ownei's  were.  The  finding  is  that  "  the 
plaintiffs  supposed  and  believed  that  said  Walter  F.  was  the 
owner  in  fee  of  the  premises,  and  that  they  were  free  from 
Vol.  Lvni.— 33 
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all  incumbrances.  They  made  do  examination  of  t  le  records 
to  ascertain  the  condition  of  the  title  until  they  filed  their 
lien."  Knowledge  that  some  portion  of  the  purchase  money 
is  unpaid,  without  knowing  how  much,  or  how  it  is  secured,  is 
suflScient  to  put  a  subsequent  purchaser  on  inquiry.  2  Pom- 
eroy's  Eq.,  §  699,  and  notes ;  Wade  on  Notice,  §§  19,  48 ; 
Phillips  on  Mech.  Liens,  §  243;  Manly  v.  Slason^  21  Vt., 
271 ;  Parke  v.  Chidwick,  8  Watts  &  S.,  96 ;  Frail  v.  Elli%, 
16  Beav.,  350.  The  appellants  cannot  set  up  the  statute  of 
frauds  on  the  ground  that  the  agreement  was  not  in  writing. 
A  third  party  cannot  invoke  the  application  of  the  statute 
for  his  own  benefit.  Browne  on  Statute  of  Frauds,  §  135; 
3  Parsons  on  Cont.,  5th  ed.,  58 ;  8  Am.  Encyc.  of  Law,  659, 
note  six,  and  cases  there  cited.  Besides  this,  the  conti-act 
is  executed,  and  so  "the  statute  has  no  power  over  it." 
3  Parsons  on  Cont.,  5th  ed.,  58. 

2.  The  appellants  were  guilty  of  "  culpable  negligence  "  in 
making  no  inquiry  as  to  the  title,  even  if  they  had  received 
no  notice  that  the  appellee  had  paid  half  the  purchase 
money.  1  Pomeroy's  Eq.,  §  612:  Phillips  on  Mech.  Liens, 
§  332 ;  Wade  on  Notice,  §  17.  Taking  then  the  two  gi-eat 
maxims  of  equity,  "that  other  things  being  equal,  priority 
in  time  gives  the  better  equity,"  and  "  that  when  there  is 
equal  equity  the  law  must  prevail,"  we  submit  that  we  are 
entitled  to  the  benefit  of  both  under  the  exact  application 
of  these  maxims  as  given  in  the  leading  works  on  equity 
jurisprudence.  "When  a  purchaser  of  property  for  a  val- 
uable consideration  and  without  notice  of  a  prior  equitable 
right  to  or  interest  in  the  same  subject  matter,  obtains  the 
legal  estate  in  addition  to  his  equitable  claim,  he  becomes 
in  general  entitled  to  a  priority  both  in  equity  and  at  law." 
1  Pomeroy's  Eq.,  §  417.  "An  unfiled  mechanics'  lien  and 
an  unrecorded  mortgage  stand  on  the  same  footing.  Both 
are  silent  claims."  Kneeland  on  Mech.  Liens,  §§  139,  202; 
Wing  V.  Carr^  86  111.,  347.  There  is  nothing  in  the  ap- 
pellee's claim  that  conflicts  with  the  just  maintenance  of  our 
registration  system.  When  the  mechanic  or  material  man 
does  not  take  the  trouble  to  look  at  the  records,  or  even  to  find 
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out  the  owners  of  the  premises  on  which  he  is  to  build,  and 
that  too  after  his  agent  is  notified  of  unpaid  purchase 
money,  is  it  not  directly  within  the  spirit  as  well  as  letter  of 
the  registry  law  to  hold  the  document  first  recorded  entitled 
to  the  priority?  In  so  far  forth  as  the  mechanics'  lien  re- 
lates back  to  the  commencement  of  the  work  it  is  itself  in 
conflict  with  the  theory  of  registration.  Nor  are  the  ap- 
pellee's claims  unjust  to  the  appellants.  They  were  not 
deceived  by  the  appellee's  negligence.  On  the  other  hand, 
either  their  agent,  Titus,  neglected  to  inform  them  of  the 
unpaid  purchase  money,  or,  being  informed,  they  paid  no 
heed  to  the  information.  They  lived  <Jn  the  spot  and  had 
every  opportunity  for  immediate  information.  The  appellee 
lived  in  another  town.  If  each  party  was  negligent  as  to 
his  inchoate  lien,  certainly  the  negligence  of  the  appellants 
was  under  all  the  circumstances  far  more  gross  and  inex- 
cusable. • 

3.  A  vendor  of  real  estate  has  a  lien  against  all  subse- 
quent incumbrancers  for  the  payment  of  the  purchase  money, 
if  they  have  notice.  2  Swift's  Dig.,  128 ;  Watson  v.  WellSy 
6  Conn.,  468 ;  Meigs  v.  Dimock^  6  id.,  468 ;  Atwood  v.  Vin- 
centy  17  id.,  575 ;  Chapman  v.  Beardsley^  31  id.,  115 ;  Mid- 
dletown  Savings  Bank  v.  FelloweSj  42  id.,  36 ;  Hall  v.  Hall^  50 
id.,  104,  and  cases  cited  on  p.  107.  This  lien  has  been 
adopted  in  twenty-four  states  and  has  been  engrafted  in  the 
codes  of  several  states  within  recent  years.  Perry  on 
Trusts,  §  232,  and  note  ;  3  Pomeroy's  Eq.,  §1249;  26  Am. 
Law  Register,  393.  "  The  lien,"  says  Perry,  (§  232,  supra), 
"is  founded  in  natural  justice."  "The  principle,"  says 
Chancellor  Kent  (4  Com.,  12th  ed.,  152),  "is  founded  in 
natural  equity."  The  reasoning  of  Justice  Gray  in  Ahrend 
V.  Odiome,  118  Mass.,  261-266,  in  opposition  to  the  lien,  is 
pronounced  by  Mr.  Pomeroy  as  "  imperfect "  and  "  unsatis- 
factory," (3  Pomeroy's  Eq.,  §  1280,  note,)  and  the  objection 
of  Mr.  Pomeroy  only  goes  to  the  question  of  registration, 
which  we  have  already  discussed,  so  far  as  affecting  this 
case.  "  The  lien  of  a  vendor  for  the  purchase  money  must 
undoubtedly  be  considered  as  a  settled  principle  of  Ameri- 
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can  law,  so  far  as  this  depends  on  the  weight  of  authority." 
1  Hilliard  on  Mortgages,  690.  "It  rests  on  the  plain  prin- 
ciple of  equity."  Fisher's  Law  of  Mortgages,  §  203;  Coots 
on  Mortgages,  227;  Story  Eq.  Jur.,  §§  1217,  1218,  and 
note  3.  Whenever  by  an  arrangement  between  the  parties 
a  note  for  the  purchase  price  is  given  by  the  grantee  to  a 
third  person  instead  of  the  grantor,  such  person  is  generally 
held  entitled  to  enforce  the  lien.  8  Poraeroy's  Eq.,  §  1254, 
note  3 ;  2  Washb.  R.  Prop.,  96,  §  17 ;  Perkins  v.  Gibstm,  51 
Miss.,  699 ;  Nichols  v.  Glover ^  41  Ind.,  24 ;  Latham  v.  Sta- 
ples, 46  id.,  462 ;  Campbell  v.  Roach^  45  Ala.,  667 ;  Hamilton 
V.  GilheH,  2  Heisk.,  680;  Mitchell  v.  BuU,  45  Geo.,  162; 
Francis  v.  Wells^  2  Col.,  660.  As  to  prior  judgment  credi- 
tors, the  mortgagee  of  the  vendee  has  the  same  preference 
as  the  mortagee  of  the  vendor.  Kaiser  v.  Lemheck^  55  Iowa, 
244,  citing  many  cases.  The  notice  to  the  agent  of  the  ap- 
pellants was  sufficient.  See  cases  ^before  cited  on  notice, 
and  2  Pomeroy's  Eq.,  §  597 ;  Wade  on  Notice,  §§  5, 17,  33 ; 
Blatchley  v.  Osborne^  33  Conn.,  226 ;  Blaisdell  v.  Stevens^  16 
Verm.,  179;  Stafford  v.  Ballou,  17  id.,  329;  Cambridge  Val- 
ley Bank  v.  Delano^  48  id.,  326 ;  Williamson  v.  Brown^  15  N. 
York,  354 ;  Ledos  v.  Kupfrian,  28  N.  Jer.  Eq.,  161 ;  Brinker- 
hoff  v.  Vansciven^  4  N.  Jer.  Ch.,  251 ;  Bavm  v.  Chrigsby^  21 
Cal.,  176;  Earshbarger  v.  Foreman,  81  111.,  364.  The  lien 
is  not  waived  until  the  security  is  actually  taken,  although 
there  be  an  agreement  to  receive  it.  2  Jones  on  Liens, 
§  1088  ;  Jones  v.  Vantressy  23  Ind.,  533 ;  Dunlap  v.  Burnett, 
5  Sm.  &  Marsh.,  702. 

4.  Do  we  then  claim  a  vendor's  lien  in  this  case  as  well 
as  an  equitable  lien  under  the  original  contract  ?  Not  nec- 
essarily. But  we  say  that  the  knowledge  of  the  unpaid 
purchase  money  gave  the  appellants  not  only  notice  that 
there  was  some  lien  on  the  property,  but  gave  this  notice 
more  directly  and  definitely  if  the  vendor's  lien  exists  to  any 
extent  in  Connecticut,  and  we  have  suggested  that  if  adopted 
at  all  we  are  justified  in  assuming  that  it  will  be  carried  to 
its  logical  results. 
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LooMis,  J.  This  is  a  complaint  to  foreclose  a  mechanic's 
lien  for  labor  and  materials  furnished  by  the  plaintiffs  in  the 
erection  of  a  barn  on  land  owned  jointly  by  Walter  F.  Hurl- 
but  and  Hattie  R.  Hurlbut,  his  wife.  The  facts  found  by 
the  court  are  in  substance  as  follows : 

Walter  F.  Hurlbut  and  Ids  wife  purchased  the  premises 
in  question  August  80th,  1886,  and  immediately  went  into 
possession  and  continued  to  occupy  the  same  until  after 
this  suit  was  brought.  In  March,  1887,  Mr.  Hurlbut  con- 
tracted with  the  plaintiffs  to  build  a  barn  on  the  premises. 
They  commenced  work  and  furnished  materials  for  the  barn 
April  2d,  and  completed  it  on  the  16th  day  of  April,  1887. 
They  placed  their  mechanics'  lien  thereon  within  sixty  days 
after  the  completion,  on  June  10th,  1887. 

The  mortgage  deed  held  by  the  other  defendant,  Eias- 
tus  J.  Hurlbut,  to  which  it  is  sought  to  give  priority  to  the 
plaintiffs'  lien,  was  not  executed  and  recorded  until  June  2d, 
1887,  after  the  commencement  of  the  services  and  the  fur- 
nishing of  materials  by  the  plaintiffs.  This  mortgage  orig- 
inated as  follows:  Walter  F.  Hurlbut  and  his  wife  on 
August  30th,  1886,  gave  their  note  to  Camp  for  $2,000,  and 
to  secure  the  same  gave  him  a  mortgage  of  the  premises, 
which  was  then  duly  recorded.  At  the  same  time  Erastus 
J.  Hurlbut,  the  father  of  Walter  F.,  gave  a  joint  note  with 
his  son  to  Camp  for  $2,000,  payable  to  him  on  the  first  day 
of  April,  1887.  It  was  agreed  between  the  father  and  son 
and  his  wife  that  if  the  father  should  pay  the  note  on  the 
first  day  of  April  the  son  and  wife  would  give  him  their 
note  for  $2,000  and  secure  the  same  by  a  mortgage  of  the 
premises.  The  father,  residing  three  or  four  miles  out  of 
the  village,  on  the  31st  of  March,  1887,  sent  by  one  Todd 
the  sum  of  $2,000  to  his  son  to  be  paid  over  to  Camp  to  take 
up  the  note,  and  on  the  next  day  it  was  so  paid. 

The  father  sent  the  money  expecting  and  believing  that 
his  son  and  wife  would  make  their  note  and  mortgage  in 
pursuance  of  their  agreement  forthwith,  and  cause  the  mort- 
gage to  be  duly  recorded,  as  they  resided  next  door  to  the 
town  clerk's  office.    But  through  the  mistake  or  negligence 
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of  the  son  the  mortgage  was  not  given  and  recorded  until 
the  2d  of  June,  1887.  The  father  in  the  meantime  supposed 
that  all  this  had  been  done  on  the  first  day  of  April,  1887. 

The  court  finds  that  the  plaintiffs  had  no  knowledge  of 
the  above  arrangement  except  as  follows :  About  the  time 
one  Titus,  as  agent  of  the  plaintiffs,  contracted  to  build  the 
barn,  he  inquired  of  Walter  F.  if  the  deeds  of  the  premises 
were  made;  and  he  replied  that  they  were,  and  that  his 
father  gave  his  note  for  $2,000. 

The  pleadings  raised  sundry  issues  affecting  the  validity 
and  extent  of  the  lien,  all  of  which  were  decided  in  favor  of 
the  plaintiffs,  except  the  claim  that  the  lien  attached  to  the 
undivided  interest  of  Hattle  R.  Hurlbut,  the  wife,  in  the 
premises,  which  the  court  overruled.  But  the  court  found 
that  the  plaintiffs'  lien  upon  the  undivided  half  of  the  prem- 
ises owned  by  Walter  F.  Hui'lbut  was  subject  to  a  mortgage 
executed  and  recorded  June  2d,  1887,  in  favor  of  the  other 
defendant,  to  whom  the  premises  afterwards  and  before  this 
suit  had  been  conveyed.  The  objection  to  the  ruling  of  the 
court  exempting  from  the  lien  the  undivided  interest  of 
Hattie  R.  Hurlbut,  although  at  first  assigned  for  error,  was 
expressly  waived  by  the  counsel  for  the  plaintiffs  before  this 
court ;  so  that  the  sole  question  for  our  consideration  now 
is,  whether  there  was  error  in  holding  that  the  mortgage  of 
Erastus  J.  Hurlbut  was  prior  in  right  to  the  lien  of  the 
plaintiffs  upon  the  undivided  half  of  the  premises  owned  by 
the  defendant  Walter  F.  Hurlbut. 

The  record  shows  that  the  plaintiffs'  lien  attached  on  the 
second  day  of  April,  1887,  when  they  commenced  furnishing 
their  labor  and  materials,  and  as  the  mortgage  to  which  the 
court  gave  priority  was  not  executed  till  two  months  after 
that  date,  the  error  of  the  court  is  manifest,  unless  the  facts 
found  are  sufficient  to  give  an  equitable  existence  to  the 
mortgage  in  question  more  than  two  months  before  it  had 
any  legal  existence. 

The  statute,  (Gen.  Statutes,  §  3018,)  explicitly  declares 
that  the  mechanics'  lien  "shall  take  precedence  of  any  other 
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incumbrance  originating  after  the  commencement  of  such 
services  or  the  furnishing  of  such  materials.'* 

Ordinarily  the  question  of  priority  can  be  easily  and  con- 
clusively determined  simply  by  comparing  the  date  of  the 
commencement  of  the  claim  for  materials  or  service  with  the 
date  when  the  other  incumbrance  was  received  for  record  in 
the  town  clerk's  office,  and  the  owner  of  the  mechanics'  lien 
has  the  same  rights  as  any  incumbrancer  by  mortgage  would 
have  to  rely  on  the  state  of  the  land  records  at  the  time  as 
conclusive  in  his  favor.  He  must  however  act  in  good  faith, 
and  have  regard  to  facts  of  which  at  the  time  he  has  knowl- 
edge affecting  the  rights  of  others,  as  well  as  to  facts  which 
appear  or  fail  to  appear  of  record.  So  that  facts  existing  in 
his  own  mind  not  appearing  of  record,  may  in  equity  pre- 
vent the  state  of  the  record  from  being  conclusive  as  to  his 
rights  of  priority.  And  this  brings  us  to  consider  the  precise 
claim  of  the  defendants  in  the  case  under  consideration. 

It  is  found  that  on  the  30th  of  August,  1886,  at  the  time 
Walter  F.  and  his  wife  purchased  the  premises  of  one  Camp 
for  the  sum  of  four  thousand  dollars,  they  gave  their  note  to 
Camp  for  two  thousand  dollars,  and  secured  it  by  a  mort- 
gage back  of  the  premises  purchased,  and  that  for  the  bal- 
ance Walter  F.  and  his  father  Erastus  J.  Hurlbut  gave  their 
joint  note  to  Camp  for  two  thousand  dollars  payable  on  the 
first  of  April  following,  and  it  was  then  agreed  between 
Walter  F.  and  wife  and  Erastus  J.  that  if  the  latter  paid  the 
note  when  due,  then  the  former  would  give  their  note  for  the 
same  amount  and  secure  it  by  a  second  mortgage  of  the  prem- 
ises, and  that  Erastus  J.  made  the  payment  accordingly, 
relying  upon  the  agreement  to  give  the  mortgage,  and  he 
supposed  it  had  been  so  given  on  that  day. 

This  it  is  claimed  created  in  the  father  an  equitable  lien 
or  mortgage,  commencing  on  the  first  of  April,  1887,  and 
good  against  the  lien  of  the  plaintiffs  commencing  the  next 
day,  provided  it  appears  that  the  plaintiffs  had  knowledge 
of  the  arrangement  prior  to  the  second  day  of  April.  We 
accept  this  as  embodying  a  true  principle  of  law.  But  the 
controlling  question  is,  whether  the  plaintiffs  had  the  requi- 
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site  knowledge  to  bring  this  case  within  the  principle  stated. 
The  only  notice,  actual  or  constructive,  that  is  claimed  is, 
that  about  the  time  (March,  1887,)  that  the  agent  of  the 
plaintiffs  contracted  for  the  building  in  question,  he  inquired 
of  Walter  F.  if  the  deeds  of  the  premises  were  made,  and 
he  replied  ''that  they  were,  and  his  father  gave  his  not«  for 
two  thousand  dollars."  The  sole  point  of  inquiry  was 
whether  the  deeds  had  been  given,  which  was  answered  in 
the  afiSrmative,  and  assured  the  plaintiffs'  agent  that  the 
person  with  whom  he  was  about  to  make  a  building  contract 
owned  the  land,  so  that  there  would  be  security  for  the  out- 
lay the  plaintiffs  were  asked  to  make.  To  show  how  he  was 
able  to  obtain  the  premises  it  was  perhaps  natural  to  add, 
as  he  did  in  substance,  that  his  father  helped  him;  or  to  give 
the  language  literally,  "his  father  gave  his  note."  This 
might  import  either  that  the  note  was  given  to  some  third 
party  to  raise  money  to  pay  for  the  property,  or  that  it  was 
given  directly  to  the  vendor.  But  it  gives  no  hint  and  raises 
no  suspicion  that  any  such  special  contract  between  Walter 
F.  and  his  father  had  been  made  as  is  now  relied  upon.  In 
view  of  the  obvious  point  of  inquiry  it  would  seem  most  nat- 
ural for  Walter  F.  to  refer  to  the  agreement  with  his  father 
affecting  the  title,  if  any  such  existed.  So  that  the  omission 
might  well  operate  to  furnish  confirmation  that  the  title  was 
all  right,  instead  of  being  doubtful  in  any  respect.  More- 
over, the  statement  as  made  would  seem  even  misleading  as 
to  the  existence  of  any  such  incumbrance,  for  its  natural 
effect  would  be  to  lead  the  mind  of  the  inquirer  away  from 
anything  done  as  affecting  the  property  to  satisfy  the  father, 
to  something  done  to  satisfy  the  vendor  and  induce  him  to 
give  the  deed.  But  whatever  weight  such  speculations  may 
have,  we  feel  confident  that  the  fact  referred  to  falls  far 
short  of  notice,  actual  or  constructive,  of  the  existence  of 
any  contract  creating  an  equitable  lien  or  mortgage  in  favor 
of  the  father.  In  anticipation  of  such  a  result  the  counsel 
for  the  defendants  made  the  further  claim  that  the  fact  re- 
ferred to  would  at  least  show  that  the  purchase  money  had 
not  been  paid,  and  therefore  it  would  amount  to  notice  of 
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the  existence  of  a  vendor's  lien.  The  notice  to  the  plaintiffs* 
agent  referred  to  a  transaction  then  about  seven  months 
past,  and  of  course  indicated  nothing  as  to  any  payments 
made  or  as  to  the  amount  then  due.  But  we  prefer  to  waive 
that  and  assume  that  if  any  vendor's  lien  could  exist  for  the 
benefit  of  the  father  the  plaintiffs  were  put  upon  inquiry  rel- 
ative to  its  continued  existence  and  relative  to  payments. 

Could  there  be  any  such  lien  under  the  circumstances  of 
tliis  case?  If  there  be  no  such  thing  as  a  vendor's  lien  in 
this  state  no  further  answer  could  be  required.  Up  to  this 
time  the  doctrine  has  not  been  recognized,  except  in  a  way 
to  leave  the  question  doubtful.  It  has  been  somewhat  dis- 
cussed in  several  cases,  but  finding  its  determination  unne- 
cessary for  the  disposal  of  any  of  the  cases  the  court  has 
hitherto  avoided  a  decision  of  the  question.     Watson  v.  Wells. 

5  Conn.,  468;  Dean  v.  Dean,  6  Conn.,  287 ;  Meigs  v.  Dimock, 

6  Conn.,  458;  Atwood  v.  VincenU  17  Conn.,  676;  Chapman 
V.  Beardsley,  31  Conn.,  115;  Rail  v.  Sail,  60  Conn.,  104. 

The  circumstances  of  the  present  case  will  allow  the  court 
consistently  and  with  propriety  to  avoid  any  decision  of  the 
question  again.  There  are  several  other  independent  an- 
swers to  this  claim.  In  the  court  below  the  only  claim  of  a 
lien  in  favor  of  the  father  was  founded  solely  upon  the  spe- 
cial agreement  that  he  was  to  have  a  mortgage,  and  such 
claim  seems  to  us  utterly  inconsistent  with  the  claim  of  a 
vendor's  lien.  But  if  not  inconsistent,  and  if  we  apply  to 
this  case  the  doctrine  of  a  vendor's  lien  as  it  obtains  gener- 
ally in  other  jurisdictions,  it  will  be  seen  that  there  can  be 
no  such  lien  in  this  case,  for  there  is  no  vendor  here  to  claim 
and  enforce  it,  and  none  of  the  defendants  show  or  claim 
any  authority  from  or  under  the  vendor  to  claim  the  lien. 
It  is  very  generally  held  by  the  courts  of  other  states  that  a 
vendor's  lien  is  personal  and  not  assignable,  and  that  there 
can  be  no  subrogation.  Such  we  understand  to  be  in  sub- 
stance the  doctrine  as  held  by  the  courts  of  Arkansas, 
California,  Georgia,  Illinois,  Iowa,  Maryland,  Mississippi, 
Missouri,  North  Carolina,  New  York,  Ohio  and  Tennessee. 
But  in  the  case  at  bar  there  was  not  even  a  pretense  of  any 
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assignment  from  the  vendor.     Moreover  the  vendor  hin^self 
had  no  lien  that  he  could  assign,  for  in  those  states  wis^ere 
the  lien  is  recognised  it  is  genei'ally  considered  well  settr^d 
that  the  taking  of  security  beyond  that  of  the  vendee,  wheth- 
er personal,  or  by  way  of  mortgage  upon  the  same  or  other 
real  estate,  or  by  pledge  or  mortgage  of  personal  estate, 
either  for  the  whole  or  part  of  the  purchase  money,  will  or- 
dinarily be  considered  suflBcient  evidence  of  a  waiver  of  the 
lien.     Manly  v.  Slason^   21  Verm.,  277 ;  2  Swift's  Digest, 
top  p.   128;   3  Parsons  on   Contracts,  278;    1   Jones  on 
Mortgages,  2d  ed.,  §§  207,  213;  2  Story's  Eq.  Jur.,  §  1226, 
note  I;  Schnehly  v.  Ragan^  7  Gill  &  Johns.,  120;  Note  to 
same  case,  28  Am.  Dec,  195;    Cupper  v.  SpoUeswood^  1 
Saund.,  21. 

There  was  eiTor  in  holding  that  the  mortgage  or  lien  in 
favor  of  Erastus  J.  Hurlbut  was  prior  in  right  to  the  lien  of 
the  plaintiffs,  and  to  that  extent  the  judgment  is  reversed. 

In  this  opinion  the  other  judges  concurred. 


City  of  Watbbbxtry  vs.  William  Schmitz. 

New  Haven  &  Fairfield  Cos.,  Jan.  T.,  189a    Axdbbws,  C.  J.,  Cabpkn- 
TER,  LooMis,  ToBBANCB  and  Prentice,  Js. 

A  city  cliarter  prescribed  in  detail  the  proceedings  to  be  had  in  making  an 
assessment  on  property  owners  for  l>enefit8  from  public  improvements, 
and  provided  that  *'  all  assessments  of  benefits  made  under  the  provi- 
sions of  this  act  shall,  wlien  completed,  become  a  debt  due  to  said  city 
from  the  owner  or  owners  of  property  specially  benefited,  and  shall 
remain  a  lien  upon  such  property,''  and  that  the  lien  "  may  be  fore- 
closed in  the  same  manner  as  if  it  were  a  mortgage  thereon  in  favor  of 
said  city."  In  a  complaint  for  tlie  foreclosure  of  such  a  lien  it  is  suffi- 
cient to  aver  generally  that  all  the  requirements  of  the  chatter  were 
complied  with,  without  averring  in  detail  a  performance  of  them. 

The  effect  of  the  provision  that  the  assessment  should  become  a  debt,  ii»  tc 
place  it  upon  the  same  footing  for  remedial  purposes  with  other  debts 

[Argued  February  10th— decided  March  17th,  1890.J 
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Suit  for  the  foreclosure  of  a  lien  for  an  assessment  of 
benefits  from  the  construction  of  a  sewer;  brought  to  the 
District  Court  of  Waterbury.  Demurrer  to  complaint; 
demurrer  sustained,  (^BradstreeU  J^O  *^^  appeal  by  the 
plaintiff.    The  case  is  sufficiently  stated  in  the  opinion. 

O:  E.  Terry^  for  the  appellant. 

C.  Q,  Bootj  for  the  appellee. 

Caepentee,  J.  This  is  a  suit  to  foreclose  a  lien  for 
benefits  assessed  against  the  defendant  for  sewer  improve- 
ments. 

The  firat  paragraph  of  the  complaint  alleges  that  "the 
board  of  sewer  commissioners  of  said  city  of  Waterbury, 
under  and  by  authority  of  the  charter  and  ordinances  of 
said  city,  did,  on  the  22d  day  of  December,  1886,  make  an 
assessment  for  se^er  purposes  in  the  sum  of  seventy-five 
dollars  and  twenty-two  cents  upon  the  defendant  by  reason 
of  his  owning  certain  lands  fronting  on  Jeffrey  Alley  in 
said  city,  to  wit:  (describing  the  land).  Paragraph  four 
alleges  another  assessment  of  ninety-three  dollars  against 
the  defendant  upon  the  same  property  in  substantially  the 
same  language. 

The  complaint  is  demurred  to.  The  District  Court  of 
Waterbury  sustained  the  demurrer,  and  the  plaintiff  appealed. 

The  charter  prescribes  in  detail  the  steps  and  proceedings 
in  making  an  assessment,  and  provides  that  "all  assessments 
of  benefits,  made  under  the  provisions  of  this  act,  shall, 
when  completed,  become  a  debt  due  to  said  city  from  the 
owner  or  owners  of  property  specially  benefited  by  the  pub- 
lic work  or  improvement  in  view  of  which  such  assessments 
were  made,  and  shall  remain  a  lien  upon  such  property, 
*  *  *  and  the  lands,  buildings  or  other  property  on  which 
any  such  lien  may  exist,  may  be  foreclosed  in  the  same  manner 
as  if  said  lien  were  a  mortgage  thereon  in  favor  of  said  city 
to  secure  said  debt,  etc." 

The  difference  between  the  parties  is  this : — the  defend- 
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ant  contends  that  all  the  proceedings  in  constructing  the 
sewer  and  making  the  assessment  should  be  alleged  in  the 
complaint,  while  the  plaintifif  insists  that  a  general  aver- 
ment that  all  the  requirements  of  the  charter  were  com- 
plied with  is  sufficient.  A  debt  evidenced  by  a  note,  bond 
or  judgment  is  sufficiently  alleged  by  a  general  description 
of  it,  and  it  is  not  necessary  to  allege  the  circumstances  and 
the  acts  of  the  parties  leading  to  and  ending  iu  its  creation. 
The  effect  of  the  charter  making  the  assessment  a  debt 
places  it  upon  the  same  footing  for  remedial  purposes  with 
other  debts.  The  allegation  that  an  assessment  was  made, 
primd  facie  alleges  the  existence  of  an  assessment  and  there- 
fore of  a  debt.  The  question  whether  the  allegation  that  the 
assessment  was  made  under  and  by  authority  of  the  charter 
is  in  law  an  allegation  that  it  was  made  according  to  the 
provisions  of  the  charter,  is  a  question  we  do  not  consider, 
asthe  demurrer  does  not  raise  that  question*  Should  the 
allegation  be  denied  a  question  may  arise  whether  the 
plaintiff  may  prove  it  by  producing  the  record  of  the  assess- 
ment, or  whether  he  must  prove  all  the  proceedings.  In 
actions  for  the  recovery  of  debts  generally,  when  the  instru- 
ment sued  on  is  primd  facie  proof  of  the  debt,  the  plaintiff 
may  introduce  that  and  rest ;  the  defendant  may  then  prove 
any  fact,  if  properly  pleaded,  which  invalidates  the  debt  or 
disproves  its  existence. 

In  analogy  to  those  cases  perhaps  it  will  be  sufficient  for 
the  plaintifif  to  prove  the  assessment  by  the  record,  rel3'iiig 
upon  the  presumption  that  the  requisite  preceding  steps 
were  regularly  taken,  and  then  leave  it  to  the  defendant  to 
show  any  defect  or  omission  in  those  proceedings.  On  the 
other  hand  the  better  view  may  be  that  it  is  incumbent  on 
the  plaintiff  to  prove,  what  he  has  alleged  generally,  that  all 
the  proceedings  were  according  to  the  charter.  In  either 
case  the  defendant's  rights  are  preserved,  and  we  cannot  see 
that  he  will  suffer  any  inconvenience  of  which  he  can  legally 
complain. 

Again.  The  charter  says  the  premises  "  may  be  foreclosed 
in  the  same  manner  as  if  said  lien  were  a  mortgage."     That 
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in  efifect  provides  that  not  only  the  nature  and  form  of  the 
remedy  shall  be  the  same  as  in  the  foreclosure  of  mortgages, 
but  that  the  pleadings  and  the  form  and  effect  of  the  judg- 
ment shall  be  the  same.  In  a  complaint  to  foreclose  a  mort- 
gage it  is  sufficient  to  describe  the  debt  in  general  terms. 
Under  the  charter  no  greater  strictness  is  required  in  this 
case.  Durhin  v.  Platto^  47  Wis.,  484 ;  ManBeau  v.  Hdwarda^ 
63  Wis.,  554.  It  is  true  that  in  those  cases  the  statute  in 
terms  provided  that  the  pleadings  should  be  the  same;  but 
we  think  this  charter  has  the  same  meaning. 

The  defendant  cites  Moore  v.  Cline^  61  Ind.,  113,  and  Over- 
shiner  v.  JoneSy  66  Ind.,  452.  In  that  state  a  statute  authorizes 
an  assessment,  and  gives  to  the  contractor,  who  does  the  work 
on  an  improvement,  a  right  of  action  in  his  own  name  to 
collect  the  assessment.  It  does  not  appear  that  the  assess- 
ment is  made  a  debt  and  collectible  as  such,  but  a  right  of 
action  is  given  by  statute  against  one  who  sustains  no  con- 
tract relation  in  fact  or  in  law  to  the  plaintiff.  In  such  a 
case  it  may  well  be  held  that  the  plaintiff  must  allege  and 
prove  every  fact  necessary  to  show  that  his  case  is  within  the 
purview  of  the  statute.  In  this  case  the  statute  goes  fur- 
ther and  declares  that  the  relation  between  the  parties  shall 
be  that  of  creditor  and  debtor.  Here  the  rules  of  pleading 
in  actions  for  the  collection  of  debts  prevail ;  there,  the  prin- 
ciples applicable  to  actions  founded  on  statutes  prevail. 
While  there  are  some  analogies  between  those  cases  and 
this,  yet  in  some  respects  they  are  quite  dissimilar ;  so  much 
so  that  we  do  not  consider  them  as  entitled  to  great  weight. 

We  have  hesitated  somewhat  from  the  fact  that  in  the 
analogous  case  of  a  tax  to  foreclose  a  tax  lien,  the  form  pre- 
scribed under  the  Practice  Act  states  with  great  particularity 
the  proceedings  in  levying  the  tax.  That  form  is  doubtless 
an  authority  for  holding  good  a  complaint  which  foUows  it, 
but  it  does  not  necessarily  preclude  the  court  from  sustain- 
ing a  simpler  and  shorter  complaint.  However  that  may  be, 
since  the  Practice  Act  went  into  operation  in  1881  a  statute 
was  enacted  providing  that  "all  taxes,  properly  assessed, 
shall  become  a  debt,  *  *  *  and  may  be,  in  addition  to  the 
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other  remedies  provided  by  law,  recovered  by  any  proper 
complaint  or  proceeding  at  law."  Gen.  Statutes,  §  3901. 
The  object  of  that  statute  was  to  give  a  simple  remedy  for 
the  collection  of  taxes  by  an  ordinary  action  and  to  dis- 
pense with  prolixity  in  pleading. 

The  judgment  of  the  District  Court  is  erroneous  and  is 
reversed. 

In  this  opinion  the  other  judges  concurred. 


RocKviLLE  National  Bank  vs.  Royal  G.  Holt. 

Hartford  DisL,  March  T.,  1890.    Andrews,  C.  J.,  Cabpenteb,  Sky- 
MOUK,  Fenn  and  Thayer,  Js. 

The  plaintiff,  who  held  the  notes  of  an  insolvent  corporation  indorsed  by 
the  defendant,  signed  a  composition  deed  by  which  the  creditors  as- 
signed tlieir  claims  to  a  reorganizing  committee  and  agreed  to  take  in 
payment  the  stock  of  the  reorganized  company,  to  be  issued  to  them 
by  the  committee.  When  the  plaintifP  signed  the  agreement  he  added 
to  his  signature  the  following: — **  reserving  all  rights  against  R.  6.  H." 
(the  defendant.)  Held  that,  with  this  qualification,  the  signing  of  the 
agreement  did  not  discharge  the  defendant  from  his  liability  as  surety. 

And  where  a  surety  has  knowledge  of  and  assents  to  the  giving  of  time  to 
the  principal  debtor  or  tlie  making  of  a  new  contract  with  him,  he  is 
not  discharged. 

In  this  case  the  defendant,  who  was  himself  a  creditor  of  the  insolvent 
corporation,  signed  the  composition  deed  before  the  plaintiff.  It  was 
necessary  to  the  carrying  out  of  the  object  intended  that  the  other 
creditors  should  also  sign.  Held  that  the  defendant's  signing  the 
agreement  might  be  regarded  as  a  request  to  the  others  to  sign  also, 
and  that  the  plaintiff's  subscription  was  to  be  regarded  as  made  with 
the  defendant's  knowledge  and  assent 

[Argued  March  11th— decided  April  15th,  1S90.] 

Action  against  the  defendant  as  indorser  of  sundry  notes 
and  bills  of  exchange;  brought  to  the  Superior  Court  in 
Tolland  County,  and  tried  to  the  court  before  Torrance^  J. 
Facts  found  and  judgment  rendered  for  the  plaintifiF,  and 


Digiti 


zed  by  Google 


APRIL,  1890.  527 


Rockville  Bank  v.  Holt. 


appeal  by  the  defendant.    The  case  is  fully  stated  in  the 
opinion.  -^ 

C.  Phelps^  for  the  appellant. 

The  Smith  Rubber  Company,  being  indebted  to  the  de- 
fendant, gave  him  three  promissory  notes,  and  accepted 
three  bills  of  exchange,  representing  the  indebtedness,  all 
of  which  were  payable  to  the  order  of  the  defendant  and 
indorsed  by  him,  and  were  discounted  by  the  plaintiff. 
Subsequently  the  Rubber  Company  failed,  owing  the  de- 
fendant the  above  debt,  and  he  soon  afterwards  made  an 
assignment  in  insolvency  and  his  estate  paid  fifty  cents  and 
two  mills  on  a  dollar.  The  defendant  afterwards  becoming 
possessed  of  certain  property,  the  plaintiff  attached  it  in  a 
suit  to  recover  the  balance  due.  During  the  pendency  of 
the  snit  the  plaintiff  signed  a  composition  agreement  which 
contained  the  following  language  :-^"  The  parties  of  the 
first  and  fifth  parts"  (including  the  plaintiff)  "shall  upon 
demand  transfer,  and  shall  be  deemed  to  have  transferred, 
to  the  reorganizing  committee,  hereinafter  appointed,  all 
claims,  demands,  suits  and  proceedings  against  the  Smith 
Rubber  Co."  To  this  committee  therefore  the  plaintiff,  for 
value,  transferred  its  claim,  for  the  recovery  of  which  this 
suit  is  brought,  but  added  after  its  signature  the  followiiig : 
'*  Reserving  all  rights  against  R.  G.  Holt,  and  against  his 
estate,  or  assignee  for  the  benefit  of  creditors." 

The  Smith  Rubber  Co.  and  the  defendant  hold  the  rela- 
tion of  principal  and  surety.  Murray  v.  Judah^  6  Cowen, 
484.  A  surety  cannot  be  charged  beyond  the  positive  obli- 
gation of  lii^  contract.  Walsh  v.  Bailie^  10  Johns.,  180; 
Lanuse  v.  Barker^  id.,  812.  ''A  surety  has  the  right  to 
stand  upon  the  very  terms  of  his  contract,  and  any  act  or 
omission  which  altei-s  such  terms,  without  his  consent,  will 
extinguish  his  liability,  even  though  such  alteration  be  for 
his  benefit.  It  destroys  the  identity  of  the  contract  and  it 
ceases  to  be  the  contract  to  which  he  became  a  party." 
6  Wait's  Actions  &  Defenses,  231,  and  authorities  there 
cited.    Any  collateral  contract  ceases  when  the  principal 
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contract  terminates.     Chapman  v.   OoUins^  12  Cush.,  163 ; 

.  Wright  v.  Bu88el,  3  Wils.,  530 ;  Dry  v.  Davy,  10  Adol.  & 
El.,  30.  The  contract  of  a  surety  is  a  collateral  engagement 
for  another,  as  distinguished  from  an  original  and  direct 
agreement  for  the  party's  own  act.     Chitty  on  Cont.,  499. 

Applying  these  principles  to  the  case  at  bar,  the  principal 
cannot  change  his  base,  without  the  knowledge  and  consent 
of  the  surety,  without  the  surety  becoming  thereby  dis- 
charged. It  is  a  familiar  rule  that  the  discharge  of  the 
principal  is  in  law  a  discharge  of  the  surety.  Does  the  fact 
of  a  reservation  appended  to  the  plaintiff's  signature,  and 
which  does  not  appear  in  the  body  of  the  instrument,  take 
the  case  out  of  the  rule  ?  On  this  point  the  case  of  "  Farm- 
ers' Bank  v.  Blair,''  44  Barb.,  642,  speaks  as  follows  : — "An 
action  being  brought  by  the  indorser  of  promissory  notes 
against  two  persons  as  joint  makers,  and  two  others,  B.  and 
M.,  as  joint  indorsers  thereof,  one  of  the  makers  died ; 
whereupon  a  compromise  was  entered  into  between  the 
plaintiff  on  the  one  part  and  the  surviving  maker  and  M., 
one  of  the  joint  indorsers,  on  the  other,  by  which  the  plaint- 
iff, on  being  paid  one  half  the  amount  of  the  notes,  exon- 
erated and  discharged  the  surviving  maker  and  M.  from  all 
liability  upon  the  notes  in  suit.  Held  that  this  discharge 
of  the  surviving  maker  of  the  notes  operated  as  a  discharge 
of  B.  the  indorser;  and  that  he  might  set  up  such  a  dis- 
cl)arge  as  a  defense  to  the  action."  And  further — "  As  be- 
tween the  maker  and  indorser  of  a  promissory  note,  their 
relation  for  most  purposes  is  that  of  principal  and  surety. 
And  if  the  holder,  without  the  privity  and  consent  of  the 
indorser,  by  a  valid  contract  with  the  maker,  discharges  the 
latter,  the  indorser  is  also  discharged.  And  this  notwith- 
standing it  is  declared  in  the  release  that  the  discharge  of 
the  maker  therein  provided  for  is  not  intended,  nor  shall  be 
used,  to  impair  the  rights  of  the  holder  against  the  other 

-parties  to  the  note." 

As  evidenced  by  the  composition  agreement  the  reorgan- 
izing committee  bought  and  owned  the  very  causes  of  ac- 
tion upon  which  the  plaintiff's  claim  was  predicated,  and 


Digiti 


zed  by  Google 


APRIL,  1890.  529 


Rockville  Bank  v.  Holt. 


apparently  for  full  value.  On  the  claim  so  purchased  the 
committee  could  at  once  proceed  against  the  defendant, 
and  in  this  very  suit  could  have  successfully  asked  to  be 
made  a  party  plaintiff.  The  reservation  appended  to  the 
signature  adds  nothing  and  subtracts  nothing,  for  it  is  en- 
tirely inconsistent  with  the  burden,  object  and  purport  of 
the  instrument  signed.  An  assignment  carries  with  it  all 
of  the  incidents  of  the  thing  assigned.  As  for  instance  in 
a  mortgage,  "  the  debt  is  the  principal,  and  the  security 
the  incident;  the  assignmei^t  of  the  principal  draws  after 
it  the  incident."  Oreen  v.  ffart^  1  Johns.,  580.  When  a 
debt  is  sold  or  assigned,  the  veiy  object  and  purpose  of  the 
surety  vanishes.  It  operates  upon  the  surety  in  the  same 
manner  as  if  the  debt  were  extinguished.  See  Webb  v.  ffevh 
itt^  3  Kay  &  Johns.,  438.  The  head  note  declares  that  "a 
creditor  upon  giving  time  to  his  principal  debtor  may  re- 
serve his  rights  against  the  surety,  and  this  without  commu- 
nicating the  arrangement  to  the  surety.  But  when  the 
creditor  gives  a  release  to  the  debtor  he  cannot  reserve  any 
right  against  the  surety,  because  the  debt  is  gone  at  law." 

But  there  is  a  further  principle  involved  in  the  case  at 
bar,  for  in  equity  there  has  been  an  adjustment  of  the  debt 
and  an  arrangement  of  the  claim.  The  plaintiff  is  to  re- 
ceive for  its  claim  a  certain  proportion  of  preferred  and 
common  stock  of  a  new  company,  formed  after  capitalizing 
the  debts  of  the  old  one,  based  upon  the  full  amount  of  the 
plaintiff's  claim.  For  each  dollar  of  indebtedness  it  receives 
a  dollar's  worth  of  stock ;  some  of  it  preferred,  and  some 
of  it  common.  "An  adjustment  between  the  debtor  and 
creditor,  and  an  arrangement  that  the  sum  agreed  upon 
shall  be  paid  in  instalments,  has  the  effect  to  discharge  the 
sureties."  5  Wait's  Actions  &  Defenses,  231.  See  also 
Steele  v.  Boyd^  6  Leigh,  547.  If  the  defendant  is  still  holden 
in  the  same  manner  as  before  the  adjustment,  transfer  and 
assignment,  then  is  he  "subjected  to  the  demands  of  two 
different  creditors  instead  of  one,"  which  the  law  has  never 
contemplated.  17  Atlantic  Reporter,  1048.  A  court  of 
equity  should  restrain  the  plaintiff  from  pursuing  a  claim 
Vol.  Lvin. — 84 
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against  the  defendant  which  has  already  been  adjusted  and 
which  the  plaintiff  does  not  own.  If  the  stock  taken  by 
the  plaintiff  for  its  debt  be  worth  par,  the  bank  is  already 
overpaid,  for  it  received  60  and  2-10  per  cent  from  the  de- 
fendant's estate.  If  it  be  worth  but  half  its  par  value,  still 
has  the  bank  received  more  than  its  claim. 

(7.  E,  Qro88^  for  the  appellee. 

Andrews,  C.  J.  The  L.  B.  Smith  Rubber  Company,  a 
corporation  doing  business  at  Setaiiket,  New  York,  being 
indebted  to  the  defendant  gave  him  three  promissory  notes, 
and  accepted  three  bills  of  exchange,  representing  such  in- 
debtedness and  aggregating  in  the  whole  something  mnre 
than  five  thousand  dollars.  All  of  the  notes  and  bills  were 
payable  to  the  order  of  tlie  defendant,  were  by  him  indorsed, 
and  at  his  request  were  discounted  for  his  benefit  by  the 
plaintiff.  Shortly  thereafter  the  Rubber  Company  failed. 
That  failure  compelled  the  defendant  to  go  into  insolvency. 
The  plaintiff  presented  its  claim  against  his  insolvent  estate 
and  received  a  dividend  thereon.  The  defendant  having 
since  that  time  acquired  other  property,  the  plaintiff  brought 
this  suit  and  attached  such  other  property.  Since  the  bring- 
ing of  this  suit  the  plaintiff,  in  common  with  nearly  all  the 
creditors  of  the  L.  B.  Smith  Rubber  Company,  including 
the  defendant,  signed  an  agreement  which  is  fully  set  out  in 
the  finding,  but  which  it  is  not  necessary  here  to  repeat. 
For  the  purposes  of  the  present  discussion  it  is  suflBcient 
to  say  that  that  agreement  provided,  among  various  other 
things,  that  the  creditors  of  the  Rubber  Company  should 
assign  their  claims  to  certain  persons  called  a  reorganizing 
committee,  and  that  this  committee  should  proceed  to  reor- 
ganize the  company  and  should  issue  to  each  of  the  several 
creditors  in  payment  for  their  respective  claims  the  stock  of 
the  reorganized  company,  which  the  creditors  agreed  to  ac- 
cept. When  the  plaintiff  signed  the  agreement  it  added  to 
its  signature  : — '*  reserving  all  rights  against  R.  G.  Holt,  or 
against  his  estate,  or  assignee  for  the  benefit  of  his  credi- 
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tors."  These  words  did  not  appear  in  the  body  of  the  in- 
strument. 

The  defendant  insists  that  by  signing  the  agreement  the 
plaintiff  assigned  all  its  claim  against  the  L.  B.  Smith  Rub- 
ber Company  to  the  reorganizing  committee,  and  that  as  he 
is  liable  to  the  plaintiff  only  as  a  surety  for  that  company 
the  assignment  of  the  claim  against  the  principal  debtor  dis- 
charges him. 

That  an  unqualified  release  of  a  principal  debtor  will  be 
a  discharge  also  of  the  surety  is  admittedly  good  law.  The 
plaintiff,  however,  claims  that  by  the  reservation  appended 
to  its  signature  it  is  not  affected  by  that  rule.  The  defend- 
ant cites  two  cases,  either  of  which  by  its  terms  fully  sup- 
ports his  contention.  But  the  authority  of  each  of  these 
cases  is  greatly  weakened,  if  not  entirely  overturned,  by 
later  decisions  in  the  same  jurisdiction.  Webb  v.  Semtt^  3 
Kay  &  Johnson,  438,  is  substantially  overruled  by  Ghreen  v. 
Wynn,  L.  R.,  7  Eq.  Cas.,  31,  and  L.  R.,  4  Ch.  Appeals,  204; 
and  Farmers  Bank  v.  Blair^  44  Barbour,  641,  by  Morgan  v. 
Smith,  70  N.  York,  645,  Colvo  v.  Davies,  73  N.  York,  211, 
Nat.  Bank  v.  Bigler,  83  N.  York, .  61,  and  Shtdts  v.  Fingar, 
100  N.  York,  539. 

It  is  stated  in  De  Colyar  on  Principal  &  Surety,  418,  that 
such  a  reservation  as  was  made  by  the  plaintiff  prevents 
there  being  any  discharge  of  the  surety,  and  gives  as  au- 
thority Keardey  v.  Cole,  16  Mees.  &  Wels.,  128;  Wyke  v. 
Rogers,  1  De  G.  M.  &  G.,  408  ;  Boaler  v.  Mayor,  19  C.  B. 
N.  S.,  76,  84;  OwenY.  Homan,  4  H.  L.  Cases,  997 ;  and 
Close  V.  Close,  4  De  G.  M.  &  G.,  176.  See  also  Tobey  v. 
Ellis,  114  Mass.,  120 ;  Kenworthy  v.  Sawyer,  125  id.,  28 ; 
Bank  v.  Lineberger^  83  Nor.  Car.,  454 ;  Morse  v.  Huntington, 
40  Verm.,  493  ;  Hagey  v.  Hill,  lb  Penn.  St.,  108 ;  Mueller 
V.  Lobschuetz,  89  111.,  176.  The  weight  of  authority  seems 
to  us  to  be  strongly  adverse  to  the  defendant's  claim. 

There  is  another  view  of  the  case  which  makes  it  clear 
that  the  defendant  is  not  entitled  to  a  discharge  by  reason 
of  the  plaintiff's  signing  the  agreement.  Whenever  a  credi- 
tor gives  time  to,  or  makes  a  new  contract  with,  the  princi- 


Digiti 


zed  by  Google 


532  APRIL,  1890. 


68" 

582 

60 

» 

S6  582 

02 

588 

58 

5;t> 

m 

99 

5S 

5.12 

^ 

-Sia. 

K.  York  &  N.  England  R.  R.  Co.'s  Appeal  from  R.  R.  Commissioners. 

pal  debtor,  of  which  new  contract  the  surety  has  knowledge 
and  to  which  he  assents,  he  is  not  thereby  discharged. 
Adams  v.  TFay,  32  Conn.,  160 ;  Corliea  v.  Ustes^  81  Verm., 
658 ;  Smith  v.  Winter^  4  Mees.  &  Wels.,  454.  The  compo- 
sition agreement  was  beneficial  to  all  the  creditors  of  the 
L.  B.  Smith  Rubber  Co.,  provided  all  entered  into  it.  The 
defendant  and  his  trustee  in  insolvency  signed  it  before  the 
plaintiff  did.  It  was  obviously  for  the  advantage  of  each 
that  the  other  should  sign.  Without  some  such  arrange- 
ment neither  could  ever  hope  for  any  payment  from  that 
company.  With  such  an  arrangement  there  was  a  chance 
that  they  might  both  be  paid  in  full.  The  plaintiff  signed 
with  the  knowledge  that  the  defendant  and  his  trustee  had 
previously  signed.  A  composition  deed  implies  not  only  an 
agreement  of  the  debtor  with  each  of  his  creditors,  but  also 
an  agreement  by  each  creditor  with  each  of  the  others.  The 
signing  of  such  a  deed  by  any  creditor  is  in  some  measure  a 
request  to  all  the  others  to  sign  also.  The  circumstances  of 
this  case  show  pretty  clearly  that  the  defendant  knew  of  and 
assented  to  the  act  of  the  plaintiff  in  signing  the  agreement. 
There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


,  The  New  York  &  New  England  Railroad  Com- 

e9_j6i\  pany's  Appeal  from  Railroad  Commissioners. 
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2LJ^  Hartford  Dist.,  March  T.,  1890.    Andhews,  C.  J..  Cabpemteb,  To»- 

BAJ^CB,  Fenn  and  Thaykb,  Js. 

The  act  of  1889  (Session  Laws,  ch.  220,)  which  provides  for  an  order  by  the 
railroad  oomndssioners  for  the  change  of  a  highway  where  crossed  at 
grade  by  a  railroad  laid  out  since  the  highway  was  made,  and  author- 
izes the  commissioners  to  apportion  the  expense  of  the  alteration  be- 
tween the  town  and  the  railroad  company,  but  limits  the  amount  to  be 
set  to  the  town  to  one  quarter  of  the  expense,  and  requires  that  the 
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rest  be  paid  by  the  railroad  company,  is  not  unconstitutional  as  con- 
flicting with  the  provisions  for  "  due  course  of  law  "  in  taking  property, 
in  the  14th  amendment  of  the  constitution  of  the  United  States,  and 
in  article  1,  sees.  9  and  12  of  the  constitution  of  this  state. 

[Argued  March  12th— decided  April  22d,  1890.] 

Appeal  from  an  order  of  the  railroad  commissioners; 
taken  to  the  Superior  Court  in  Windham  County. 

The  town  of  Killinglj  made  an  application  to  the  railroad 
commissioners  under  the  act  of  1889,  (Session  Laws  of  1889, 
ch.  220,)  for  an  alteration  of  a  highway  which  was  crossed 
at  grade  by  the  railroad  of  the  appellants,  and  which  was  in 
existence  when  the  railroad  was  laid  out.  The  appellants 
were  made  parties  defendant  to  the  application.  The  com- 
missioners heard  the  application  and  made  an  order  for  the 
alteration  of  the  highway,  and  apportioned  one,  fourth  of  the 
cost  of  the  alteration  to  the  town,  and  three  fourths  to  the 
railroad  company,  the  statute  authorizing  an  apportionment 
of  the  cost  between  the  town  and  the  railroad  company,  but 
limiting  the  share  to  be  set  to  the  town  to  one  fourth  of 
the  amount  and  requiring  the  i*ailroad  company  to  pay  what- 
ever should  not  be  apportioned  to  the  town.  From  this 
order  the  present  appeal  was  taken  to  the  Superior  Court, 
the  statute  authorizing  such  appeal.* 

*  The  fii*st  section  of  the  act  referred  to,  wliich  is  all  that  is  important  to 
the  present  case,  is  as  follows : — 

The  selectmen  of  any  town,  the  mayor  and  common  council  of  any  city, 
the  warden  and  burgesses  of  any  borough,  within  which  a  highway  crosses 
or  is  crossed  by  a  railroad,  or  the  directors  of  any  railroad  company  whose 
road  crosses  or  is  crossed  by  a  highway,  may  bring  their  petition  in  writing 
to  the  railroad  commissioners,  therein  alleging  that  public  safety  requires 
an  alteration  in  such  crossing,  its  approaches,  the  method  of  crossing,  the 
location  of  the  highway  or  crossing,  the  closing  of  a  highway  crossing  and 
the  substitution  of  another  therefor  not  at  grade,  or  the  removal  of  ob- 
struclions  to  the  sight  at  such  crossing,  and  praying  that  the  same  may  be 
ordered;  whereupon  the  railroad  conmiissioners  shall  appoint  a  time  and 
place  for  hearing  the  petition,  and  shall  give  such  notice  thereof  as  they 
judge  reasonable  to  the  petitioner,  the  railroad  company,  the  municipali- 
ties in  which  such  crossing  is  situated,  and  the  owners  of  the  land  adjoin- 
ing such  crossing  and  adjoining  that  part  of  the  highway  to  be  changed  iu 
grade;  and  after  such  notice  and  hearing  said  commissioners  shall  deter- 
mine what  alterations,  changes  or  removals,  if  any,  shaU  be  made,  and  by 
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The  case  was  heard  before  Prentice^  J,  The  court  af- 
firmed the  order  of  the  railroad  commissioners,  and  the 
original  appellants  appealed  to  this  court. 

JS,  2>.  Bobbins^  for  the  appellants. 

This  is  the  first  case  to  arise  under  the  act  1889.  That 
act  went  into  force  on  August  1st,  and  on  that  day  the  town 
of  Killingly  commenced  this  suit  by  its  petition  to  the  rail- 
road commissioners.  The  whole  statute  does  not  oome  into 
consideration  in  the  present  suit,  but  only  those  {provisions 
that  apply  where  a  town  brings  a  petition  for  the  separation 
of  the  grade  of  a  railroad  from  that  of  a  highway  which 
was  in  existence  when  the  railroad  was  constructed.  It 
provides  that  the  commissioners  in  the  first  instance,  and  the 

whom  done;  and  if  the  aforeeaid  petition  is  broagfat  by  the  directors  of 
any  railroad  company,  or  in  l>ehalf  of  any  railroad  company,  they  shall 
order  the  expense  of  such  alterations  or  removals,  including  the  damages 
to  any  person  whose  land  is  taken,  and  the  special  damages  which  the 
owner  of  any  land  adjoining  the  public  highway  shall  sustain  by  reason  of 
any  change  in  the  grade  of  such  highway,  in  consequence  of  any  change, 
alteration  or  removal  ordered  under  the  authority  of  this  act,  to  be  paid 
by  the  railroad  company  owning  or  operating  the  railroad  in  whose  behalf 
the  petition  is  brought;  and  in  case  said  petition  is  brought  by  the  select- 
men of  any  town,  the  mayor  and  common  council  of  any  dty,  or  the  war- 
den and  burgesses  of  any  borough,  they  may,  if  the  highway  affected  by 
said  determination  was  in  existence  when  the  railroad  was  constructed 
over  it  at  grade,  or  if  the  lay-out  of  the  highway  was  changed  for  the  ben- 
efit of  the  railroad  after  the  lay-out  of  the  railroad,  order  an  amount  not 
exceeding  one  quarter  of  the  whole  expense  of  such  alteration,  change  or 
removal,  including  the  damages  as  aforesaid,  to  be  paid  by  the  town,  city 
or  borough  in  whose  behalf  the  petition  is  brought,  and  the  remainder  of 
the  expense  shall  be  paid  by  the  railroad  company  owning  or  operating 
the  road  which  crosses  such  public  highway.  If  however  the  highway  af- 
fected by  such  order  last  mentioned  has  been  constructed  since  the  railroad 
which  it  crosses  at  grade,  the  railroad  commissioners  may  order  an  amonnt 
not  exceeding  one  half  of  the  whole  expense  of  such  alteration,  change  or 
removal,  including  the  damages  as  aforesaid,  to  be  paid  by  the  town,  dty 
or  borough  in  whose  behalf  the  application  is  brought,  and  the  remainder 
of  the  expense  shall  be  paid  by  the  railroad  company  owning  or  operating 
the  road  which  crosses  such  public  highway. 

The  fifth  section  provides  for  the  assessment  of  damages  upon  any  snch 
alteration  of  a  highway,  and  the  sixth  for  an  appeal,  by  any  party  ag^ 
grieved,  from  the  order  of  the  railroad  commissioners  to  the  Superior  Gonrt. 
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Superior  Court  on  appeal,  after  hearing  all  parties  in  inter- 
est, shall  determine  whether  public  safety  requires  any 
alterations,  and,  if  so,  what  alterations  shall  be  made,  and 
by  whom. 

The  railroads  were  generally  built  just  as  they  now  exist, 
not  only  with  the  express  sanction  of  law,  but  to  the  great 
satisfaction  of  the  public.  In  many  instances  the  existing 
crossing  would  not  have  been  so  constructed  but  for  the 
demand  of  the  community  to  that  effect.  If  the  town  had 
so  desired  the  railroad  could,  without  additional  expense, 
have  been  built  so  as  not  to  cross  these  highways  at  grade. 
But  the  people  wanted  the  railroad  on  a  level  with  the  high- 
ways so  that  it  might  be  more  accessible  from  them  and 
from  adjoining  factory  sites.  In  many  instances  the  in- 
creased danger  which  causes  the  town  to  complain  of  the 
railroad  crossing  is  due  entirely  to  the  growth  and  increased 
prosperity  of  the  community.  But  growth  and  additional 
prosperity  may  properly  be  held  to  devolve  on  the  town  new 
responsibilities  to  meet  the  new  exigencies  thereby  genera- 
ted. Towns  as  they  grow  into  boroughs  or  cities  have  to 
alter  the  grade  and  construction  of  other  highways  than 
those  which  cross  the  railroads.  The  borough  of  Daniel- 
sonville  in  the  town  of  Killingly  has  been  created  by  the 
.  existence  of  the  Norwich  &  Worcester  Railroad.  It  is  not 
wholly  fair  for  the  town  to  cheerfully  accept  its  railroad  as 
lawfully  established  in  so  far  as  that  has  built  it  up,  and  to 
refuse  to  accept  the  railroad  as  rightfully  established  in  con- 
nection with  its  responsibilities  to  make  the  highways  safe  for 
the  increased  travel  of  the  growing  community.  The  town 
is  responsible  for  public  safety  on  the  highway,  and  the  rail- 
road company  is  responsible  for  public  safety  on  the  rail- 
road. The  law  provides  that  they  may  be  ordered  to 
cooperate  in  removing  the  danger  caused  by  the  intei*section 
of  the  roads  for  which  they  are  respectively  responsible,  and 
an  order  requiring  this  has  been  sustained  by  this  court. 
Town  of  WesibrooVB  Appeal  from  R.  R.  Commisnoners^  67 
Conn.,  95. 

Under  section  8489  of  the  General  Statutes,  which  con* 
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tains  the  law  as  it  had  stood  for  many  years,  the  raibroad 
commissioners  and  the  Superior  Court  on  appeal  determined, 
upon  the  circumstances  of  each  particular  case,  and  after  a 
due  hearing  of  the  parties  in  interest,  what  proportion  of 
the  total  expense  of  the  changes  ordered  ought  to  and 
should  be  paid  by  the  town  and  railroad  company  respec- 
tively. This  was  due  process  of  law.  Under  such  a  law  it 
may  be,  in  a  given  case,  that  the  Superior  Court  will  decide 
that  the  railroad  company  shall  pay  the  whole  expense.  It 
may  be  that  the  court  will  decide  that  each  party  shall  pay 
half  the  expense.  Whatever  the  event,  the  railroad  com- 
pany has  no  constitutional  ground  of  complaint.  It  has 
had  its  day  in  court.  It  has  been  fully  heard  before  an  im- 
partial tribunal.  This  tribunal  has  done  what,  upon  all  the 
facts  disclosed,  seemed  to  it  to  be  just  as  between  the  parties. 
The  new  statute,  so  far  as  the  present  case  is  concerned,  has 
simply  added  one  provision,  but  that  is  a  provision  which 
substantially  alters  th6  nature  of  the  whole  proceeding.  It 
has  fettered  the  commissioners  and  the  court  with  an  arbi- 
trary limitation  of  a  kind  entirely  unknown  to  the  law  as  it 
existed  before.  As  the  law  now  stands,  the  coui-t  may  con- 
clude that  the  railroad  company  should  under  all  the  cir- 
cumstances pay  two  thirds  of  the  expense  of  the  changes 
ordered  and  the  town  one  third,  but  it  may  not  so  decree. 
It  may  proceed  freely  and  do  justice,  provided  justice  does 
not  seem  to  call  for  apportioning  more  than  one  fourth  of 
the  expense  to  the  town.  Whether  it  be  just  as  between 
the  parties  or  not,  at  least  three  fourths  of  all  the  expense 
it  must  lay  on  the  railroad  company.  This  is  not  due  pro- 
cess of  law.  The  railroad  company  does  not  receive  the 
equal  protection  of  the  laws.  ^ 

The  constitutional  phrases,  "  law  of  the  land,"  **  due  pro- 
cess of  law,"  "due  course  of  law,"  (Constitution  of  Con- 
necticut, art.  1,  sees.  9  and  12,  and  U.  S.  Constitution,  14th 
amendment),  are  all  of  one  meaning  and  effect.  "After 
volumes  spoken  and  written  with  a  view  to  their  exposition, 
the  good  sense  of  mankind  has  at  length  settled  down  to 
this, — that  they  were  intended  to  secure  the  individual  from 


Digiti 


zed  by  Google 


APRIL,  1890.  537 


N.  York  (&  N.  England  R.  R.  Co.'s  Appeal  from  R.  R.  Commissioners. 

the  arbitrary  exercise  of  the  powers  of  government,  unre- 
strained by  the  established  principles  of  private  rights  and 
distributive  justice."  Bank  of  Columbia  v.  Okeli/^  4  Wheat., 
235. 

It  is  not  '*  due  process  (or  course)  of  law  "  to  afford  to 
parties  a  hearing  before  a  proper  tribunal,  but  to  fetter  this 
tribunal  with  an  arbitrary  rule  forbidding  it  to  apply  the  law 
of  the  land  or  any  rules  of  distributive  justice  in  case  these 
would  affect  one  of  the  parties  to  more  than  a  certiiin  extent. 
It  is  true  that  a  railroad  company  is  an  artificial  being  whose 
franchises  exist  solely  by  virtue  of  a  grant  the  terms  of 
which  the  state  has  reserved  a  right  to  alter  or  amend.  But 
the  same  may  be  said  of  a  manufacturing  company  or  any 
other  corporation.  In  the  great  case  which  arose  out  of  the* 
annulling  by  the  New  York  legislature  of  the  Broadway 
Surface  Railroad  charter,  the  Court  of  Appeals  set  right  the 
growing  public  misconception  that  power  to  amend  or  revoke 
a  charter  carries  with  it  power  to  destroy  or  impair  the 
property  of  the  corporation,  whether  tangible  or  intangible. 
People  V.  O'Brien^  111  N.  York,  1.  In  the  present  case, 
moreover,  there  is  no  pretext  of  an  exercise  of  the  power  to 
amend  a  charter.  Suppose  a  railroad  company  were  ordered 
by  the  legislature  to  cross  all  the  highways  on  its  line  above 
grade.  It  would  probably  prefer  to  abandon  its  franchise. 
This  it  would  clearly  have  a  right  to  do.  Its  property, 
apart  from  the  franchise  abandoned,  would  be  unaffected  by 
an  order  which  was  in  form  only  a  condition  to  the  further 
exercise  of  such  franchise.  But  the  order  in  this  case  is  of 
the  nature  of  a  personal  judgment  against  the  railroad  com- 
pany in  a  suit  between  it  and  the  town.  After  the  town  has 
done  the  work  assigned  for  it  to  do,  it  will  have  a  money 
claim  against  the  appellant. 

Further :  this  railroad  company  is  not  the  corporation  by 
virtue  of  whose  franchise  this  railroad  was  built  and  is 
maintained.  It  is  simply  operating  the  railroad  of  the  Nor- 
wich &  Worcester  Railroad  Company  under  a  lease,  which 
may  be  terminated  at  any  moment.  I,  as  an  individual, 
might  make  with  that  company  the  same  contract  which  the 
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appellant  has  made.  Because  I  had  agreed,  so  long  as  I 
thought  aty  to  operate  its  railroad  on  certain  terms,  I  should 
surely  not  have  lost  all  power  to  invoke  the  protection  of 
the  constitutional  guarantees  against  an  arbitrary  discrim- 
ination between  myself  and  a  municipality  in  such  a  suit 
between  us,  commenced  by  that  municipality,  as  is  the  one 
now  before  this  court.  The  New  York  &  New  England 
Railrottd  Company  stands  in  this  matter  exactly  as  any  in- 
dividual would.  Santa  Clara  County  v.  Southern  Pacific  B. 
B.  Co.,  118  U.  S.  R.,  394. 

The  difficult  question  concerning  the  extent  of  the  "  police 
power"  of  the  state  does  not  arise  in  the  present  case. 
There  is  no  doubt  suggested  of  the  right  of  the  legislature 
to  empower  the  railroad  commissionei-s  and  the  Superior 
Court  to  order  such  changes  as  public  safety  may  require, 
and  to  compel  the  parties  respectively  responsible  for  the 
ways  whose  meeting  at  grade  causes  the  existent  danger,  to 
execute  the  alterations  ordered.  These  parties  are  recog- 
nized by  the  statute  as  responsible  for  the  removal  of  the 
danger  in  uncertain  and  unascertained  proportions  varying 
with  the  different  circumstances  of  different  cases.  It  is  no 
limitation  on  the  "  police  power "  of  the  state  to  say  that 
the  tribunal  to  whom  the  legislature  assigns  the  duty  of  as- 
certaining the  circumstances  of  the  several  cases  as  they 
from  time  to  time  arise,  and  of  determining  the  just  propor- 
tion in  which  the  expense  of  the  changes  should  be  appor- 
tioned, must  not  be  arbitrarily  compelled  to  favor  one  of  the 
parties  before  it  at  the  expense  of  the  other. 

It  is  respectfully  submitted  that  the  provisions  of  the  act 
of  1889  concerning  the  apportionment  of  expense  in  the  class 
of  cases  to  which  the  present  one  belongs,  render  the  proceed- 
ings in  this  case  unconstitutional  and  void,  under  both  the 
constitution  of  this  state  and  the  constitution  of  the  United 
States. 

M,  A.  Shumway^  for  the  appellee,  cited — Camp  v.  Bopers^ 
44  Conn.,  291;  Woodruff  v.  Catlin,  54  id.,  295;  Brayton  v. 
City  of  Fall  Biver,  124  Mass.,  96 ;  Thorpe  v.  BuUand  and 
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Burlington  R.  R.  Co.^  27  Verm.,  140;  Slaughter  Hou%e 
Cases,  16  Wall.,  36;  Davidson  y.  New  Orleans,  96  U.  S.  R., 
97 ;  Kelly  v.  Pittsburgh,  104  U.  S.  R.,  78. 

Carpenter,  J.  This  is  an  appeal  from  the  doings  of 
the  railroad  commissioners  in  ordeiing  the  separation  of  the 
grade  of  the  highway  from  the  grade  of  the  railway  where 
the  Norwich  &  Worcester  Railroad  crosses  Cottage  street  in 
the  town  of  Killingly.  The  application  was  made  hy  the 
town.  In  such  cases  the  statute  authorizes  the  commission- 
ers to  require  the  town  to  pay  not  to  exceed  twenty-five  per 
cent  of  the  cost  of  separating  the  two  grades.  The  com- 
missioners ordered  the  separation,  and  apportioned  one  fourth 
of  the  expense  to  the  town.  The  Superior  Court,  on  ap- 
peal, aflfirmed  the  order.  The  appellants  appealed  to  this 
court. 

The  sole  question  in  the  case  is,  whether  that  portion  of 
the  act  which  limits  the  sum  to  be  apportioned  to  the  town 
to  one  fourth  of  the  whole  expense  is  unconstitutional. 
This,  it  is  claimed,  is  not  due  process,  inasmuch  as  it  may 
prohibit  the  commissioners  from  requiring  of  the  town  its 
just  and  fair  proportion  of  the  whole  expense. 

If  the  legislature  should  require  the  division  of  joint 
property  between  two  persons  equally  interested  in  such  a 
manner  as  to  give  one  three  fourths  and  the  other  but  one 
fourth,  it  would  be  indefensible,  being  against  natural  right, 
and  not  due  process  of  law.  So  too  of  a  statute  that 
should  attempt  to  compel  one  of  two  joint  obligors,  jointly 
and  equally  interested,  to  assume  the  whole  obligation  as 
between  themselves.  But  the  case  before  us  is  not  a  case 
in  which  the  legislature  is  attempting  to  apportion  joint 
property  or  a  joint  contract  obligation  between  the  parties, 
but  is  a  case  of  curing  an  evil  where  both  parties,  in  some 
measure,  but  in  different  degrees,  are  responsible  for  the 
evil.  If  two  jointly  commit  a  tort,  whereby  another  is  in- 
jured, the  law  will  compel  either  party  to  pay  the  whole 
damage  ;  and  ordinarily  no  conti-ibution  is  allowable.  This 
case  is  somewhat  analogous ;  but  we  do  not  place  our  de- 
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cision  on  that  ground.  Two  parties  are  engaged  in  legiti- 
mate business  ;  both  supply  public  wants,  and  both,  in  some 
sense,  discharge  governmental  duties.  Both  furnish  ways  to 
facilitate  public  travel.  The  way  of  each  crosses  that  of 
the  other  at  grade,  and  more  or  less  danger  unavoidably 
attends  their  use.  As  the  use  increases  the  danger  increases. 
The  policy  of  the  state  now  is  to  abolish  these  grade  cross- 
ings as  rapidly  as  can  be  reasonably  done.  Legislation  on 
this  subject  assumes  that  each  party,  in  the  discharge  of  its 
duty,  is  concerned  in  creating  the  danger,  and  that  each 
may  justly  be  required  to  contribute  to  the  expense  of 
its  removal ;  or  that  either  may  be  required  to  pay  the 
whole ;  and  if  each  contributes,  that  the  proportion  which 
each  shall  pay  may  be  determined  by  the  legislature  in 
each  case  as  it  arises,  or  by  a  general  rule ;  by  itself,  or 
by  a  delegation  of  its  power  to  the  railroad  commission- 
ers. This  exercise  of  power  is  justifiable  on  the  ground 
that  government  itself,  in  the  discharge  of  its  governmental 
duties,  undertakes  to  remove  the  danger ;  and  does  it  in  the 
same  manner,  and  through  the  same  instrumentalities,  that 
it  provides  and  maintains  highways  through  and  at  the  ex- 
pense of  towns  and  other  corporations.  So  far  as  towns  are 
concerned,  it  is  a  duty  that  has  ever  devolved  upon  them  to 
keep  the  highways  reasonably  safe.  They  are  compelled  to 
act  without  compensation  or  pecuniary  profit.  Their  sole 
motive  is  the  public  welfare.  Railroad  companies,  in  some 
sense,  are  but  the  agents  of  the  government  in  aflpDrding  to 
the  public  a  more  expeditious  and  vastly  improved  method 
of  travel.  As  a  compensation  for  their  capital  and  labor 
invested  they  are  permitted,  as  turnpike  companies  formerly 
were,  to  charge  the  public  for  the  use  of  their  ways.  Un- 
like towns  they  do  not  act  upon  compulsion,  but  by  choice. 
Their  motive  is  private  gain  ;  public  benefit  is  incidental. 
Advantage  to  the  public  is  a  reason  for  granting  the  fran- 
chise ;  but  the  enterprise  itself  is  essentially  a  private  one. 
They  contribute  largely  to  the  danger,  and  the  state  may 
well  require  them  to  contribute  largely  to  its  removal. 
In  Woodruff  v.  CatUn^  54  Conn.,  on  page  295,  this  court 
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said : — '"  The  legislature  having  determined  that  the  inter- 
section of  two  railways  with  a  highway  in  the  city  of  Hart- 
ford at  grade  is  a  nuisance  dangerous  to  life,  in  the  absence 
of  action  on  the  part  either  of  the  city  or  of  the  railroads 
may  compel  them  severally  to  become  the  owners  of  the 
right  to  lay  out  new  highways  and  new  railways  over  such 
land  and  in  such  manner  as  will  separate  the  grade  of  the 
railways  from  that  of  the  highways  at  intersection  ;  may 
compel  them  to  use  the  right  for  the  accomplishment  of  the 
desired  end  ;  may  determine  that  the  expense  shall  be  paid 
by  either  corporation  alone  or  in  part  by  both ;  and  may 
enforce  obedience  to  its  judgment.  That  the  legislature  of 
this  state  has  the  power  to  do  all  this  for  the  specified  pur- 
pose, and  to  do  it  through  the  instrumentality  of  a  com- 
mission, it  is  now  only  necessary  to  state,  not  to  argue." 
Again  : — "  Three  corporations  create  the  nuisance  and  are 
responsible  to  the  public  for  its  existence  in  as  yet  unmea- 
sured and  unknown  proportions." 

Here  grade  crossings  are  called,  not  in  every  sense  per- 
haps, nuisances.  It  is  not  claimed  that  they  are  indictable, 
or  that  either  party  in  the  absence  of  negligence  would  be 
liable  civilly;  yet  they  are  in  the  nature  of  nuisances,  and 
are  literally  within  Blackstone's  definition — "  Anything  that 
worketh  hurt,  inconvenience,  or  damage." 

We  think  that  it  is  competent  for  the  state  to  cause  them 
to  be  abated,  and  that  it  may  require  any  party  responsible 
for  their  existence  to  pay  any  part  or  all  of  the  expense. 
That  being  so,  requiring  the  railroad  company  to  pay  three 
fourths  of  the  expense,  however  just  it  might  be  to  require 
the  town  to  pay  more  than  one  fourth,  is  not  a  matter  of 
which  the  railroad  company  can  legally  complain.  The 
statute  may  operate  harshly,  as  all  statutes  are  liable  to  in 
certain  cases,  but  it  is  not  unconstitutional. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 
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Daniel  Spragub  and  Wife  vs.  Howard  W.  Taylor. 

New  Haven  A  Fairfield  Cos.,  Oct.  T.,  1880.    Andrews,  C.  J.,  Cabpkh- 
TER,  Loom  IS,  J.  M.  Hall  and  Thaysr,  Js. 

The  defendant,  an  attorney  at  law,  was  employed  by  one  K  to  collect,  by  a 
suit  in  this  state,  a  judgment  against  8,  rendered  by  a  court  of  the  state 
of  New  York.  The  defendant  had  been  counsel  for  8  in  other  mat- 
ters and  believed  that  he  would  come  to  him  for  professional  assistance 
wheu  sued  on  JBPa  judgment.  He  therefore  procured  another  attorney 
to  sign  the  writ  and  deliver  it  to  an  officer  for  service.  In  this  writ  the 
wife  of  8  was  made  a  joint  defendant.  When  the  writ  was  served 
upon  them  8  and  his  wife  came  to  the  defendant  to  retain  him  as  their 
counsel  in  the  suit,  and  he  accepted  the  retainer.  He  then  agreed  to 
go  to  the  state  of  New  York  and  ascertain  whether  the  wife  was  on 
the  bond  on  which  the  judgment  was  based.  He  did  so,  and  ascer- 
tained that  she  was  not,  but  on  his  return  falsely  represented  to  them 
that  she  was,  and  advised  them  to  settle  the  case  on  the  best  terms  they 
could.  The  wife,  believing  this  statement  and  relying  on  his  advice  as 
her  counsel,  borrowed  the  money  upon  a  mortgage  of  her  real  estate, 
and  paid  $1,875  in  settlement  of  the  suit.  In  a  suit  afterwards  brought 
by  8  and  his  wife  for  the  fraud  and  deceit,  it  was  held — 

1.  That  evidence  offered  by  the  defendant  to  show  that  the  real  estate  mort- 
gaged by  the  wife  to  raise  the  money,  was  purchased  with  money  of  her 
husband,  and  the  title  taken  to  her  to  protect  it  against  the  claim  of  JT 
on  his  judgment,  was  not  admissible  as  going  to  show  that  she  was  not 
damaged  by  the  fraud. 

Nor  as  going  to  disprove  the  allegation  of  the  complaint  that  the  money 
I^aid  by  her  was  her  money. 

Nor  as  conflicting  with  her  testimony  that  the  defendant  made  the  false 
representations  and  corroborating  his  that  he  did  not. 

Nor  as  going  to  show  that  the  false  representations  were  not  the  induce- 
ment to  the  paying  of  the  money,  but  her  apprehension  that  the  land 
might  be  taken  for  her  husband* s  debt;  she  having  made  herself  per- 
sonally liable  on  the  mortgage  note,  and  it  not  appearing  that  she  had 
not  other  property  sufficient  to  satisfy  the  judgment. 

It  was  not  necessary  that  the  defendant's  false  representations  should  have 
been  the  sole  inducement  to  tlie  settlement. 

Nor  was  it  enough  for  him  to  show  the  mere  existence  of  other  facta  which 
might  have  been  the  operative  inducement. 

The  plaintiffs  averred  in  their  complaint  that  the  defendant  had  been  re- 
tained as  their  counsel  at  the  time  he  instituted  the  suit  against  them. 
The  complaint  however  alleged  other  facts  which,  independently  of  this 
averment,  were  sufficient  to  constitute  a  case  of  fraud  on  the  part  of 
tlie  defendant,  and  it  did  not  appear  that  the  former  averment  consti- 
tuted the  gist  of  the  action.    Held  that  these  latter  averments  being 
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suiBcient  for  a  recovery,  and  being  proved,  It  was  of  no  legal  impor- 
tance that  the  former  allegation  was  not  proved,  although  It  presented 
a  distinct  and  sufficient  cause  of  action. 

[Argued  October  30th,  1889— decided  March  Slst,  1890.] 

Action  for  the  fraud  of  the  defendant,  an  attorney  at  law, 
in  inducing  Margaret  Sprague,  one  of  the  plaintiffs,  to  settle 
a  suit  brought  against  her,  in  which  he  was  retained  as  her 
counsel ;  brought  to  the  Superior  Court  in  Fairfield  County, 
and  tried  to  the  court  before  Torrance^  J,  Facts  found  and 
judgment  rendered  for  the  plaintiffs,  and  appeal  by  the  de- 
fendant.    The  case  is  sufficiently  stated  in  the  opinion. 

L.  2>.  Bretoster  and  H.  B.  Scott^  for  the  appellant. 

1.  The  defendant  offered  to  prove  that  the  inducement 
which  caused  Mrs.  Sprague  to  part  with  her  money,  was 
not  that  alleged  by  the  plaintiffs  and  found  by  the  court,  to 
wit,  the  false  statements  of  the  defendant,  but  was  in  fact 
a  totally  different  one,  to  wit,  the  knowledge  on  the  part  of 
the  plaintifife  that  the  property  which  stood  in  her  name  was 
really  her  husband's,  and  had  been  fraudulently  deeded  to 
her  for  the  express  purpose  of  avoiding  the  Kent  judgment, 
and  hence  their  belief  that  it  could  have  been  taken  by  the 
Keiits.  Tliis  evidence  we  claim  was  material,  relevant  and 
admissible  as  contradicting  the  plaintiffs  on  two  grounds: — 
first,  as  tending  to  show  that  the  operative  inducement 
alleged  by  the  plaintiffs  was  not  the  operative  inducement 
in  fact,  but  that  the  inducement  set  up  by  the  defendant 
was  the  operative  one ;  and,  secondly,  as  tending  to  show 
that  no  such  statement  was  made.  Of  course,  if  the  plaint- 
iffs settled  voluntarily,  and  simply  because  of  the  exposure 
of  the  real  estate  to  attachment,  and  that  was  the  full  and 
sufficient  inducement,  as  it  well  might  have  been,  it  would 
raise  a  fair  presumption  that  they  did  not  settle  because  of 
any  statement  of  the  defendant.  On  a  question  of  motive 
"  evidence  is  always  admissible  which  shows  that  a  person 
had  a  motive  for  doing  an  act,  or  made  preparation  for  such 
act,  if  the  act  is  in  issue,  or  tends  to  prove  a  fact  in  issue." 
1  Greenl.  Ev.,  14th  ed.,  §  52,  note ;  BlackweU  v.  Cummings^ 
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68  N.  Car.,  121.  But  if  we  show  that  the  inducement  set 
up  by  the  plaintiflFs  was  not  an  operative  one,  it  also  strongly 
tends  to  show  that  the  alleged  statement  of  the  defendant, 
on  which  the  inducement  is  predicated,  was  never  made,  or 
rather  it  weakens  the  plaintiffs  testimony  on  this  poLnt. 
Rex  V.  Barnard^  19  State  Trials,  816 ;  Prindle  v.  Glover^ 
4  Conn.,  266.  We  set  up  the  hypothesis  that  the  transac- 
tion in  question  was  wholly  different  from  the  plaintiffs' 
vei-sion  of  it — that  the  wife  settled  the  suit  against  her,  not 
from  any  false  or  other  statements  of  ours,  but  because,  and 
solely  because,  she  knew  the  Kents  had  attached  property 
that,  as  to  them,  really  belonged  to  her  husband,  and  could 
collect  their  whole  claim  out  of  it,  and  for  that  reason  com- 
promised at  about  sixty  per  cent.  Is  not  this  hypothesis 
relevant?  If  proved  as  one  motive,  but  not  the  sole  motive, 
is  it  not  receivable  for  what  it  is  worth  ?  Does  it  not  tend 
to  weaken  the  plaintiffs'  testimony  by  rendering  it  less  prob- 
able, since  another  sufficient  motive  or  inducement  exists? 
But  how  can  we  show  whether  it  was  the  real  motive  or 
not,  or  how  far  forth  it  was  the  operative  motive,  if  it  is 
altogether  excluded  ?  If  all  hypotheses  were  excluded  ex- 
cept those  in  their  nature  necessarily  conclusive,  it  would 
limit  amazingly  the  customary  range  of  defensive  evidence. 
There  is  no  such  legal  exclusion.  1  Wharton  on  Ev.,  §§  21, 
25 ;  Stephen's  Dig.  of  Law  of  Ev.,  4 ;  Roscoe  on  Ev.,  89 ; 
1  Taylor  on  Ev.,  §  316;  1  Starkie  on  Ev.,  298;  1  Phill.  on 
Ev.,  (C.  H.  &  E.'s  notes,)  739;  Fratt  v.  Bichards  Jewelry 
Co.,  69  Penn.  St.,  63;  Burrell  v.  Willard,  44  Verm.,  44; 
Bennett  v.  Stac?/,  48  id.,  168 :  Hough  v.  Cook,  69  111.,  581 ; 
Deitsch  V.  Wiggins,  15  Wall.,  539 ;  Holt  v.  Crane,  Litt.  Sel. 
Cas.,  499 ;  Sellers  v.  Jenkins,  97  Ind.,  430 ;  Likes  v.  Boer, 
10  Iowa,  89 ;  High  v.  Kistner,  4i  id.,  79. 

2.  The  plaintiffs  allege  that  Mrs.  Sprague,  by  a  mortgage 
on  her  property,  raised  the  sum  of  $1,875  to  free  it  from 
attachment.  The  court  so  finds.  Unless  it  was  her  pro- 
perty, and  not  her  husband's,  the  plaintiffs  had  no  case. 
That  fact  so  alleged  and  found,  we  offered  to  disprove. 
Would  not  the  evidence  offered  by  us  tend  to  disprove  it? 
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As  to  attaching  creditors,  was  it  not  still  the  property  of 
Daniel  Sprague,  and  liable  for  his  debts  ? 

8.  Again,  entirely  irrespective  of  any  of  the  foregoing 
considerations,  we  offered  "  to  show  the  condition  of  the 
property  in  question  and  the  whole  circumstances  concern- 
ing the  agreement  and  the  arrangements  about  it,"  in  part 
by  the  rejected  evidence  regarding  the  fraudulent  transfer. 
If  the  circumstances  of  a  party  are  ever  admissible — ^if  the 
conditions  and  surroundings  of  a  party  are  ever  relevant, 
they  would  seem  to  be  so  in  this  case.  Whether  the  deed 
to  the  wife  was  really  assailable  or  not,  even  by  the  Kents, 
the  fact  that  the  plaintiffs  knew  it  had  been  put  in  her  name 
for  a  fraudulent  purpose  materially  shaped  and  affected 
and  characterized  their  position  in  regard  to  the  whole  mat- 
ter, and  would  naturally,  almost  necessarily,  affect  and 
determine  their  action,  and  should  have  been  taken  into 
account  by  the  court.  1  Greenl.  Ev.,  §  62  and  note ;  Stat^- 
fer  V.  Younff,  39  Penn.  St.,  465 ;  Craig' %  Appeal^  77  id.,  448; 
Brinks  v.  Heise^  84  id.,  248;  Frost  v.  Frost's  Admr.,  88 
Verm.,  639;  Bedell  v.  Foss,  60  id.,  94;  Com.  v.  McBuffy^ 
126  Mass.,  467 ;  Stone  v.  Covell,  29  Mich.,  869;  Moppin  v. 
j^na  Axle  Co.^  41  Conn.,  27. 

4.  The  evidence  was  offered  to  show  the  full  knowledge 
of  both  the  plaintiffs  that  the  Kent  judgment  was  against 
him  and  not  against  her.  It  was  admissible  for  that  pur- 
pose. The  knowledge  of  the  "  purpose  of  defrauding  the 
holders  of  the  Kent  judgment"  necessarily  included  the 
knowledge  of  the  main  fact,  without  which  the  fraudulent 
purpose  could  not  have  existed,  namely,  that  the  husband, 
and  he  alone,  was  liable  on  the  deficiency  judgment.  And 
just  as  certainly  as  the  evidence,  if  received,  would  show 
that  in  fact  the  plaintiffs  had  that  full  "  knowledge,"  we 
had  a  right  to  prove  that  knowledge  on  their  part.  That 
knowledge  was  material  in  several  points  of  view : — (1.)  It 
would  show  conclusively  that  when  the  defendant's  state- 
ments were  made,  as  claimed  by  the  plaintiffs,  the  plaintiffs 
knew  they  were  not  true ;  that  is,  they  knew  that  the 
husband  only  was  liable  on  the  deficiency  judgment,  no 
Vol.  Lvm. — 86 
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matter  what  the  defendant  said.  (2.)  That  knowledge 
would  not  only  naturally  prevent  their  being  influenced  by 
statements  to  the  contrary,  if  made  by  the  defendant,  but 
it  rendered  it  improbable  that  he  would  ever  make  the  state- 
ments alleged. 

5.  The  rejected  evidence  was  admissible  to  show  that  the 
plaintiffs  suffered  no  damage.  "  It  is  not  enough  that  the 
misrepresentation  has  been  acted  upon  ;  it  must  have  been 
acted  upon  to  the  injury  of  the  one  making  complaint.  It 
was  long  since  laid  down  that  fraud  without  damage  af- 
fords no  ground  for  redress  in  a  suit  for  damages."  Bige- 
low  on  Fraud,  279,  540 ;  Wakeman  v.  Dalley,  51  N.  York, 
27;  Wharf  yf.  Roberts,  88  111.,  426;  Cole  v.  Miller,  60  Ind., 
468 ;  Tliomaa  v.  Ooodwin,  12  Mass.,  140 ;  Com,  v.  McDuffy, 
126  id.,  467 ;  Hutchim  v.  Sprague,  4  N.  Hamp.,  469 ;  Mur- 
ray V.  Jennings,  42  Conn.,  9;  Nye  v.  Merriam,  35  Vt.,  438; 
McVane  v.  Williams,  50  id.,  548 ;  1  Swift's  Digest,  554.  By 
the  rejected  evidence  we  offered  to  show  that  the  plaintiffs 
sustained  no  damage;  that  they  saved  forty  per  cent  of  the 
debt  due  on  the  deficiency  judgment  by  compromising  as 
they  did,  since  the  attachment  was  good  and  the  property  at- 
tached covered  the  whole  claim ;  and  that  the  party  rightfully 
entitled  to  receive  the  money  got  it,  and  the  party  bound  by 
the  strongest  obligation  known  to  the  law  to  pay  it  from  his 
own  property  paid  part  of  it,  and  by  the  alleged  fraud  escaped 
paying  the  other  part.  If  the  offered  evidence  tended  to 
prove  this,  were  we  not  entitled  to  offer  it  on  this  ground? 

6.  The  third  reason  for  appeal  is  based  upon  the  claim  that 
the  cause  of  action  which  the  court  found  to  be  proved  is 
niateiially  variant  from  that  set  out  in  the  complaint,  and 
therefore  does  not  sustain  the  judgment.  It  must  be  con- 
ceded that  the  plaintiffs  cannot  set  up  one  cause  of  action 
and  recover  upon  a  materially  different  one  without  amend- 
ment. Bigelow  on  Fraud,  179 ;  Kerr  on  Fraud  &  Mistake. 
382 ;  Pomeroy  on  Rem.,  2d  ed.,  610, 625 ;  Clark  v.  Post,  113 
N.  York.  17.  On  the  other  hand  we  do  not  claim  that  the 
failure  of  the  plaintiffs  to  prove  their  whole  case  prevents 
a  recovery,  provided  they  have  proved  the  "  substance  of 
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the  charge."  Bigelow  on  Fraud,  185.  The  question  is, 
therefore,  resolved  into  an  inquiry  as  to  what  is  the  substance 
of  this  complaint.  We  claim  that  it  is  the  fraudulent  procur- 
ing, by  the  defendant,  of  a  suit  to  be  brought  by  the  Kents 
against  the  plaintiflFs,  in  violation  of  the  professional  duty  of 
the  defendant.  The  cause  of  action  upon  which  the  trial 
judge  pronounced  judgment  was  the  false  statement.  If  an 
attorney,  while  employed  by  a  client  to  defend  against  an 
apprehended  suit,  causes  that  suit  to  be  brought,  we  suppose 
his  liability  to  a  suit  for  damages  by  his  client  to  rest  upon 
an  entirely  different  basis  from  that  upon  which  judgment 
was  pronounced  in  this  case. 

G.  Stoddard  and  TF.  2).  Buhop^  Jr.^  for  the  appellees. 

Thayeb,  J.  In  the  summer  of  1885  the  defendant,  an  at- 
torney at  law,  was  employed  by  one  Kent  to  collect  a  defi- 
ciency judgment  for  the  sum  of  $1,849.82,  which  had  been 
rendered  in  September,  1874,  by  the  Supreme  Court  of  the 
state  of  New  York  against  the  plaintiff  Daniel  Sprague.  At 
the  time  of  such  employment  the  defendant  was  not  counsel 
for  the  plaintifEs,  but  he  had  been  their  counsel,  and  had 
been  consulted  by  them  in  reference  to  this  judgment  and 
the  bond  upon  which  the  judgment  was  based,  and  he  be- 
lieved that  they  would  come  to  him  or  to  his  father  for  pro- 
fessional advice  and  assistance  whenever  any  attempt  should 
be  made  to  collect  the  judgment.  During  a  prolonged  ab- 
sence of  his  father  in  the  south  the  defendant  drew  up  a 
wiit,  wherein  it  was  alleged  that  both  of  the  present  plaint- 
iffs had  executed  the  bond  and  that  the  judgment  was 
against  both,  and,  for  the  purpose  of  deceiving  the  plaintiffs 
and  leading  them  to  believe,  if  they  came  to  him  for  advice 
and  assistance,  that  he  was  not  employed  to  collect  the  judg- 
ment, caused  the  writ  to  be  signed,  issued  and  delivered  to 
an  officer  for  service  upon  the  plaintiffs  by  a  brother  attor- 
ney. The  plaintiffs  were  served  with  the  writ  and  immedi- 
ately sought  the  defendant  and  employed  and  retained  him 
as  counsel  to  defend  the  action,  and  the  defendant  accepted 
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the  employment.  He  thereupon  went  the  next  day  to  Pough- 
keepsie  and  examined  the  records  in  the  case  wherein  the 
judgment  was  rendered,  and  ascertained  that  the  plaintiff 
Margaret  Sprague  was  not  liable  either  on  the  bond  or 
the  deficiency  judgment.  Upon  his  return,  for  the  purpose 
of  deceiving  the  plaintiffs,  the  defendant  falsely  and  fraudu- 
lently told  them  both  that  Mrs.  Sprague  had  signed  the 
bond  and  was  liable  on  the  deficiency  judgment,  and  ad- 
vised that  she  had  better  settle  the  case  which  had  been 
brought  against  them  upon  the  most  favorable  terms  she 
could  obtain.  Mrs.  Sprague  believed  these  false  statements 
to  be  true  and  relied  upon  them,  and  upon  the  advice  and 
counsel  of  the  defendant  and  solely  in  consequence  thereof 
and  in  accordance  therewith,  she  paid  $1,875  in  settlement 
of  the  suit. 

These  facts  were  found  by  the  Superior  Court  and  judg- 
ment was  rendered  for  Mrs.  Sprague,  in  whose  behalf  the 
suit  is  prosecuted,  for  the  whole  amount  paid  by  her.  The 
defendant  appeals. 

It  is  alleged  in  the  complaint  that  the  defendant  had  been 
retained  and  employed  by  the  plaintiffs  and  was  their  counsel 
at  the  time  he  caused  the  suit  to  be  instituted  against  them. 
All  the  other  facts  found  are  substantially  alleged  in  the 
complaint.  Upon  the  trial  the  defendant  claimed  that  the 
gist  of  the  action  against  him  was  that,  while  employed  by 
the  plaintiffs  as  their  attorney,  he  brought  the  suit  against 
them,  and  that  without  proof  of  that  allegation  the  plaintiffe 
could  not  recover.  The  court  overruled  the  claim,  and  this 
constitutes  one  ground  of  the  defendant's  appeal. 

It  is  apparent  from  the  complaint  that  the  plaintiffs  based 
their  right  to  recover  upon  the  fraud  and  deceit  of  the  de- 
fendant. Every  fact  which  is  essential  to  constitute  a  case 
of  actionable  fraud  is  fully  alleged.  It  is  averred  that  by 
reason  of  the  defendant's  false  representations  Mra.  Spi-ague 
was  defrauded  out  of  the  sum  paid  by  her.  The  answer 
traverses  specifically  the  allegation  that  the  defendant  made 
the  fraudulent  statements  alleged.  The  issue  of  fraud  is 
thus  distinctly  i*aised  by  the  pleadings.     As  the  complaint 
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is  not  demurred  to  and  all  the  allegations  of  facts  consti- 
tuting an  action  of  deceit  are  found  to  be  true,  the  plaintiff 
is  entitled  to  recover  although  other  facts  are  alleged  in  the 
same  count  from  which  it  appears  that  she  has  another  cause 
of  action  against  the  defendant.  Practice  Act,  rule  4, 
sec.  13 ;  JSoUy  v.  Brown^  14  Conn.,  268.  The  allegation 
that  the  defendant  was  attorney  for  the  plaintiffs  at  the 
time  he  brought  suit  against  them  was  apparently  made  by 
way  of  introduction  and  as  explanatory  of  the  relations  of 
the  paities  at  the  time  the  representations  were  made.  It 
appears  that  while  he  was  not  their  attorney  when  the  suit 
was  brought  he  had  been  retained  by  them  before  the  false 
representations  were  made. 

The  defendant  upon  the  trial  offered  evidence  to  prove 
that  the  real  estate  which  was  mortgaged  as  security  for  the 
money  paid  in  settlement  of  the  Kent  suit  was  purchased 
with  money  belonging  to  the  plaintiff  Daniel  Sprague,  and 
that  the  title  was  taken  in  the  name  of  Mrs.  Sprague  with 
her  full  knowledge,  for  the  purpose  of  defrauding  the  hold- 
ers of  the  Kent  judgment  in  preventing  them  from  collect- 
ing the  same.  The  coui*t  excluded  the  evidence,  and  this 
ruling  constitutes  the  defendant's  remaining  ground  of 
appeal. 

The  evidence  was  offered  for  the  following  purposes : — 
first,  to  show  that  the  plaintiffs  had  suffered  no  damage ; 
second,  to  disprove  the  allegations  in  the  complaint,  and 
contradict  the  testimony  of  Mrs.  Sprague,  that  the  $1,875 
paid  by  her  was  her  property ;  third,  to  show  that  the  motive 
which  induced  the  plaintiffs  to  pay  the  money  was  not  the 
one  alleged  in  the  complaint,  but  was  the  belief  on  their 
part  that  the  Kents  could  subject  the  property  in  question 
to  the  payment  of  their  judgment;  fourth,  to  contradict  the 
testimony  of  Mrs.  Sprague  that  the  defendant  had  made 
false  statements  to  her,  and  to  corroborate  the  testimony  of 
the  defendant  that  he  did  not  make  them  ;  fifth,  to  show  the 
condition  of  the  property  in  question  and  the  whole  circum- 
stances concerning  the  agreement  and  arrangements  about 
it ;  sixth,  to  show  the  full  knowledge  of  both  Mr.  and  Mrs« 
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Sprague  that  the  Kent  judgment  was  against  him  and  not 
against  her. 

This  suit  was  brought  iu  behalf  of  Mrs.  Sprague.  The 
court  finds  that  she  was  not  liable  on  the  bond  or  judgment 
upon  which  the  Kent  suit  was  based.  She  was  led  by  the 
defendant's  fraudulent  representations  to  believe  that  she 
was  liable.  She  borrowed  the  money  and  paid  it  to  discharge 
that  liability  and  was  damaged  thereby.  It  makes  no  dif- 
ference whether  the  property  mortgaged  to  secure  the  loan 
of  that  money  was  her  property,  her  husband's  or  a  stran- 
ger's. It  was  alleged  in  the  complaint,  it  is  true,  that  she 
raised  the  money  by  a  mortgage  of  her  property ;  but  that 
allegation  was  wholly  immaterial.  By  rule  of  court  proof 
of  allegations  of  facts  wholly  immaterial  to  the  right  claimed 
by  the  pleadings  will,  on  objection,  be  excluded,  and  the  same 
is  of  course  true  with  regard  to  proof  offered  to  rebut  such 
allegations.  The  evidence  was  therefore  inadmissible  for 
the  first  two  purposes  for  which  it  was  offered. 

The  existence  of  the  facts  sought  to  be  proved  is  entirely 
consistent  with  the  fact  that  the  defendant  made  the  false 
i^epresentations  testified  to  by  Mrs.  Sprague.  The  evidence 
therefore  would  not  contradict  her  testimony  or  corroborate 
that  of  the  defendant  that  he  did  not  make  the  representa- 
tions. It  was  inadmissible  therefore  for  the  fourth  purpose 
for  which  it  was  offered. 

As  the  evidence  under  consideration  was  the  only  evi- 
dence objected  to,  and  as  that  evidence  neither  contradicts 
the  plaintiff*s  testimony  nor  corroborates  that  of  the  de- 
fendant, we  are  to  assume  to  be  proved  the  fact  found  by 
the  court,  that  the  false  representations  were  made.  Was 
the  rejected  evidence  admissible  for  the  third  purpose  for 
which  it  was  offered,  namely,  to  show  that  these  false  repre- 
sentations were  not  the  motive  which  induced  Mrs.  Sprague 
to  pay  the  money?  The  most  that  can  be  claimed  is,  that 
in  the  absence  of  other  testimony  they  would  show  a  mo- 
tive for  the  payment.  Had  the  defendant  proposed  to  go 
further  and  show  that  the  money  was  actually  paid  from 
this  motive,  the  evidence  would  have  been  admissible  as 
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showing  that  the  false  representations  were  not  believed  and 
acted  upon.  But  the  finding  shows  no  such  offer.  It  ap- 
peal's that  the  evidence  was  offered  to  prove  an  independent 
collateral  fact — to  show  a  motive,  other  than  the  false  repre- 
sentations, which  the  court  might  be  asked  to  infer  was  the 
one  which  induced  the  payment.  When  offered  for  such 
purpose  it  wa^  properly  excluded.  It  is  conceded  and  is 
unquestionable  that  the  defendant's  false  representations 
need  not  have  been  the  sole  inducement  which  influenced 
Mrs.  Sprague.  Bigelow  on  Fraud,  p.  544,  and  cases  there 
cited.  The  plaintiff  testified  that  she  relied  upon  the  de- 
fendant's representations.  In  such  a  case  it  is  incumbent 
upon  the  defendant  to  prove  that  the  false  representations 
were  not  relied  on.  It  is  not  enough  for  him  to  say  that 
there  were  other  representations  or  other  circumstances 
which  might  have  been  the  operative  inducement.  Kerr  on 
Fraud  and  Mistake,  75 ;  Opinion  of  Lord  Justice  Turner 
in  NicoVs  Case^  3  De  Gex  &  Jones,  439. 

The  defendant  argues  that  if  the  attached  property  was 
shown  to  be  the  husband's  and  not  the  wife's  the  false  rep- 
resentations would  constitute  no  motive  for  her  settling  the 
suit.  He  says  that  it  was  the  sole  ownership  of  the  prop- 
erty by  the  wife  which  made  the  false  representations  of  the 
defendant  in  any  sense  an  inducement  for  her  to  settle.  He 
thus  assumes  that  the  Kent  suit  was  merely  a  proceeding  to 
subject  the  attached  property  to  the  payment  of  the  debt. 
This  is  the  fallacy  of  his  argument.  That  suit  was  not  a 
proceeding  against  the  property.  It  was  an  action  for  dam- 
ages. The  attachment  was  a  mere  incident  to  the  suit.  It 
nowhere  appears  that  Mrs.  Sprague  had  not  other  property 
sufficient  to  satisfy  the  judgment.  If  persuaded  that  she 
was  liable  upon  the  bond  and  judgment,  that  would  be  a 
sufficient  inducement  to  her  to  settle  the  suit,  regardless  of 
the  ownership  of  the  property.  In  that  case  indeed  the 
facts  offered  to  be  proved  would  constitute  no  motive  for 
the  payment,  because,  if  she  believed  herself  to  be  jointly 
liable  with  her  husband  on  the  bond  and  judgment,  she 
would  regard  the  attached  real  estate  as  equally  subject  to 
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the  payment  of  the  debt  whether  it  was  her  husband's  prop- 
erty or  her  own.  As  the  Kent  suit  did  not  relate  to  the  real 
estate,  the  condition  of  the  property  and  the  agreements  and 
arrangements  concerning  it  were  irrelevant  and  immaterial. 

It  is  claimed  that  knowledge  of  the  purpose  to  defraud 
the  holders  of  the  Kent  judgment  by  taking  the  title  to  the 
real  estate  in  the  wife's  name  necessarily  includes  knowledge 
of  the  main  fact  that  the  husband  alone  was  liable  on  the 
judgment.  That  both  husband  and  wife  believed  the  feet 
to  be  so  is  obviously  all  that  could  be  inferred  from  the  re- 
jected testimony.  It  is  alleged  in  the  complaint  that  at  the 
time  she  retained  the  defendant  Mrs.  Sprague  believed  that 
she  was  not  liable  on  the  judgment  and  so  informed  the  de- 
fendant. It  was  not  necessary  for  the  defendant  to  prove 
what  the  plaintiff  admitted  by  the  pleadings. 

There  is  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  judges  concurred. 


Maey  a.  Connelly  vs.  The  Masonic  Mutual  Benefit 
Association. 

New  Haven  A  Fairfield  Cos.,  Jan.  T.,  1890.    Andbews,  C.  J.,  Cabpeit- 
TER,  Loomis,  Torrance  and  Fenx,  Js. 

The  decisions  of  a  voluntary  association  in  admitting  members  and  disci- 
plining, suspending  or  expelling  them,  are  of  a  quasi  judicial  charac- 
ter. The  courts  never  Interfere  with  them  except  to  ascertain  whether 
the  proceeding  was  pursuant  to  the  rules  of  the  association,  was  in 
good  faith,  and  was  not  in  violation  of  the  laws  of  the  land. 

C  was  a  member  of  a  masonic  mutual  benefit  association,  and  the  plaintiff, 
as  the  beneficiary  named  in  his  application  for  membership,  became 
entitled  to  $2,(KX)  from  the  association  at  his  death,  if  at  that  time  he 
continued  a  member.  It  was  a  condition  of  membership  in  the  asso- 
ciation that  the  applicant  should  be,  and  continue  to  be,  a  member  in 
good  standing  of  some  masonic  lodge.  C  was  at  the  time  a  member  of 
a  local  lodge,  but  liable  to  lose  his  membership  by  non-payment  of 
dues,  any  vote  of  the  lodge  suspending  him  for  that  cause  being  liable, 
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under  the  rules  of  the  Grand  Lodge,  to  which  the  local  lodge  was  sub- 
ject, to  reversal  by  the  district  deputy  grand  master,  with  a  right  of 
appeal  to  the  grand  master  of  the  state.  C  was  thus  suspended  by  the 
lodge  and  died  without  having  been  restored.  After  his  death  the 
plaintiff,  on  application  to  the  deputy  grand  master,  got  the  order  of 
the  lodge  reversed  and  an  order  made  that  his  name  be  restored  to  the 
rolls  of  the  lodge  as  of  the  date  of  his  suspension.  This  order  was 
afterwards  affirmed  by  the  grand  master.  These  officers  acted  in  good 
faith  and  according  to  masonic  rules.  .  The  lodge,  on  receiving  their 
order  in  the  matter,  voted  to  restore  Cs  name  to  its  rolls  as  of  the  date 
of  his  suspension.    Held — 

1.  That  the  matter  was  one  that  lay  within  the  jurisdiction  of  the  masonic 

officers  and  that  the  decision  of  the  grand  master  was  final. 

2.  That  it  made  no  difference  that  the  reversal  of  the  order  suspending  C 

from  membership  was  not  made  till  after  his  death.  The  effect  of  tlie 
reversal  was  to  place  him  where  he  stood  in  membership  at  the  time  of 
his  suspension. 

The  rules  of  the  Grand  Lodge  required  certain  notice  to  be  given  to  the 
member  by  the  local  lodge,  upon  proceedings  taken  against  him  for 
non-payment  of  dues.  The  deputy  grand  master  found  that  this  re- 
quirement had  not  been  complied  with.  In  a  suit  against  the  Masonic 
Benefit  Association  it  was  held  that  this  finding  was  final  and  that  evi- 
dence could  not  be  received  to  show  that  such  notice  had  been  given. 

The  association  had  been  accustomed  in  all  cases  to  refer  the  question 
whether  its  members  continued  to  be  masons  in  good  standing  to  the 
masonic  officers.  Held  that,  in  the  absence  of  any  other  provision  for 
determining  that  question,  the  association  would  be  regarded  as  hav- 
ing made  its  contract  with  C  in  view  of  that  usage,  and  that  the  con- 
tract was  to  be  construed  as  though  it  provided  in  terms  that  the 
question  should  be  so  determined. 

[Argued  March  13th— decided  April  22d,  1800.] 

Action  to  recover  a  sum  of  money  claimed  to  be  due  to 
the  plaintiff  as  the  beneficiary  of  a  deceased  member  of  the 
defendant  association,  under  his  contract  of  membership; 
brought  to  the  Superior  Court  in  New  Haven  County,  and 
heard  before  F.  B.  Hall^  J.  Facts  found  and  judgment  ren- 
dered for  the  plaintiff  to  recover  only  the  amount  of  assess- 
ments paid  by  the  member  in  his  lifetime.  The  plaintiff 
appealed.     The  case  is  fully  stated  in  the  opinion. 

W.  K.  Totvnsend  and  G.  D.  Watrou9^  for  the  appellant. 

W.  C.  Case  and  TF.  H.  Ely^  for  the  appellee. 

Andrews,  C.  J.    The  plaintiff  is  the  widow  of  Henry 
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M.  Connelly,*  who  died  January  28th,  1885,  and  as  the  bene- 
fioiaiy  mtmed  by  said  Connelly  in  his  application  for  mem- 
bership in  the  defendant  association  is  entitled  to  recover  of 
the  defendant  the  sum  of  two  thousand  dollars,  if  Connelly, 
at  the  time  of  his  death,  was  a  member  of  the  defendant 
association. 

Connelly  became  a  member  of  the  defendant  association 
in  1880.  At  that  time  he  was  a  member  in  good  standing 
of  the  Baltic  Lodge,  No.  284,  Free  and  Accepted  Masons  of 
the  City  of  Brooklyn,  New  York.  Membership  in  good 
standing  in  some  masonic  lodge  was  a  condition  to  admission 
into,  and  to  the  continuance  of  membership  in,  the  defend- 
ant association.  One  of  the  by-laws  of  the  defendant  pro- 
vides that  "any  member  of  this  association  who  shall 
forfeit  the  benefit  of  his  lodge  by  non-payment  of  dues  shall 
forfeit  all  rights  to  benefits  in  this  association;  and  any 
member  suspended  or  expelled  from  his  lodge,  or  who  shall 
stand  non-affiliated  for  one  year,  aball  forfeit  his  membership 
in  this  association.'* 

By  a  vote  of  Baltic  Lodge,  at  a  meeting  held  on  the  11th 
day  of  October,  1882,  Connelly  was  regularly  suspended 
or  unaffiliated  for  non-payment  of  dues.  The  defendant's 
pleadings  show  no  other  reason  "why  he  was  not  a  member  in 
its  association  at  the  time  of  his  death  than  his  non-affiliation 
in  Baltic  Lodge  as  shown  by  its  vote.  By  another  vote  of 
Baltic  Lodge,  passed  on  the  first  day  of  December,  1888<»  the 
name  of  Henry  M.  Connelly  was  restored  to  the  rolls  of  the 
lodge  as  of  the  day  of  his  alleged  suspension.  The  conten- 
tion of  the  plaintiff  is,  that  the  effect  of  the  last  vote  is  to 
render  the  former  one  void  and  as  though  it  had  never  been 
passed.  If  the  contention  is  right  then  she  is  entitled  to 
recover  the  two  thousand  dollars ;  otherwise  not. 

By  the  laws  of  masonry,  Baltic  Lodge,  while  it  had  the 
government  of  its  own  members  and  the  power  to  discipline 
them,  is  itself  subject  to  the  Grand  Lodge  of  the  district  in 
which  it  exists,  and  to  the  constitution  and  statute  laws  of 
such  Grand  Lodge.  Section  forty-six,  article  twenty-four, 
of  the  constitution  of  the   Grand  Lodge  of  the  district 
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within  the  limits  of  which  Baltic  Lodge  is  located,  provides 
as  follows : — "A  lodge  shall  have  power  to  enact  a  by-law 
which  shall  provide  a  penalty  for  the  non-payment  of  lodge 
dues,  which  penalty  shall  be  unaffiliation ;  but  such  penalty 
shall  not  be  inflicted  except  for  the  non-payment  of  at  least 
one  year's  dues  nor  until  the  brother  shall  have  been  duly 
summoned  thirty  days  previous  to  pay  said  one  year's  dues." 
Another  statute  of  the  Gmnd  Lodge  provides  that  "in 
order  to  unaffiliate  a  member  for  non-payment  of  dues  a 
lodge  must  act  under  a  by-law  passed  in  accordance  with 
the  section  of  the  constitution  and  statutes  of  the  Grand 
Lodge  for  that  purpose  made  and  provided.''  Another  sec- 
tion prescribes  the  form  and  requisites  of  a  summons  to  be 
used  by  a  lodge  in  such  cases,  and  how  it  must  be  addressed. 
Section  thirty-five  of  the  constitution  of  the  Grand  Lodge 
provides  that  "  each  district  deputy  grand  master  shall  have 
power,  and  it  shall  be  his  duty,  (among  other  things)  to 
determine  and  order  in  what  cases  a  member  (of  an  indivi- 
dual lodge)  alleged  to  have  been  illegally  stricken  from  the 
rolls,  rendered  unaffiliated,  or  suspended  for  non-payment 
of  dues  only,  shall  be  restored  to  the  rolls  or  reinstated ; 
and  if  he  discover  in  his  district  any  masonic  error  or  evil 
to  endeavor  to  immediately  arrest  the  same  by  masonic 
means,  and,  if  he  judge  it  expedient,  to  specially  report  the 
same  to  the  Grand  Lodge." 

Eustace  H.  Wheeler,  district  deputy  grand  master  of  said 
district,  having  in  the  fall  of  1888  investigated  the  ciicum- 
stances  under  which  Connelly  was  suspended  as  aforesaid, 
on  or  about  November  first  of  that  year  declared  his  unaf- 
filiation or  suspension  void  upon  the  ground  that  the  sum- 
mons used  by  the  Baltic  Lodge  did  not  conform  to  the 
requirements  of  the  Grand  Lodge,  and  ordered  his  name  to 
be  restored  to  the  rolls  of  the  Baltic  Lodge  as  of  the  date 
of  his  alleged  suspension ;  and  the  decision  of  the  deputy 
grand  master  was  affirmed  by  the  grand  master  of  the  state 
of  New  York.  In  accordance  with  said  decision  and  order 
Baltic  Lodge  on  the  first  day  of  December  following  voted 
"  that  .the  name  of  said  Henry  M.  Connelly  be  restored  to 
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the  rolls  of  said  lodge  as  of  the  date  of  his  alleged  sus- 
pension." 

The  facts  so  set  forth  in  the  finding  indicate  that  the 
masonic  organization  has  a  due  and  orderly  system  of  laws 
and  rules,  enacted  by  itself  and  enforced  by  its  own  agencies, 
in  accordance  with  which  membership  in  any  lodge  is  ac- 
quired, continued, suspended  or  lost;  and  that  all  questions 
of  membership,  or  non-membership  or  of  good  standing  in 
any  lodge,  or  of  aflSliation  or  non-affiliation,  are  by  these 
laws  and  rules  within  the  jurisdiction  of  their  own  oflScers, 
and  that  when  any  such  question  has  been  passed  upon  by 
their  own  tribunals,  subordinate  and  appellate,  the  decision 
is  conclusive  and  binding  upon  all  masons ;  and  that  accoi*d- 
ing  to  these  laws  and  rules,  an  apparent  non-aflSliation  of  any 
member  having  been  declared  to  be  void  by  the  proper  ap- 
pellate authorities  and  having  been  revoked  by  the  lodge  of 
which  he  was  a  member,  and  his  name  restored  to  its  rolls 
as  of  the  date  of  his  alleged  suspension,  he  would  be  all  the 
time  a  member  in  good  standing  of  the  lodge. 

The  defendant  association  contracted  with  Connelly  on 
the  basis  that  he  was  a  mason  and  that  he  should  remain  a 
mason.  It  would  have  been  easy  for  the  defendant  and 
Connelly  to  have  agreed  upon  some  method  by  which  the 
question  of  his  being  or  remaining  a  mason  should  be  de- 
cided so  as  to  be  binding  upon  them  both.  In  the  absence 
of  any  agreement  in  what  way  his  membership  in  some 
masonic  lodge  was  to  be  proved,  or  how  his  continuing  to  be 
a  mason  in  good  standing  was  to  be  shown,  we  should  nat- 
urally infer  that  these  questions  were  to  be  decided  by  the 
masonic  tribunals.  There  is  no  other  authority  by  which 
these  questions  could  be  decided.  And  it  appears  that  this  is 
just  what  the  defendant  did.  When  Connelly  applied  to 
become  a  member  of  the  defendant  association,  they  asked 
for  and  received  a  certificate  signed  by  an  officer  of  Baltic 
Lodge  that  he  was  a  mason.  They  accepted  that  as  conclu- 
sive and  admitted  him  to  membership  in  the  association. 
When  Connelly  died  they  asked  for  a  certificate  to  be  signed 
by  the  secretary  of  Baltic  Lodge  that  he  continued  to  be  a 
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mason.  The  forms,  of  which  copies  are  set  forth  in  the  rec- 
ord, indicate  that  they  are  such  as  are  used  by  the  defendant 
in  all  cases.  They  did  in  the  case  of  Connelly  precisely  what 
they  do  in  the  case  of  every  one  of  their  members.  They 
referred  the  question  of  being  or  not  being  a  mason  to  the 
masonic  officers  themselves.  Such  a  usage  shows  that  it  is 
really  a  part  of  the  contract  made  by  the  defendant  with 
each  of  its  members  that  masonic  questions  shall  be  decided 
by  masonic  tribunals.  This  is  a  usage  by  which  we  think  the 
defendant  must  be  concluded.  In  the  light  of  this  usage 
and  of  all  the  evidence  we  think  the  contract  between  the 
defendant  and  Connelly  must  be  construed  as  though  it 
provided  in  terms  that  the  question  of  his  being  or  continu- 
ing to  be  a  mason  in  good  standing  should  be  decided  by  the 
masonic  officers. 

The  decisions  of  any  kind  of  a  voluntary  society  or  asso- 
ciation, in  admitting  members,  and  in  disciplining,  suspend- 
ing or  expelling  them,  are  of  a  quasi  judicial  character.  In 
such  cases  the  courts  never  interfere  except  to  ascertain 
whether  or  not  the  proceeding  was  pursuant  to  the  rules  and 
laws  of  the  society ;  whether  or  not  the  proceeding  was  in 
good  faith ;  and  whether  or  not  there  was  anything  in  the 
proceeding  in  violation  of  the  lavv^  of  the  land.  If  it  is  found 
that  the  proceeding  was  had  fairly,  in  good  faith  and  pursu- 
ant to  its  own  laws,  and  that  there  was  nothing  in  it  in  vio- 
lation of  any  law  of  the  land,  then  the  sentence  is  conclusive 
like  that  of  a  judicial  tribunal.  Whitney  v.  Brooklyn  JEccl. 
So.,  5  Conn.,  405 ;  Gibbs  v.  Oilead  JEccl  So.,  38  id.,  158 ;  Otto 
V.  Journeymen  Tailors*  Union,  75  Cal.,  308 ;  Com.  ex  rel.  Bryan 
V.  Pike  Beneficial  So.,  8  Watts  &  Serg.,  250 ;  Anacosta  Tribe 
V.  Murback,  13  Md.,  91 ;  People  ex  rel.  Rice  v.  Board  of 
Trade,  80  111.,  134 ;  Robinson  v.  Tates  City  Lodge,  86  id., 
598;   White  v.  Brownell,  3  Abb.  Pr.  R.,  N.  S.,  818. 

Connelly's  name  was  stricken  from  the  rolls  and  he  was 
rendered  unaffiliated  by  a  vote  of  Baltic  Lodge  for  the  "  non^ 
payment  of  dues  only."  In  such  a  case  it  was  within  the 
jurisdiction  of  the  deputy  grand  master  Wheeler,  and  it  was 
his  dutjt  to  determine  whether  such  striking  from  the  rolls 
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was  illegal  or  not ;  and  if  he  found  it  to  be  illegal  according 
to  masonic  rules,  it  was  his  duty  to  order  the  name  to  be 
restored  to  the  rolls.  The  deputy  grand  master  having  in- 
vestigated the  circumstances  of  Connelly's  case  did  find  the 
vote  by  which  he  was  rendered  unaffiliated  to  be  void,  and 
he  ordered  his  name  to  be  restored  to  the  rolls,  and  it  was 
restored  as  of  the  date  of  his  apparent  suspension.  This 
judgment  of  the  deputy  grand  master  was  afl&rmed  by  the 
grand  master  of  the  state.  By  the  reversal  of  this  vote  of 
unaffiliation  and  by  the  action  of  Baltic  Lodge,  Connelly 
was  reinstated  as  of  the  date  of  that  vote,  and  he  stood 
as  a  member  of  that  lodge  at  the  time  of  his  death  as  if  no 
such  vote  had  ever  been  passed. 

It  is  objected  to  the  decision  of  the  deputy  grand  master 
that  it  was  not  made  till  after  Connelly  died.  His  death 
produced  no  change  in  the  rights  of  the  plaintiff  to  have  the 
unaffiliation  set  aside  if  it  was  illegal.  Possibly  she  had  no 
right  to  ask  for  such  reversal  until  his  death.  It  would  seem 
reasonable  therefore  that  her  right  to  procure  such  reversal 
ought  not  to  abate  by  his  death.  Marck  v.  Supreme  Lodge 
of  Knights  of  Honor ^  29  Fed.  Rep.,  896 ;  Lazenskg  v.  Same^  31 
Fed.  Rep.,  592.  A  copy  of  the  summons  used  by  the  Baltic 
Lodge  in  Connelly's  case  is  shown  in  the  finding.  It  is 
claimed  that  the  decision  of  depiity  grand  master  Wheeler, 
that  the  summons  did  not  conform  to  the  requirements  of 
the  Grand  Lodge,  is  not  supported  thereby.  That  objection 
is  not  open  to  us.  It  being  found  that  the  deputy  grand 
master  had  jurisdiction  to  act  in  the  matter,  his  decision, 
upon  a  question  of  fact  involved  in  the  case,  is  not  open  to 
review  by  a  court  of  law.  Chase  v.  Cheney^  68  lU.,  509 ; 
Walker  v.  Wainwright^  16  Barb.,  486. 

There  is  error  in  the  judgment  appealed  from,  the  {daint- 
iff  on  the  facts  found  being  entitled  to  recover  the  two  thou- 
sand dollars. 

In  this  opinion  the  other  judges  concurred. 
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COBEECTION  OP  AN  EbKOR  IN  A  NOTE  TO  THE  CaSE  OF 

King  vs.  Kilbride,  page  119. 

In  the  note  referred  to  the  description  of  the  mortgage 
debt  in  the  complaint  was  by  mistake  given,  instead  of  its 
description  in  the  mortgage  deed.  To  make  the  matter 
plain  the  following  is  substituted  for  the  entire  note  as  it 
ap|)ears  on  page  119. 

The  point  decided  in  the  last  paragraph  of  the  opinion  will  not 
be  understood  without  a  statement  of  the  facts  upon  which  the 
question  of  the  insuflBciency  of  the  description  of  the  debt  in  the 
mortgage  is  made.   The  debt  is  thus  described  in  the  mortgage : — 

^'  The  condition  of  this  deed  is  such,  that  whereas  the  said 
grantor  is  justly  indebted  to  the  said  grantee  in  the  sum  of  fifteen 
hundred  dollars,  as  evidenced  by  his  promissory  note  of  even 
date  herewith,  payable  to  said  grantee  or  order,  as  therein  ap- 
pears, with  interest  at  six  per  cent  per  annum,  payable  semi- 
annually ;  now  therefore,  if  said  note  shall  be  well  and  truly  paid 
according  to  its  tenor,  then  this  deed  shall  be  void,  otherwise  to 
remain  in  full  force  and  effect." 

The  note  was  as  follows  : 

"  Seymour,  June  29th,  1887. 
*'0n  the  first  day  of  August,  1887,  I  promise  to  pay  to  the 
order  of  John  King  the  sum  of  eighteen  dollars,  and  thereafter 
the.  further  sum  of  eighteen  dollars  on  the  first  day  of  each  suc- 
ceeding month  until  the  entire  sum  of  fifteen  hundred  dollars 
shall  have  been  paid  ;  any  fraction  of  said  sum  to  complete  said 
entire  sum  of  fifteen  hundred  dollars  to  be  paid  together  with  the 
last  payment,  with  interest  at  six  per  cent,  per  annum  payable 
semi-annually  upon  such  sum  as  shall  be  due.  The  maker  of 
this  note  hereby  resei-ves  the  right,  which  is  gi'anted  to  him  by 
the  payee,  that  he  shall  have  the  right  to  make  payments  to  any 
extent  upon  this  note  at  any  time  and  to  any  amount  in  excess  of 
said  eighteen  dollars  per  month.  Value  received.  William 
Kilbride." 
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RULES  OF  PRACTICE 

IN  THE 

SUPREME  COURT  OF  ERRORS 

AND  THE 

SUPERIOR   COURT, 

AND  WITH  REGARD  TO  THE  ADMISSION  AND  DISBARRING  OF  ATTORNEYS, 

As  revised  by  the  Judges  in  June,  1890,  under  the  provisions  of  the 
General  Statutes. 


I. 

RULES  FOR  PROCEEDINGS  UNDER  THE  PRACTICE  ACT. 

I. 

JOINDER   OP   PARTIES. 

Section  1.  In  suits  on  a  joint  contract,  whether  partnership 
or  otherwise,  the  personal  representatives  of  a  deceased  co- 
contractor  may  join  as  plaintiffs,  and  be  joined  as  defendants, 
with  the  survivor ;  provided  that,  where  the  estate  of  the  dece- 
dent is  in  settlement  in  this  state  as  an  insolvent  estate,  his 
personal  representatives  cannot  be  joined  as  defendants. 

Sec.  2.  Persons  severally  and  immediately  liable  on  the  same 
obligation  or  instrument,  including  parties  to  bills  of  exchange 
and  promissory  notes,  and  indorsers,  guarantors,  and  sureties, 
whether  on  the  same  or  by  a  separate  instmment,  may  all  or  any 
of  them  be  joined  as  defendants,  and  a  joint  judgment  may  be 
rendered  against  those  so  joined.  But  where  the  cause  of  action 
against  one  person  is  not  complete  until  after  suit  against  another, 
such  persons  cannot  be  joined  as  defendants. 

Sec.  3.  Persons  may  be  joined  as  defendants  against  whom 
the  right  to  relief  is  alleged  to  exist  in  the  alternative,  although 
a  right  to  relief  against  one  may  be  inconsistent  with  a  right  to 
relief  against  the  other. 

Sec.   4.  The  term  ** trustee  of  an  express  trust"  in  section 

36  (661) 
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886  of  the  General  Statutes,  Bhall  be  consti'ued  to  include  any 
person  with  whom,  or  in  whose  name,  a  contract  is  made  for  the 
benefit  of  another. 

Sec.  5.  If  a  part  interest  in  a  contract  obligation  be  assigned, 
the  assignor  (retaining  the  remaining  interest)  and  assignee  may 
loin  as  plaintiffs. 

Sec.  6.  If,  pending  the  action,  the  plaintiff  assign  the  cause 
of  action,  the  assignee,  on  his  written  application,  may  either  be 
joined  as  a  co-plaintiff,  or  substituted  as  a  sole  plaintiff,  as  the 
court  may  order ;  provided  the  same  sliall  in  no  manner  prejudice 
the  defense  to  the  action  as  it  stood  before  such  change  of 
parties. 

Sec.  7.  Where  the  plaintiff  may,  at  his  option,  join  several 
as  defendants  or  sue  them  separately,  judgment  without  satisfac- 
tion against  one  shall  not  bar  a  suit  against  another. 

Sec.  8.  In  all  cases  where  there  are  several  defendants  the 
court  may  make  such  order  as  it  may  deem  just,  to  prevent  any 
defendant  from  being  embarrassed  or  put  to  expense  by  being 
required  to  attend  to  any  proceedings  in  the  action  in  which  he 
may  have  no  interest ;  and  no  costs  shall  be  taxed  against  any 
defendant  with  which  he  is  not  justly  chargeable. 

n. 

COMPLAINTS. 

Section  1.  The  form  of  complaint  hereinafter  provided,  and 
denominated  "  The  Common  Counts^*'  may  be  used  for  the  com- 
mencement of  an  action  when  any  of  these  counts  is  an  appro- 
priate general  statement  of  the  cause  of  action ;  but  the  defendant 
whall  not  be  required  to  plead,  nor  shall  any  default  be  taken, 
until  the  plaintiff  has  filed  a  proper  bill  of  particulars,  or  such 
further  statement  by  way  either  of  a  substituted  complaint  or  of 
amendment  as  may  be  necessary  to  show  his  cause  of  action  as 
fully  as  is  required  in  other  cases  ;  and  such  statement,  where  the 
demand  is  founded  on  an  express  contract,  whether  executory  or 
executed,  shall  set  forth  the  tenns  of  the  contract.  Where  a  bill 
of  particulai*s  only  is  filed,  all  the  counts  not  applicable  thereto 
shall  be  struck  out  by  amendment. 

Sec.  2.  Where  the  defendant  has  wrongfully  sold  personal 
property  of  the  plaintiff,  the  latter  may  waive  the  tort,  affirm  the 
sale^  and  sue  for  the  proceeds.    But  in  the  case  of  a  wrongful 
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conversion  of  property  without  a  sale,  the  plaintiff  oannot  waive 
the  tort  and  declare  as  on  a  contract. 

Sec.  3.  In  an  action  for  goods  sold  at  a  reasonable  price,  if 
the  proof  is  that  they  were  sold  at  an  agreed  price,  the  plaintiff 
shall  not  be  precluded,  on  the  ground  of  a  variance,  from  recov- 
ering such  agreed  price ;  and  in  an  action  for  goods  sold  at  an 
agreed  price,  he  may  recover  a  different  or  a  reasonable  price,  if 
the  proof  fail  to  establish  the  price  alleged ;  and  the  like  rule 
shall  prevail  in  actions  for  work  done  or  materials  furnished. 

Sec.  4.  Where  separate  and  distinct  causes  of  action  (as  dis- 
tinguished from  separate  and  distinct  claims  for  relief,  founded 
on  the  same  cause  of  action  or  transaction,)  are  joined,  the  state- 
ment of  the  second  shall  be  prefaced  by  the  words  Second  County 
and  so  on  for  the  others;  and  the  several  paragraphs  of  each 
count  shall  be  numbered  separately,  beginning  in  each  count  with 
the  number  one. 

Sec.  5.  Injuries  to  character  within  the  meaning  of  section 
878  of  the  General  Statutes,  may  embrace  libel,  slander,  and 
malicious  prosecution. 

Sec.  6.  In  a  complaint  of  replevin  no  other  cause  of  action 
shall  be  joined. 

Sec.  7.  Where  several  torts  are  committed  simultaneously 
against  the  plaintiff  (as  a  battei*y  accompanied  by  slanderous 
words),  they  may  be  joined  as  causes  of  action  arising  out  of 
the  same  transaction,  notwithstanding  they  may  belong  to  dif- 
ferent classes  of  tort. 

Sec.  8.  A  cause  of  action  for  legal  relief  for  breach  of  con- 
tract may  be  joined  with  another  cause  of  action  for  equitable 
relief  growing  out  of  another  contract,  although  such  contracts 
are  in  no  way  related  to  each  other. 

Sec.  9.  The  plaintiff  may  claim  alternative  relief,  based  upon 
an  alternative  construction  of  his  cause  of  action. 

Sec.  10.  All  matters  heretofore  within  the  jurisdiction  of  a 
court  of  equity,  whether  du'ectly  or  as  incident  to  other  matters 
before  it,  may  be  heard  and  decided  by  the  court  without  a  jury, 
in  the  manner  heretofore  practiced  in  courts  of  equity;  but  a 
party  seeking  equitable  relief  shall  specifically  demand  it  as 
such,  unless  the  nature  of  the  demand  itself  indicates  that  the 
relief  sought  is  equitable  relief. 

Sec.  11.  In  a  complaint  demanding  specific  equitable  relief, 
and  also  damages,  as  equitable  relief  incident  thereto,  (as  for  the 
reformation  of  a  policy  of  insurance  and  the  payment  of  a  loss 
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uuder  the  same  as  reformed),  if  the  plaintiff  fail  to  make  oat  a 
case  for  specific  relief,  the  defendant  shall  have  a  reasonable 
opportunity  to  have  the  claim  for  damages  tried  to  the  jury. 

Sec.  12.  If  in  a  complaint  on  a  penal  bond  the  condition  is  not 
noticed,  the  plaintiff  shall  file,  at  the  first  opening  of  the  court  to 
which  his  writ  is  returnable,  an  amendment  to  the  complaint  re- 
ferring to  tlie  condition,  and  specifying  the  breaches  on  which  he 
relies. 

Sec.  13.  Where  the  plaintiff  desires  to  make  a  copy  of  any 
document  a  pai*t  of  bis  complaint,  he  may,  without  reciting  or 
annexing  it,  refer  to  it  as  Exhibit  A,  B,  C,  etc.,  as  fully  as  if  be 
had  set  it  out  at  length,  but,  in  such  case,  shall  file  such  exhibit 
or  exhibits  on  the  first  opening  of  the  court  to  which  the  writ  is 
returnable.  Where  such  copy  or  copies  exceed  in  all  two  pages 
in  length,  if  the  plaintiff  annexes  them  to  or  incorporates  them 
in  his  complaint  at  full  length,  he  shall  not  be  allowed  in  his 
costs  for  such  part  of  the  fees  of  the  officer  for  copies  of  such 
complaint  left  in  service  as  are  chargeable  for  copying  such 
instrument  or  instruments,  except  to  the  extent  of  two  pages. 

III. 

QEKBRAL   BULE8   OF   PLEADING. 

Section  1.  Acts  and  contracts  may  be  stated  according  to  their 
legal  effect,  but  in  so  doing  the  pleading  should  be  such  as  fairly 
to  apprise  the  advei-se  party  of  the  state  of  facts  which  it  is 
intended  to  prove.  Thus  an  act  or  promise  by  a  principal 
(other  than  a  corporation) ,  if  in  fact  proceeding  from  an  agent 
known  to  the  pleader,  should  be  so  stated ;  and  the  obligation  of 
a  husband  to  pay  for  necessaries  fuiiiished  to  his  wife  whom  he 
has  driven  from  his  house,  should  be  stated  according  to  the 
facts. 

Sec.  2.  It  shall  not  be  necessary  for  a  party  to  set  forth  in  any 
pleading  the  items  of  an  account  therein  alleged,  or  to  describe 
the  particular  articles  of  any  quantity  of  goods  (as,  for  instance, 
the  stock  of  merchandise  in  a  certain  store,  or  the  furniture  in  a 
certain  house)  as  to  which  a  conversion,  asportation,  lien,  or 
other  matter  is  alleged ;  but  in  such  case  a  particular  description 
of  the  various  items  or  articles  shall,  unless  the  court  otherwise 
order,  be  filed  before  any  default  is  taken  or  the  adverse  party 
required  to  answer. 
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Sec.  3.  Interest  and  costs  need  not  be  specifically  claimed  in 
the  demand  for  relief  in  order  to  recover  them. 

Sec.  4.  No  formal  profert  need  be  made  in  any  pleading. 

Sec  5.  It  is  unnecessary  lo  allege  any  promise  or  duty  which 
the  law  implies  from  the  facts  pleaded. 

Sec.  6.  In  all  cases  of  any  material  variance  between  allegation 
and  proof,  an  amendment  shall  be  permitted  at  any  stage  of  the 
trial.  If  such  allegation  was  made  without  reasonable  excuse, 
or  if  the  adverse  party  was  actually  misled  thereby  to  his  pre- 
judice in  maintaining  his  action  or  defence  upon  the  merits,  and 
this  is  shown  to  the  satisfaction  of  the  court,  such  amendment 
shall  be  made  only  upon  payment  of  costs,  and  such  other  tenns 
as  the  court  may  deem  proper ;  but  in  any  other  case  without 
costs.     Immaterial  variances  shall  be  wholly  disregarded. 

Sec.  7.  Transactions  connected  with  the  same  subject  of  ac- 
tion may  include  any  transactions  which  grow  out  of  the  subject- 
matter  in  regard  to  which  the  controversy  has  arisen;  as,  for 
instance,  the  failure  of  a  bailee  to  use  the  goods  bailed  for  the 
purpose  agreed,  and  also  an  injury  to  them  by  his  fault  or 
neglect ;  the  breach  of  a  covenant  for  quiet  enjoyment  by  the 
entry  of  the  lessor,  and  also  a  trespass  to  goods  committed  in 
the  course  of  the  entry. 

Sec.  8.  Supplemental  pleadings,  showing  matters  arising  since 
the  original  pleading,  may  be  filed  by  either  party ;  and  cross- 
complaints,  of  the  nature  of  cross-bills  in  equity,  touching  mat- 
ters in  question  in  the  original  complaint,  may  be  filed  by  the 
defendant  in  any  action,  whether  such  action  be  for  legal  or 
equitable  relief,  and  additional  parties  summoned  in  to  answer 
the  same  if  necessary. 

Sec.  9.  The  court  may  order  any  pleading  to  be  stricken 
out  which  discloses  no  reasonable  ground  of  action  or  defense. 

Sec.  10.  Proof  of  allegations  of  facts  wholly  immaterial  to  the 
right  claimed  by  the  pleadings  will,  on  objection,  be  excluded. 

IV. 

PLEADINGS   SUBSEQUENT  TO   THE   COMPLAINT. 

Section  1.  In  every  civil  action  in  the  Superior  Court,  Court 
of  Common  Pleas,  and  District  Court,  the  defendant,  if  he  does 
not  plead  in  abatement,  shall  answer  or  demur  within  thirty  days 
from  the  return  day  of  the  writ,  and  thereafter  the  pleadings  in  the 
action  shall  advance  at  least  one  step,  at  the  expiration  of  each 
successive  period  of  twenty  days,  until  the  same  sha/l  be  closed. 
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But  this  rule  sUall  not  be  applied  to  causes  which  are  contioued 
on  account  of  the  absence  of  the  defendant  from  the  state,  nor 
during  July  and  August ;  nor  shall  it  be  construed  to  prevent  the 
court  from  varying  the  progress  of  the  pleadings  in  any  cause  on 
motion. 

The  bill  of  particulars,  substituted  complaint,  or  amendment, 
provided  for  by  Rule  II,  sec.  1,  and  Rule  III,  sec.  2,  must  be 
died  in  each  of  said  courts  within  ten  days  after  the  return  day 
of  the  writ,  unless  otherwise  ordered  by  the  court ;  and  the  thirty 
(lays  within  which  the  adverse  party  is  required  to  plead  shall  run 
from  the  day  when  the  same  is  filed  ;  but  in  actions  before  justices 
of  the  peace  such  bill  of  particulars,  substituted  complaint  or 
amendment  must  be  filed  at  or  before  the  hour  named  in  the  writ 
for  the  appearance  of  the  defendant,  unless  it  be  otherwise 
agreed  by  the  parties  or  ordered  by  the  court. 

If  any  party  fail  to  plead,  agreeably  to  this  rule  or  the  order 
of  the  court,  he  shall  recover  no  costs  for  the  time  during  which 
he  remains  in  default,  even  if  he  eventually  obtain  judgment,  and 
the  court  may,  on  motion  of  the  other  pai'ty,  order  a  nonsuit, 
default,  or  judgment  on  a  cross  complaint,  counter-claibi,  or  set- 
off, as  the  case  may  be. 

Sec.  2.  All  pleas  shall  be  filed  with  and  kept  by  the  clerk  of 
the  court,  who  shall  indorse  upon  each  plea  the  time  when  it  is 
filed,  and  make  a  like  entry  on  his  docket.  It  shall  be  the  duty 
of  the  party  to  see  that  the  proper  indorsement  and  entry  are 
made  at  the  time  of  filing  his  plea. 

Sec.  3.  When  any  pleading  is  amended,  the  adverse  pai'ty 
shall  answer  or  reply,  or,  if  he  has  already  pleaded,  alter  his  plea 
if  he  so  desires,  within  ten  days  after  such  amendment,  or  such 
other  time  as  these  iniles  or  the  court  may  prescribe. 

Sec.  4.  Every  material  allegation  in  any  pleading  which  is  not 
denied  by  the  adverse  party  shall  be  deemed  to  be  admitted,  un- 
less he  avers  that  he  has  not  any  knowledge  or  information  there- 
of sufficient  to  form  a  belief. 

Sec.  5.  Pleading  a  general  denial,  when  there  is  any  material 
allegation  in  the  complaint  which  the  defendant  either  knew  was 
true,  or  did  not  believe  to  be  untrue,  shall  subject  the  party  to 
the  payments  provided  for  in  section  882  of  the  General  Statutes. 
Counsel  fees,  taxable  under  said  section,  shall  not  be  less  than 
five  doiars. 

Sec  6.  No  facts  can  be  proved  under  either  a  general  or 
special  ienial  except  such  as  show  that  the  plaintiff*s  statements 
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of  fact  ai*e  untrue.  Facts  which  are  consistent  with  such  state- 
ments, but  show,  notwithstanding,  that  he  has  no  cause  of 
action,  mast  be  specially  alleged.  Thus,  accord  and  satisfaction, 
arbitrament  and  award,  coverture,  duress,  fraud,  illegality  not 
apparent  on  the  face  of  the  pleadings,  infancy,  that  the  defend- 
ant was  non  compos  mentis^  payment,  release,  and  the  statute  of 
limitations,  must  be  specially  pleaded ;  while  advantage  may  be 
taken,  under  a  simple  denial,  of  such  defenses  as  cootributoi*y 
negligence,  the  statute  of  frauds,  or  title  in  a  third  person  to 
what  the  plaintiff  sues  upon  or  alleges  to  be  his  own. 

Sec.  7.  Denials  must  fairly  meet  the  substance  of  the  allega- 
tion denied.  Thus,  when  the  payment  of  a  certain  sum  is  alleged, 
and  in  fact  a  less  sum  was  paid,  the  defendant  cannot  simply 
deny  the  payment  generally,  but  must  set  forth  how  much  was 
paid  to  him ;  and  where  any  matter  of  fact  is  alleged  with  divers 
circumstances,  some  of  which  are  untruly  stated,  it  shall  not  be 
sufficient  to  deny  it  as  alleged,  but  so  much  as  is  true  and 
material,  should  be  stated  or  admitted,  and  the  rest  only 
denied. 

Sec.  8.  Where  several  matters  of  defense  are  pleaded,  each 
must  be  pleaded  separately,  and  must  refer  to  the  cause  of  action 
which  it  is  intended  to  answer.  Where  the  complaint  is  for  more 
than  one  cause  of  action,  set  forth  in  several  counts,  each  sep- 
arate matter  of  defense  should  be  preceded  by  a  designation  of 
the  cause  of  action  which  it  is  designed  to  meet,  in  this  manner : 
First  defense  to  first  count;  Second  defense  to  first  count;  First 
defense  to  second  count;  and  so  on.  Any  statement  of  a  matter 
of  defense  resting  in  part  upon  facts  pleaded  in  any  preceding 
statement  in  the  same  answer,  may  refer  to  those  facts  as  thus 
recited  without  otherwise  repeating  them. 

Sec.  9.  A  reply  may  contain  two  or  more  distinct  avoidances 
of  the  same  defense  or  counter-claim ;  but  they  must  be  sepa- 
rately stated  and  numbered. 

Sec.  10.  Pleas  in  abatement,  demurrers,  answers  and  replies 
may  be  to  the  whole  or  to  a  part  only  of  the  pleading  of  the  ad- 
verse party,  but  when  they  apply  only  to  a  part  thereof  it  must 
be  so  stated,  and  such  part  clearly  indicated. 

Sec.  11.  Where  any  i-elief  demanded  by  the  plaintiff  cannot 
properly  be  demanded  upon  the  allegations  of  the  complaint, 
althoogh  these  may  be  sufficient  to  call  for  some  other  relief,  the 
defendant  may  demur  to  the  relief  so  improperly  demanded. 

Sec.  12.  No  issue  need  be  joined  on  a  demurrer,  nor  need  any 
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pleadings  be  formally  closed  either  to  the  court  or  to  the  jury, 
but  the  denial  of  any  material  allegation  shall  constitute  an  issue 
of  fact. 

Sec.  13.  Any  exception  for  misjoinder  of  causes  of  action, 
whether  in  the  same  or  separate  counts,  must  be  taken  by  de- 
murrer, and  if  not  so  taken  will  be  deemed  to  be  waived,  and 
cannot  constitute  any  cause  for  a  new  trial  or  proceedings  in 
error. 

V. 

COUNTER-CLAIMS  AND   CBOSS-COMPLAIirrS. 

SEC?noN  1.  Counter-claims  for  equitable  relief,  of  the  nature 
of  cross-bills  in  equity,  may  be  pleaded  by  themselves,  and  may 
be  known  as  Cross-complaints. 

Sec.  2.  Where  a  co-defendant  is  made  a  party  defendant  to  a 
cross-complaint  or  coanter-claim,  a  copy  thereof  shall  be  de- 
livered to  him  or  his  attorney  within  ten  days  after  the  same  is 
filed. 

Sec  3.  The  withdrawal  of  an  action,  after  a  cross-complaint 
or  counter-claim,  whether  for  legal  or  equitable  relief,  has  been 
filed  therein,  shall  not  impair  the  right  of  the  defendant  to  prose- 
cute such  cross-complaint  or- counter-claim  as  fully  as  if  such 
action  had  not  been  withdrawn. 

Sec.  4.  If  in  a  suit  pending  before  any  court  having  a  limited 
pecuniary  jurisdiction  a  cross-complaint  or  counter-claim  is 
legally  filed  for  an  amount  exceeding  the  limit  of  the  jurisdiction 
of  the  court,  the  same  proceedings  may  be  had  as  are  provided 
in  the  case  of  pleas  by  section  1018  of  the  General  Statutes. 

Sec.  5.  No  costs  shall  be  taxed  in  favor  of  a  defendant  re- 
covering judgment  on  a  counter-claim  or  set-off  which  accrued 
before  the  same  was  filed  or  pleaded. 

VI. 

AMENDBtEMTS. 

Section  1 .  Complaints  for  breach  of  contract  may  be  amended 
so  as  to  set  forth,  instead,  a  cause  of  action  founded  on  a  tort, 
arising  from  the  same  transaction  or  subject  of  action ;  and  com- 
plaints founded  on  a  tort  may  be  amended  so  as  to  set  forth, 
instead,  a  cause  of  action  for  a  breach  of  contract  arising  out  of 
the  same  transaction  or  subject  of  action. 

Sec  2.  If  on  the  trial,  whether  upon  an  issue  of  fact  or  of 
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law,  of  a  cause  wherein  equitable  reUef  is  demanded,  it  appears 
ttiat  the  plaintiff  is  not  entitled  to  such  relief,  but  may  be  entitled 
to  legal  relief,  the  court  may  permit  the  complaint  to  be  amended 
so  as  to  present  a  proper  case  for  the  latter  relief ;  and  in  like 
manner  a  complaint  demanding  legal  relief  may  be  so  amended 
as  to  entitle  the  plaintiff  to  equitable  relief. 

Seo.  3.  If  any  complaint  be  so  amended  as  to  call  for  legal 
relief  instead  of  equitable,  the  court  shall  not  proceed  to  judg- 
ment until  the  defendant  has  had  a  reasonable  opportunity  to 
put  the  issue  or  issues  on  which  the  new  claim  for  relief  may  be 
based  on  the  jury  docket. 

Sec.  4.  In  all  actions  not  brought  before  justices  of  the 
peace  the  complaint  may  be  amended  without  costs  during  the 
first  thirty  days  after  the  retuni  day  of  the  writ,  but,  after  such 
time,  only  on  payment  of  costs,  unless  the  court  otherwise  direct. 

vn. 

MOTIONS    AND    NOTICES. 

Section  1.  All  interlocutory  orders  which  may  be  made  by  the 
court  under  the  statutes,  may  be  applied  for  orally,  by  motion, 
except  where  it  is  otherwise  expressly  provided. 

Sec.  2.  Where  the  pleadings  do  not  fully  disclose  the  ground 
of  claim  or  defense,  and  the  adverse  party  desires  an  order  for 
fuller  and  more  particular  statements,  he  shall  make  his  motion 
therefor  in  writing,  and  the  form  and  manner  of  proceeding 
thereon  shall  be  similar  to  those  prescribed  as  to  motions  to  ex- 
punge in  section  882  of  the  General  Statutes. 

Sec.  3.  Any  application  to  cite  in  or  admit  new  parties  must 
be  in  writing  and  state  briefly  the  grounds  upon  which  it  is  made. 

Sec.  4.  Service  of  copies  of  any  written  motions,  required  by 
the  act,  may  be  made  by  any  indifferent  person. 

Sec.  5.  The  "reasonable  notice"  required  by  section  894  of 
the  General  Statutes  may  be  any  notice,  whether  written  or  oral, 
which  the  judge,  to  whom  the  application  is  made,  may  deem 
and  find  to  be  reasonable  under  the  particular  circumstances  of 
the  case ;  but  in  ordinary  cases  written  notice  should  be  given, 
signed  by  tlie  defendant  or  his  attorney. 

vni. 

TRIAL  AND  JUDGMENT. 

Section  1.  Where  the  pleadings  in  an  action  present  both  issues 


Digiti 


ized  by  Google 


670  RULES  01  PRACTICE. 

of  law  aud  of  fact,  the  issaes  of  law  must  be  first  tried,  ouless 
the  court  otherwise  directs. 

Sec.  2.  If  some,  but  not  all,  of  the  issues  in  a  cause  are  pat 
to  the  jury,  the  remaining  issue  or  Issues  shall  be  tried  first, 
unless  the  court  otherwise  direct. 

Sec.  3.  The  court  may,  upon  motion,  for  special  cause, 
order  a  separate  trial  between  the  plaintiff,  or  one  or  more  of 
several  plaintiffs,  aud  the  defendant,  or  one  or  more  of  sevei*al 
defendants. 

Sec.  4.  An  admission  of  the  existence  and  due  execution  of  a 
document,  in  the  manner  provided  for  in  section  1045  of  the 
General  Statutes,  shall  not  be  deemed  to  waive  any  just  excep- 
tions to  its  competency  or  relevancy,  but  shall,  unless  otherwise 
expressed*  be  deemed  to  include  an  admission  of  its  delivery,  and 
that  it  has  not  since  been  altered. 

Sec.  5.  Where  a  complaint  embracing  matters  calling  for  both 
equitable  and  legal  relief  is  tried  to  the  jury,  either  by  agi*ee- 
ment  of  the  parties  or  order  of  coui*t  under  section  1031  of  the 
General  Statutes,  the  court  may  render  such  judgment,  not  in- 
consistent with  the  verdict,  as  it  may  deem  proper,  either  for 
legal  or  equitable  relief,  or  both. 

Sec.  6.  Upon  a  default  the  plaintiff  can  have  no  greater 
relief  than  that  demanded  in  his  complaint,  but  in  any  other  case 
the  court  may,  in  its  discretion,  upon  a  proper  amendment,  grant 
him  any  other  relief  consistent  with  the  case  made  on  tlie  trial 
and  embraced  within  the  issue. 

Sec.  7.  In  all  cases  not  pending  before  a  justice  of  the  peace, 
whether  the  relief  sought  be  legal  or  equitable  in  its  nature,  judg- 
ment may  be  given  for  or  against  one  or  more  of  several  plaintiffs, 
and  for  or  against  one  or  more  of  several  defendants,  and  the 
court  may  determine  the  ultimate  rights  of  the  parties  on  each 
side  as  between  themselves,  and  grant  to  the  defendant  any 
affirmative  relief  to  which  he  may  be  entitled. 

Sec  8.  Where  legal  and  equitable  matters  or  claims  for 
relief,  arising  out  of  the  same  transaction,  or  transactions  con- 
nected with  the  same  su  aject  of  action,  are  joined  in  the  same 
complaint,  or  where  any  pleading  setting  forth  a  matter  which, 
before  the  adoption  of  tie  act,  would  have  been  cognizable  only 
at  law,  is  met  by  setting  up  some  equitable  matter,  either  by 
itself  or  in  connection  with  a  legal  defense,  the  costs  upon  the 
whole  case  shall  be  at  the  discretion  of  the  court:  but  where 
legal  and  equitable  causes  of  action  which  are  wholly  unconnect- 
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ed  with  each  other  are  joined  in  he  same  complaint,  tiie  costs 
upon  the  judgment  on  the  equitable  causes  of  action  only  shall 
be  discretionary. 

IX. 

RULES   OP  CONSTRUCTION. 

Section  1.  Nothing  in  these  miles  shall  be  construed  as  giving 
justices  of  the  peace  jurisdiction  over  any  equitable  cause  of 
action  or  defense. 

Sec.  2.  The  word  "  may,"  as  used  in  statutes  regulating  pro- 
cedure in  civil  actions  or  in  these  rules,  shall  in  no  case  be  con- 
strued as  imperative. 

Sec.  3.  The  forms  heretofore  promulgated  for  use  under  the 
Practice  Act  may  be  used,  and  shall  be  deemed  sufficient,  in  all 
cases  to  which  they  are  applicable ;  subject  to  the  right  of  the 
pai-ty  to  amend,  and  of  the  court  to  order  fuller  or  more  particu- 
lar statements  under  section  880  of  the  General  Statutes. 

Sec  4.  Statutes  regulating  procedure  in  civil  actions  shall  be 
favorably  and  liberally  construed  as  remedial  statutes,  and  shall 
not  be  affected  by  the  doctrine  that  statutes  in  derogation  of  the 
common  law  are  to  be  strictly  construed. 


II. 

GENERAL  RULES  OF  PRACTICE  OF  THE  SUPREME 
COURT  OF  ERRORS  AND  SUPERIOR  COURT. 

I. 

APPEARANCE   OF  PARTIES. 

Section  1.  The  attorney  of  the  plaintiff,  or,  if  there  be*  no 
attorney,  the  plaintiff  himself,  shall  enter  his  appearance,  by 
causing  his  name  to  be  entered  upon  the  docket,  on  or  before  the 
opening  of  the  court  on  the  day  following  the  return  day  of  the 
writ,  and  If  no  such  appearance  shall  be  entered,  it  shall  be  law- 
ful for  the  clerk,  upon  the  appearance  of  the  defendant,  as  here- 
inafter specified,  to  enter  up  judgment  of  nonsuit  against  the 
plaintiff. 

The  attorney  of  the  defendant,  or,  if  there  be  no  such  attorney, 
the  defendant  himself,  shall  in  like  manner  enter  his  appearance 
on  or  before  the  opening  of  the  ODurt  on  the  second  day  after  the 
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return  day  of  the  writ ;  and  on  failure  thereof  it  shall  be  lawful 
for  the  clerk,  if  the  plaintiff  shall  have  appeared  as  aforesaid,  to 
enter  up  judgment  against  the  defendant ;  provided  that  nothing 
herein  contained  shall  be  construed  to  prevent  the  court,  in  the 
exercise  of  its  discretion,  from  allowing  an  appearance  of  either 
party,  for  reasonable  cause,  at  any  subsequent  period. 

Sec.  2.  An  appearance  for  the  plaintiffs  or  the  defendants, 
as  the  case  may  be,  where  there  are  several,  shall  be  deemed  to  be 
a  general  appearance  for  all  of  them,  unless  stated  to  the  clerk  to 
be  for  one  or  more  only,  and  so  entered  on  the  docket. 

II. 

SHORT   CALENDAR   AND   TRIAL   LISTS. 

Section  1.  The  clerks  of  the  Superior  Court  in  their  respec- 
tive counties  shall  keep  two  separate  lists  of  cases  claimed : 

Fu-st.     A  Short-Calendar  List. 

Second.     A  Trial  List. 

Cases  in  which  the  pleadings  have  terminated  in  an  issue  or 
issues  of  fact,  decisive  of  the  merits  of  the  case,  or  issue  of  fact 
to  the  jury,  and  hearings  in  damages  on  defaults  and  demurrers 
oveiTuled,  shall  be  placed  on  the  trial  lists,  and  no  others. 

All  other  cases,  including  questions  as  to  the  terms  or  form  of 
a  decree  or  judgment  to  be  rendered  on  the  report  of  a  committee 
or  auditors  or  award  of  arbitrators ;  pleas  in  abatement,  where 
the  issue  is  closed  to  the  court;  foreclosures,  where  the  only 
question  is  as  to  the  time  to  be  limited  for  redemption ;  and  un- 
contested divorce  cases,  and  all  issues  of  law,  may  be  placed  on 
the  short-calendar  list.  During  the  sessions  of  the  court  for 
civil  business  the  uncontested  divorce  cases  shall  be  placed  at  the 
foot  of  said  lists,  and  heard  in  their  order  thereon. 

Sec.  2.  Any  party  to  a  case  desiring  the  same  placed  upon 
either  of  said  lists  shall  give  written  notice  of  such  desire  to  the 
clerk,  and  if  the  same  is  claimed  for  the  short-calendar  list  such 
notice  shall  be  given  at  least  forty-eight  hours  before  the  opening 
of  the  couii;  on  short-calendar  day.  Such  wiitten  notice  shall,  if 
the  case  is  claimed  for  the  shoiircalendar  list,  specify  the  parti- 
cular motion  or  kind  of  order,  decree,  judgment  or  other  action 
of  the  court  to  be  asked  for.  When  such  notice  is  given  to  the 
clerk,  the  clerk  shall  note  thereon  the  time  when  it  was  received 
by  him.  If  any  case  is  claimed  as  privileged  the  notice  must  so 
state,  and  give  the  ground  of  such  privilege. 
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The  clerk  shall  at  once  and  before  said  case  is  placed  on  the 
list  give  written  notice  by  mail  or  otherwise  to  each  of  the  attor- 
neys appearing  in  said  cause  that  such  case  has  been  claimed. 

Sec.  3.  If  in  the  opinion  of  the  court  no  sufficient  notice  has 
been  given  to  any  pail^y  interested  that  the  case  has  been  claimed, 
the  case  or  matter  will  be  postponed,  or  stricken  from  the  list,  or 
otherwise  disposed  of,  at  the  discretion  of  the  couii;. 

Sec.  4.  Cases  may,  by  special  order  of  the  court,  be  placed 
upon  either  or  both  lists  for  the  trial  or  disposition  of  any  matter. 
Any  case  improperly  placed  upon  either  list  will  be  stricken  off 
by  the  court. 

Sec.  5.  Cases  claimed  for  the  short-calendar  list  shall  be 
placed  by  the  clerk  on  said  list  in  the  order  in  which  they  shall 
be  claimed.  Privileged  cases  shall  be  placed  at  the  head  of 
the  trial  list  in  the  order  of  their  privilege,  the  ground  of 
privilege  being  stated.  All  other  cases  claimed  for  the  trial  list 
six  days  before  the  opening  of  a  session  of  the  court,  shall  be 
placed  by  the  clerk  on  said  list  in  their  order  on  the  docket ;  and 
cases  claimed  for  said  list  later  than  six  days  before  the  opening 
of  the  session  shall  be  placed  thereon  in  the  order  in  which  they 
are  claimed. 

Sec.  6.  Cases  on  the  trial  list  in  which  an  issue  of  fact  is 
joined  to  the  jury  will  be  so  indicated  by  the  addition  of  the  word 
"  Jury  "  by  the  clerk. 

Sbc.  7.  All  motions  must  be  placed  on  the  shoi*t-calendar  list 
when  practicable,  and  no  motions  will  be  heard  which  are  not  on 
said  list  and  which  ought  to  have  been  placed  thereon ;  provided 
that  any  motion  in  a  case  on  trial,  or  assigned  for  trial,  may  be 
disposed  of  by  the  couit  at  its  discretion,  or  ordered  upon  the 
short-calendar  list  on  terms  or  otherwise. 

Sec.  8.  Cases  upon  both  of  said  lists  shall  stand  for  trial  in  the 
order  of  their  respective  lists,  subject  to  the  order  of  privilege 
that  may  exist  by  statute,  rule  of  court,  or  practice,  and  to  the 
special  order  of  the  court. 

Sec.  9.  A  day  will  be  fixed  by  the  judges  prior  to  the  opening 
of  eiich  session  of  the  court,  on  which  day  a  judge  will  be  present 
at  the  court-room  to  dispose  of  cases  on  the  short-calendar  list, 
and  make  assignments  from  the  trial  list  for  days.  If  no  judge 
is  in  attendance  at  the  time  fixed,  the  bar  shall  meet  at  said  time 
and  make  such  assignments. 

Sec  10.  The  cases  standing  on  the  short-calendar  list  shall 
stand  assigned  for  disposition  for  the  day  fixed  by  the  judges. 
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and  if  said  short-caleudar  list  shall  not  on  that  day  be  wholly 
disposed  of,  the  court  will,  upon  adjourned  days,  proceed  with 
said  list  at  its  discretion.  When  the  special  matters  for  which  a 
case  is  placed  upon  the  short-calendar  list  have  been  disposed  of 
the  case  will  be  stricken  from  said  list. 

Sec.  11.  No  assignment  for  tnal  shall  be  made  of  cases  on 
the  trial  list  in  which  the  pleadings  are  not  closed  on  the  issue 
to  be  tried. 

Sec.  12.  When  the  court  is  in  session  the  judge  will  assign 
cases  standing  on  the  trial  list  for  particular  days. 

Sec.  13.  Matters  on  the  short-calendar  list  may,  by  agreement 
of  the  paities,  be  heard  and  disposed  of  by  any  judge  of  the 
Superior  Court  in  any  county,  who  shall  certify  his  decision  to 
the  clerk. 

Sec  14.  Days  upon  which  short-calendar  lists  will  be  taken 
up,  and  the  beginning  of  sessions  for  the  disposition  of  matters 
on  the  trial  list,  will  be  fixed  at  the  annual  and  special  meeting 
of  the  judges,  and  a  judge  will  then,  and  at  such  further  times 
and  places  as  may  be  fixed  by  adjournment,  be  in  attendance  to 
dispose  of  cases  and  matters  upon  said  respective  lists.  Special 
sessions  will  be  held  from  time  to  time  when  necessary  and  prac- 
ticable, upon  application  therefor  to  the  chief  justice. 

Sec  15.  One  of  the  judges  will,  from  time  to  time,  notify  the 
several  clerks  of  the  times  and  places  of  holding  court  fixed  by 
the  judges,  and  of  the  time  and  place  of  beginning  of  special  ses- 
sions, and  the  several  clerks  shall  print  and  distribute  among  the 
members  of  the  bar  of  their  respective  counties,  and  among  those 
appearing  in  the  cases,  and  also  post  and  keep  posted  conspicu- 
ously in  their  offices,  a  full  list  of  the  times  and  places  when  and 
where  terms  and  sessions  are  to  be  held. 

Sec  16.  Before  the  beginning  of  every  session  the  clerk  shall 
print  and  distribute  among  the  bar  of  the  county,  and  those  ap- 
pearing in  the  cases  on  said  list,  a  list  of  the  causes  on  the  trial 
list,  and  during  the  session  of  court  at  intervals  of  every  two 
weeks,  if  any  cases  are  claimed  for  the  trial  list,  shall  so  print 
and  distribute  a  list  of  such  additional  cases  as  may  be  claimed 
during  such  interval ;  and  when  cases  are  assigned  for  days  the 
clerk  shall  so  print  and  distribute  a  list  of  the  cases  so  assigned. 

Sec  17.  During  sessions  of  court  for  the  trial  of  cases  the 
short-calendar  will,  in  the  absence  of  special  order,  be  taken  up 
at  10  A.  M.  on  Fridays ;  and  at  the  same  hour  on  other  short- 
calendar  days.     In  counties  where  the  law  provides  that  the 
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Superior  Court  shall  be  held  in  more  than  one  place  in  such 
county  separate  trial  lists  will  be  kept  for  each  of  said  places. 
There  will  be  but  one  short-calendar  list  in  each  county. 

m. 

PRIVILEGED   cases;   ASSIGNMENTS;   AND   CALLING  THE   DOCKET. 

Section  1.   The  following  classes  of  cases,  in  the  order  in 
which  they  are   hereinafter  aiTanged,   shall  be  deemed  to  be 
privileged  in  respect  to  their  assignment  for  trial  in  the  Superior 
Court. 
I.  All  actions  privileged  by  statute,  namely : 

I.  Writs  of  habeas  corpus, 

'  2.  All  civil  actions,  except  upon  probate  bonds  brought  by  or 
on  behalf  of  the  state,  including  informations  on  the  relation  of 
a  private  individual.  Gen.  Stat,  sec.  1112. 

3.  Appeals  from  probate,  and  from  the  doings  of  commission- 
ers appointed  by  coui-ts  of  probate.  Gen.  Stat.,  sec.  1113. 

4.  Actions  brought  by  receivers  of  insolvent  corporations,  by 
order  of  the  court  by  which  such  receivers  were  appointed. 

Gen.  Stat.,  sec.  1113. 

5.  Foreclosure  petitions  by  bondholders  under  railroad  mort- 
gages. Gen.  Stat,  sec.  3573. 

6.  Applications  for  removal  of  mortgage  trustee  of  railroad. 

Gen.  Stat.,  sec.  3577. 

7.  Writs  of  en-or  in  cases  of  summary  process. 

Gen.  Stat,  sec.  1113. 

8.  Any  objections  made  to  the  acceptance  of  the  report  of  a 
committee,  or  auditor,  or  award  of  an  arbitrator. 

Gen.  Stat,  sec.  1113. 

9.  Complaints  to  enjoin  nuisances  occasioned  by  factories. 

Gen.  Stat,  sec.  1278. 

10.  Proceedings  in  rem  for  the  seizure  of  intoxicating  liquors. 

Gen.  Stat,  sec.  3086. 

II.  Complaints  to  alter  bounds  of  drain  companies. 

Gen.  Stat.,  sec.  2036. 

12.  Appeals  from  boai'ds  of  relief .        Gen.  Stat.,  sec.  3862. 

13.  Contested  divorce  cases.  Gen.  Stat.,  sec.  2805. 
n.  Motions  to  dissolve  temporary  injunctions. 

ni.  Motions  for  temporary  injunc^ons. 
IV.  Writs  of  we  exeat, 
V.  Writs  of  mandamus. 
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VI.  Complaints  for  appointment  of  a  receiver. 
VII.  Disclosures  by  garnishees. 

VIII.  Writs  of  error. 
IX.  Hearings  to  the  court  in  damages,  on  default  or  de- 
murrer overruled. 

Sec.  2.  All  causes  assigned  for  trial  on  a  specified  day  will  be 
considered  as  assigned  for  the  opening  of  th»  court  on  that  day, 
at  which  time  the  parties  must  be  ready  for  trial.  The  court  in 
its  discretion  may  proceed  to  the  trial  of  either  of  said  causes, 
but  without  satisfactory  reasons  to  the  contrary  such  causes  will 
be  called  for  trial  in  the  order  in  which  they  stand  on  the  list  of 
assignments. 

Sec.  3.  The  state's  attorney  in  each  county  shall  give  to  the 
clerk  of  the  Superior  Couii,  in  such  county,  at  least  six  days 
before  any  session  of  the  Superior  Court  therein,  written  notice 
of  the  day  of  said  court  on  which  he  will  begin  the  trial  of  crim- 
inal causes ;  and,  so  far  as  he  is  able,  shall  at  the  same  time  file 
with  said  clerk  a  list  of  said  causes,  arranged  by  days,  in  the 
order  in  which  he  proposes  to  try  the  same. 

Sec.  4.  In  each  county,  during  the  last  term  or  session  prior 
to  the  month  of  July  in  each  year,  the  judge  shall,  upon  some 
day  of  which  suflScient  notice  shall  have  been  given  to  counsel, 
call  the  docket,  and  discontinue  or  otherwise  dispose  of  such  un- 
tried cases  thereon  as  have  been  pending  one  year,  and  cases  in 
which  there  is  default  of  appearance,  unless  cause  be  shown  for 
the  continuance  of  such  cases. 

Sec.  5.  The  judge  shall  cause  the  clerk  to  prepare  printed 
lists  of  all  cases  so  discontinued,  and  to  mail  a  copy  of  the  same 
to  all  counsel  interested ;  and  shall  fix  a  day  to  hear  motions  to 
restore  any  of  said  cases  to  the  docket,  notice  of  which  shall  be 
printed  upon  said  lists. 

IV. 

ATTORNEYS. 

Section  1.  No  more  than  one  counsel  on  each  side  in  the 
Superior  Court  shall  be  heard  on  any  question  of  evidence,  or 
upon  any  interlocutory  motion  or  plea  in  abatement. 

Sec.  2.  The  counsel  who  commences  the  examination  of  a 
witness,  either  in  chief  or  on  cross-examination,  most  alone  con- 
duct it ;  and  no  associate  counsel  will  be  permitted  to  interrogate 
the  witness. 
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Sec.  3.  The  counsel  in  support  of  a  demurrer,  a  writ  of  eiTor, 
an  appeal  to  the  Supreme  Court  of  Errors,  or  a  motion  in  arrest 
of  Judgment,  or  in  support  of  the  affirmative  of  an  issue  of  fact, 
will  be  entitled  to  begin  the  trial,  and  to  open  and  close  the 
argument.  Where  several  issues  are  to  be  tried  together,  as  to 
some  of  which  the  plaintiff  and  as  to  others  the  defendant  has 
the  affiimative,  the  court  shall  determine,  in  its  discretion,  which 
party  shall  open  and  close. 

Sec.  4.  On  the  trial  of  criminal  causes  the  state's  attorney 
in  his  preliminary  statement  will  not  be  permitted  to  state  facts 
and  circumstances  enforcing  the  guilt  of  the  accused,  but  will 
confine  himself  to  such  general  facts  and  explanations  as  may  be 
necessary  to  enable  the  jury  to  understand  the  relevancy  and  ap- 
plication of  the  evidence  which  he  expects  to  introduce. 

Sec.  5.  The  attorneys'  bills  due  to  the  clerks  of  the  Superior 
Court  and  of  the  Supreme  Couii;  of  Errors,  must  be  paid  during 
the  same  session  of  the  court  at  which  they  become  due.  No 
attorney  who  shall  neglect  the  payment  of  his  clerk's  bill  as 
aforesaid  will  be  peimitted  to  enter  his  name  on  the  docket,  or 
appear  as  an  attorney  or  counsellor  for  any  party,  at  a  subse- 
quent term,  until  such  bills  shall  be  paid. 

Sec.  6.  In  causes  in  which  there  shall  be  an  appearance  by 
attorney  for  the  defendant  in  the  Superior  Court,  the  plaintiff 
may  at  any  time  I'equire  such  attorney  to  state  to  the  court 
whether  he  has  satisfactory  reasons  to  believe,  and  does  in  truth 
believe,  that  there  exists  a  bond  fide  defense  to  the  plaintiff's 
action,  and  whether  such  defense  will  be  made,  together  with  the 
nature  or  substance  of  it,  and  whether  there  will  be  a  trial  in 
such  cause.  And  if  such  attorney  shall  refuse  to  disclose  as  re- 
quired, or  shall  not  satisfy  the  court  that  such  defense  will  be 
made  or  such  trial  had,  the  court  may  order  judgment  to  be 
entered  for  the  plaintiff. 

If  such  attorney,  upon  such  inquiry,  shall  intentionally  mislead 
the  court,  or  shall  make  a  false  statement  with  a  view  to  procure 
the  continuance  or  postponement  of  said  action,  the  court  may 
suspend  him  from  practice  as  an  attorney  in  said  court  for  such 
time  as  it  shall  deem  proper. 

V. 

FAILURE  TO  COMPLY  WFTH  ORDER  OR  RULE. 

If  a  party  fails  to  comply  with  an  order  or  rule  he  will  be  non- 
VoL.  Lvm.— 37 
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suited  or  defaulted,  andj^upon  motion  to  set  aside  such  nonsuit 
or  default  the  court  may^rant  the  motion,  upon  compliance  with 
such  terms  as  the  court  may  impose. 

VI. 

BILLS  OF  EXCEPTIONS. 

No  bill  of  exceptions  will  be  allowed  in  the  Superior  Court, 
except  in  cases  where  an  adequate  remedy  is  not  afforded  by  an 
appeal. 

vn. 

BILLS   OP   PARTICULARS. 

Section  1.  Bills  of  particulars  may  be  amended,  by  leave  of 
the  court,  in  the  same  manner  and  upon  the  same  terms  as  com- 
plaints are  amendable  by  law. 

Sec.  2.  In  all  actions  upon  contract,  when  damages  are  to  be 
assessed  upon  a  judgment  by  default,  the  plaintiff  must  file  an 
account,  copy,  statement  or  bill  of  particulars  verified  by  oath, 
unless  the  court  shall  dispense  with  the  same. 

vm. 

BONDS  FOR  PROSECUTION. 

Bonds  given  for  the  prosecution,  or  upon  appeal  of  an  action, 
or  as  special  bail,  may  be  changed  or  renewed,  and  other  bonds 
taken  in  lieu  of  them  by  the  Superior  Court,  for  reasonable  cause. 

IX. 

COBnaiTEES   AND   AUDFTORS. 

When  any  suit  shall  be  referred  to  a  committee  or  auditor  no 
trial  of  the  same  will  be  had  by  the  court  unless  upon  the  agree- 
ment .  of  the  parties  or  by  an  order  of  court  said  reference  be 
revoked.  In  case  a  suit  so  referred  be  not  heard  by  said  auditor 
or  committee  before  the  next  session  of  the  court,  said  auditor 
or  committee  will  be  reappointed  without  a  formal  motion  by 
either  party ;  and  the  clerk  may  make  the  necessary  entries 
therefor  without  any  special  order  from  the  court. 

X. 

CONTINUANCES. 

Whenever  a  motion  is  made  for  the  continuance  of  a  cause  on 
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aocoQDt  of  the  absence  of  a  material  witness,  such  motion,  if  the 
adverse  party  require  it,  shall  be  supported  by  an  affidavit,  stat- 
ing the  name  of  the  absent  witness,  if  known,  and  the  particular 
facts  which,  it  is  believed,  can  be  proved  by  him,  with  the 
grounds  of  such  belief.  The  court  in  its  discretion  may  refuse 
to  continue  such  cause  if  the  adverse  party  will  admit  that  the 
absent  witness  would,  if  present,  testify  to  the  facts  stated  in  the 
affidavit,  and  will  agree  that  the  same  shall  be  received  as  evi- 
dence on  the  trial  in  like  manner  as  if  the  witness  were  present 
and  had  testified  thereto.  Such  agreement  shall  be  made  in 
writing,  at  the  foot  of  the  affidavit,  and  signed  by  the  party  or 
bis  attorney. 

The  same  rule  shall  apply  where  the  motion  is  grounded  on 
the  want  of  any  material  document  or  other  evidence  that  might 
be  used  on  the  trial. 

XI. 

COPIES. 

SEcnoM  1.  In  trials  in  the  Superior  Court  the  court  may 
require  a  copy  of  the  pleadings,  at  the  opening  of  the  trial,  to  be 
furnished  for  the  use  of  the  judge,  by  the  plaintiff,  or  by  the 
appellant,  if  tiie  action  come  into  said  court  by  appeal.  Such 
copy  shall  be  either  written  or  printed,  as  the  court  may  direct ; 
and  the  necessary  expense  thereof  shall  be  taxed  by  the  court, 
in  favor  of  the  party  furnishing  the  copy,  if  a  judgment  for  costs 
is  eventually  rendered  in  his  favor. 

Sec.  2.  No  copy  of  a  record  upon  which  a  writ  of  error  shall 
be  pending,  will  be  taxed  in  the  bill  of  costs  on  such  writ,  unless 
such  copy  shall  become  necessary  by  reason  of  a  defense  of  mU 
tiel  record. 

xn. 

COSTS  IN  CIVIL   ACTIONS. 

Section  1.  If  the  party  taking  an  appeal  to  the  Supreme 
Court  of  Errors  shall  neglect  to  cany  it  forward,  and  shall  not 
give  notice  to  the  opposite  party  at  least  twelve  days  before  the 
session  of  said  court  that  it  will  not  be  pursued,  he  shall  pay 
costs  in  the  same  manner  as  if  it  had  been  carried  forward  and 
withdrawn  before  trial. 

Sec.  2.  The  mileage  or  travel  of  witnesses  residing  out  of 
the  state  will  be  computed  and  taxed  from  the  state  line  on  the 
usual  course  of  travel. 
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SsG.  8.  Mileage  fees  for  only  one  travel  at  the  same  term 
will  be  taxed  for  the  same  witness  in  the  same  cause,  except  upon 
terms  previoasiy  approved  by  the  coart. 

Seo.  4.  If  a  witness  be  in  attendance  in  more  causes  than 
one,  between  the  same  parties,  at  the  same  time,  and  on  behalf 
of  the  same  party,  his  fees  for  travel  and  attendance  will  be 
taxed  in  one  cause  only. 

Sec.  5.  If  witnesses,  having  been  duly  summoned,  attend  as 
witnesses,  but  are  not  called  to  testify,  their  fees  will  be  taxed  in 
the  bill  of  costs,  if  it  appears  to  the  court  that  they  were  sum- 
moned in  good  faith  and  with  the  expectation  of  using  them,  and 
if  their  testimony  would  have  been  admissible. 

Sec.  6.  Whenever  in  any  action  there  shall  be  two  or  more 
issnes  joined  on  material  allegations,  and  a  part  of  such  issues 
shall  be  found  for  the  defendant  and  the  remainder  for  the  plaint- 
iff, the  defendant  shall  recover  such  costs  as  were  incurred  by 
him  upon  the  issues  found  in  his  favor,  including  fees  of  wit- 
nesses and  the  expense  of  summoning  them.  If  several  distinct 
claims  be  made  under  one  count,  and  the  plaintiff  shall  recover 
upon  some  and  not  upon  others,  he  will  not  recover  costs  in- 
cnrred  in  attempting  to  enforce  the  claims  which  he  shall  fail  to 
establish. 

Sec.  7.  When  costs  are  awarded  to  both  parties,  as  before 
provided,  in  the  same  suit,  the  court,  npon  motion  of  either 
party,  may  order  a  set-off  of  the  same,  and  issue  execution  only 
for  the  balance. 

Sec.  8.  If  an  executor,  administrator,  or  trustee  upon  an 
estate  represented  insolvent,  shall  appeal  to  the  Superior  Court 
from  the  report  of  commissioners  in  allowing  a  claim  to  a  creditor 
of  such  estate,  and  such  claim  on  appeal  is  not  allowed,  the 
executor,  etc.,  will  recover  costs  against  the  creditor.  But  if 
such  creditor  shall  prevail  on  the  appeal,  and  recover  as  large  a 
sum  in  the  Superior  Court  as  was  allowed  to  him  by  the  commis- 
sioners, and  in  all  cases  where  a  creditor  shall  appeal  from  the 
doings  or  report  of  the  commissioners  on  such  an  estate  in  dis- 
allowing his  claim  against  the  estate  or  any  part  of  it,  and  shall 
recover  or  be  allowed  in  the  Superior  Court  a  greater  sum  ihhn 
was  allowed  to  him  by  the  commissioners,  the  costs  on  appeal 
will  be  taxed  in  his  favor  against  the  estate. 

Seo.  9.  If  any  creditor  of  such  an  estate  shall  appeal  to  the 
Superior  Court  from  the  doings  or  report  of  the  commissioners  in 
allowing  the  claim  of  any  other  creditor,  costs,  at  the  discretioo 
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of  the  court,  may  be  taxed  in  favor  of  the  prevailing  party 
against  the  other.     No  cofits  shall  be  allowed  against  the  estate. 

Sec.  10.  No  costs  will  be  taxed  for  witnesses  before  commit- 
tees appointed  upon  any  proceedings  under  title  44  of  the  Gen- 
eral Statutes,  relative  to  the  lay-out  or  alteration  of  a  highway 
or  construction  of  a  bridge. 

Skc.  11.  If,  by  the  provisions  of  the  charter  of  any  i*ailroad 
company,  canal  company,  bridge  company,  etc.,  it  shall  be  made 
the  duty  of  the  Superior  Court  to  appoint  appraisers,  assessors, 
commissioners,  etc.,  the  clerk  fees  must  be  paid  as  in  other 
causes. 

Sec.  12.  If  a  cause,  on  motion,  is  dismissed  or  erased  fi-om 
the  docket  of  the  Supreme  Conrt  of  Errors  or  Superior  Couii;  for 
want  of  jurisdiction,  no  costs  will  be  taxed  on  either  side. 

Sec.  13.  Fees  will  be  allowed  in  the  Superior  Court  to  the 
sheriff,  one  deputy-sheriff,  one  constable,  and  to  the  sheriff's 
assistant,  for  their  attendance.  On  special  occasions  the  court 
may  authoi-ize  the  attendance  of  a  greater  number  of  officers  and 
allow  fees  for  the  same.  If  the  Supreme  Court  of  Errors  and  the 
Superior  Court  be  in  session  on  the  same  day,  fees  will  not  be 
taxed  for  the  attendance  of  said  officers  in  both  courts. 

Sec.  14.  Bills  of  costs  in  civil  causes  may  be  taxed  by  the 
clerk  or  assistant  clerk  of  the  Superior  Court :  provided  reason- 
able notice  be  given  to  the  adverse  party  or  his  attorney  to  be 
present  at  the  taxation,  if  the  appearance  of  such  party  be  en- 
tered ^n  the  docket.  Either  party  may  appeal  from  such  taxa- 
tion to  the  court,  if  in  session,  otherwise  to  any  judge  thereof. 

XIII. 
costs  in  criminal  causes. 

Section  1.  No  fees  will  be  taxed  in  the  Superior  Court  for 
witnesses  called  before  courts  of  inquiry  only  to  impeach  or  sup- 
port character. 

Sec.  2.  An  officer  or  indifferent  person  serving  subpoenas  in 
criminal  causes  will  not  be  allowed  fees  for  returning  the  same  to 
court,  unless  he  returns  them  in  person  or  actually  pays  for  their 
return,  and  then  only  the  sum  paid  will  be  allowed,  not  exceeding 
th6  legal  fees  for  returning  civil  process.  Nor  will  he  be  allowed 
fees  for  returning  more  than  one  subpoena  in  the  same  cause  at 
the  same  term,  unless  for  special  reasons  approved  by  the  court. 

Sec.  8.   An  officer  or  other  person  serving  a  subpoena  or 
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capias  in  criminal  caoses,  on  behalf  of  the  state,  upon  witnesses 
who  ai*e  poor  and  unable  to  procure  the  means  of  traveling  to 
court,  wHl  be  allowed  a  reasonable  compensation  for  procuring 
the  conveyance  of  such  witnesses  to  court,  and  a  reasonable  sum 
will  be  taxed  for  the  support  of  such  witnesses  during  their 
necessary  attendance  at  court,  provided  a  previous  order  or 
authority  shall  be  given  by  said  court,  if  in  session,  or  by  the 
state's  attorney,  if  said  court  is  not  in  session,  for  that 
purpose. 

Sec.  4.  Upon  a  requisition  for  the  arrest  and  delivery  of  a 
fugitive  from  justice,  the  person  appointed  by  the  governor  to 
receive  and  convey  to  this  state  such  fugitive  shall  be  allowed, 
and  there  shall  be  taxed  in  his  favor : 

His  necessary  expenses  for  ti*avel  in  procuring  and  delivering 
such  requisition,  and  in  receiving  and  conveying  such  fugitive ; 

The  necessary  expenses  for  travel  of  such  fugitive,  from  the 
time  of  his  surrender  until  he  be  committed  to  prison  in  this 
state  or  be  discharged  from  custody ; 

Such  amounts  as  have  been  legally  demanded  and  actually  paid 
to  officers  of  other  states,  and  which  were  necessary  to  be  paid 
to  secure  the  arrest  and  surrender  of  such  fugitive ; 

A  reasonable  compensation,  not  exceeding  $5  a  day,  for  the 
time  actually  and  necessarily  spent  in  procuring  such  requisition, 
and  in  the  performance  of  his  duties  as  agent  under  the  same. 

But  such  taxation  shall  not  be  made  unless  such  agent  shall 
furnish  a  detailed  statement  of  his  expenses  and  time,  vertted  by 
his  affidavit ;  nor  unless  the  state's  attorney  for  the  county  in 
which  the  crime  charged  upon  such  fugitive  is  alleged  to  have 
been  committed  shall,  before  the  requisition  is  issued,  officially 
certify  that  in  his  opinion  public  justice  requires  that  the  fugi- 
tive be  surrendered  for  trial  in  this  state. 

Other  expenses  necessarily  incurred  by  such  agent  in  the  per- 
formance of  his  duties  may,  in  special  cases,  be  taxed,  upon  the 
application  of  the  state's  attorney. 

Sec.  5.  For  transporting  prisoners  from  jail  in  one  town  to 
the  Superior  Court  in  another  town  and  back  again  to  jail,  the 
sheriff  shall  be  allowed  only  his  necessaiy  expenditures  and  three 
dollars  per  day  for  each  of  his  necessary  assistants. 

Sec.  6.  The  fees  for  the  warrant  of  commitment  of  a  prisoner, 
and  the  sheriff's  fees  for  delivering  a  prisoner  to  the  warden  of 
the  state's  prison,  will  be  taxed  in  the  bill  of  costs. 

Sbo.  7.  No  bill  of  costs  in  a  criminal  cause  will  be  taxed 
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against  the  state  until  it  has  been  carefally  examined  by  the 
state's  attorney :  nor  unless  he  certifies  that  in  his  opinion  the 
same  is  reasonable  and  legal. 

XIV. 

DEPOSITIONS. 

Section  1.  Whenever  a  party  in  a  civil  action  shall  be  noti- 
fied to  appear  at  the  taking  of  any  deposition,  the  party  thus 
notified  may,  if  he  see  cause,  take  depositions  at  the  same  time 
and  place  designated  in  such  notice,  to  be  used  in  the  same 
cause,  without  any  further  notice  to  the  opposite  party,  and 
the  notice  thus  given  shall  be  deemed  sufilcient  notice  to  both 
parties  that  depositions  will  be  then  and  there  taken  by  them. 

Sbc.  2.  When  a  deposition  is  taken  in  the  absence  of  the 
adverse  party  or  his  agent  or  attorney,  the  party  taking  such 
deposition  shall  lodge  it  with  the  clerk  of  the  court  to  which  it  is 
addressed  within  thirty  days  thereafter,  for  the  inspection  of  the 
adverse  party,  unless  before  that  time  he  has  delivered  the  same 
or  a  copy  thereof  to  said  adverse  party.  The  court  may,  in  its 
discretion,  direct  that  said  deposition  be  lodged  with  the  clerk 
at  any  prior  or  subsequent  time.  If  this  rule  be  not  complied 
with  snch  deposition  shall  not  be  read  in  evidence. 

XV. 

DISCLOSURES. 

Section  1.  Disclosures  by  garnishees,  and  all  other  disdo- 
sures  in  civil  actions,  may  be  made  to  the  court,  or  before  a 
committee  appointed  to  take  the  disclosure,  as  the  court  may 
determine. 

Sec.  2.  The  Superior  Court  will  not  hear  disclosures  from 
garnishees,  in  suits  brought  by  process  of  foreign  attachment, 
which  come  to  the  court  by  appeal,  except  in  cases  where  the 
garnishees  shall  be  cited  to  appear  before  the  court,  pending 
the  appeal.  All  disclosures  by  garnishees  brought  originally  to 
the  court  by  process  in  which  the  garnishee  is  cited  to  appear 
and  disclose,  shall  be  heard,  if  practicable,  at  the  first  term.  All 
motions  for  disclosure  in  pending  actions  most  be  filed  with  the 
clerk  or  delivered  to  the  opposite  party  or  his  counsel,  as  soon 
as  the  necessity  for  such  disclosure  appears. 

Sec.  8.  Disclosures,  made  in  answer  to  complaints  in  the 
nature  of  bills  of  discovery  in  equity,  may  be  made  either  by  sworn 
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answers,  or  befoi*e  a  committee  appointed  to  take  the  disoloanre, 
as  the  coui't,  upon  motion,  may  determine. 

XVI. 

ERRORS. 

In  every  writ  of  error  there  must  be  a  special  assignment  of 
errors,  in  which  the  precise  matters  of  error  or  defect  in  the  pro- 
ceedings in  the  court  below,  relied  upon  as  grounds  of  reversal, 
must  be  set  forth.  No  others  will  be  heard  or  considered  by  the 
court. 

xvn. 

APPEALS  TO  THE   SUPREBCE   COURT  OF  ERRORS. 

Section  1.  If  the  counsel  of  either  party  upon  the  trial  of 
any  action  intends  to  raise  any  question  of  law  wbich  may  be  the 
subject  of  an  appeal  to  the  Supreme  Court  of  Errors,  he  must 
state  the  same  distinctly  to  the  court,  before  his  argument  is 
closed,  and  in  such  time  as  to  give  the  opposite  counsel  an  oppor- 
tunity to  discuss  the  same,  and  must  request  the  coui't  to  take 
note  of  the  point  If  this  be  omitted,  it  will  not  be  the  duty  of 
the  court  to  decide  the  question. 

Sec.  2.  No  ruling  relating  to  the  reception  or  rejection  of 
evidence  will  be  reviewed.  Unless  the  record  discloses  that  an  ex- 
ception to  such  ruling  was  duly  taken. 

Sec.  3.  The  request  to  a  judge,  by  a  party,  for  a  finding  under 
the  provisions  of  Gen.  IStat.,  sec.  1132,  must  be  in  writing,  and 
must  contain  a  draft  of  said  proposed  finding,  and  a  statement  of 
the  questions  of  law  arising  thereon  which  it  is  desired  to  have 
reviewed,  and  such  request  must,  within  two  weeks  after  the 
rendition  of  the  judgment,  be  filed  with  the  clerk,  who  shall 
forthwith  notify  the  judge,  also  the  counsel  on  the  opposite  side, 
who  may,  if  they  desire,  within  one  week  thereafter  make  and 
file  with  such  clerk  a  counter-finding;  but  the  judge  may,  for 
cause  shown,  extend  the  time  for  so  filing  such  request  and  find- 
ing, or  such  counter-finding,  for  a  further  period  of  not  more 
than  ten  days. 

Sec.  4.  When  any  such  finding  is  filed  by  the  judge  the  clerk 
shall  notify  the  counsel  on  each  side,  and  if  either  desire  any 
correction  in  or  addition  to  the  same  he  shall  within  five  days 
after  receiving  such  notice  file  in  writing  his  motion  therefor, 
specifying  particularly  what  he  desires,  together  with  his  reasons 
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and  gi'Ottnds  for  the  same.    Counsel  will  not  be  entitled  to  argne 
Buoh  motions  orally. 

Sec.  5.  When  all  the  material  allegations  put  in  issue  in  any 
action,  whether  brought  for  legal  or  for  equitable  relief,  are  found 
for  either  plaintiff  or  defendant,  the  finding  of  the  issues  for  the 
plaintiff  or  defendant,  as  the  case  may  be,  (reference  being  made 
to  the  pleadings) ,  will  be  deemed  equivalent  to  a  finding  that  all 
his  material  allegations,  which  were  put  in  issue,  are  true,  and 
will  be  a  sufficient  compliance  with  Gen.  Stat.,  sec.  1111. 
Where  only  a  part  of  the  material  allegations  put  in  issue  by  the 
pleadings  are  found  for  the  prevailing  party,  the  judgment  must 
indicate  the  particular  facts  that  are  found. 

Sec.  6.  No  general  finding  as  to  any  particular  pleading  that 
it  is  ^^  untrue  and  insufficient"  will  be  admissible  in  any  case. 
If  part  of  any  pleading  is  demurred  to  and  found  insufficient, 
and  the  rest  denied  and  found  untrue,  the  finding  must  pursue 
the  pleadings,  and  answer  each  issue  separately. 

Sec.  7.  When  any  fact  upon  which  final  judgment  is  founded 
is  simply  a  bare  conclusion  of  law  from  more  detailed  or  sub- 
ordinate facts,  as,  for  instance,  in  cases  of  constructive  fraud, 
the  finding  must  specially  set  forth  the  subordinate  facts  from 
which,  as  such  conclusion  of  law,  the  court  finds  the  principal 
fact.  In  such  case  the  finding  should  be  such  as  distinctly  to 
show  any  conclusion  of  law  thus  drawn.  When  a  material  fact 
is  found  from  more  detailed  or  subordinate  facts,  not  as  a  con- 
clusion of  law  but  as  a  conclusion  of  fact,  only  the  main  or 
resulting  fact  should  be  set  forth  in  the  finding. 

Sec  8.  In  all  findings  by  a  court  or  committee  the  facts 
should,  as  far  as  pracfticable,  be  found  by  direct  statement  and 
not  by  reference,  except  as  respects  exhibits  annexed,  and  except 
where  the  entire  allegations  of  the  complaint  or  other  pleading 
in  dispute  are  found  true  without  qualification,  and  the  further 
finding  is  merely  of  additional  facts.  Boundaries,  descriptions, 
formalities  and  details,  not  essential  in  considering  questions 
raised  upon  the  record,  may  however  be  referred  to,  and  also 
when  some  particular  material  allegation,  decisive  in  character  of 
the  entire  right  of  action  or  defense  is  alone  contested,  the  find- 
ing as  to  other  matters  may  be  by  reference. 

Sec.  9.  Whenever  a  party  shall  wish  to  apply  to  the  Supreme 
Court  of  EiTors  to  rectify  an  appeal,  it  shall  be  his  duty  to  give 
notice  in  writing  to  the  adverse  party  or  bis  counsel  twelve 
days  before  the  sitting  of  said  court,  that  such  {ii)plieation  will 
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be  made,  statiug  the  alteration  intended  to  be  made ;  and  such 
application  shall  be  made  at  the  opening  of  the  court  on  the  first 
day  of  the  term.  Unless  such  notice  be  given,  the  right  to  make 
such  application  will  be  considered  as  waived.  The  court  or 
judge  allowing  such  appeal  may  at  any  time,  before  or  during 
the  argument  upon  said  appeal,  rectify  any  mistake  or  omission 
in  the  same,  giving  timely  notice  thereof  to  the  counsel. 

Such  applications  to  the  Supreme  Court  of  Errors  will  not  be 
heard  upon  testimony  taken  in  court,  but  only  on  depositions 
taken  by  the  party  offering  the  same,  after  having  given  reason- 
able notice  to  the  opposite  party  or  his  counsel  of  the  time  and 
place  of  taking  the  same,  that  the  latter  may  have  an  oppor- 
tunity of  cross-examination ;  nor  shall  such  an  application  be 
entertained  unless  the  party  making  it  has,  previous  to  the 
notice  thereof  to  the  opposite  party,  requested  the  court  or 
judge  allowing  the  appeal  to  make  the  correction  applied  for. 
None  but  a  printed  or  written  argument  shall  be  received  from 
either  party  on  such  an  application  to  said  court. 

XVIII. 

FILES   AND   RECORDS. 

Section  1.  The  clerks  of  the  Superior  Court  and  of  the 
Supreme  Court  of  Errors  will  not  permit  the  files  and  records  of 
said  courts  to  be  taken  from  their  respective  offices,  except  for 
use  in  the  court-room,  during  the  actual  trial  of  the  case.  No 
attorney  shall  take  any  file  from  the  custody  of  the  clerk,  or 
from  the  court-room,  without  the  express  authority  of  some  judge 
of  said  court. 

Sec.  2.  Duplicates  of  all  pleadings,  including  exhibits,  filed 
subsequent  to,  and  not  parts  of,  the  writ  and  complaint  as  served, 
including  all  amendments  and  alterations  of  pleadings,  shall  be 
made  and  left  with  the  clerk ;  one  copy  of  which  shall  be  filed  in 
court,  and  the  other  shall,  by  such  clerk,  be  forthwith  trans- 
mitted by  mail  to  the  opposite  party  or  his  counsel  of  record. 
No  pleading,  unless  accompanied  by  duplicate,  shall  be  filed  by 
the  clerk. 

Sec.  3.  In  all  actions  the  judgment  shall  be  formally  written 
out.  This  paper  shall  be  a  part  of  the  files,  and  known  as  the 
judgment  file.  It  shall  be  prepared  by  counsel  or  the  clerk 
under  direction  of  the  court.  In  all  actions  claiming  a  divorce 
the  judgment  file  shall  be  prepared  by  the  derk,  unless  otherwise 
ordered  by  the  court. 
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Sec.  4.  In  all  actions,  except  those  in  which  a  divorce  is 
granted,  if  all  the  issues  are  found  for  the  prevailing  party,  and 
the  facts  are  not  specially  set  forth,  the  judgment  file  may  be 
signed  by  the  clerk  thus : 

By  the  Courts 

B.,  Cl&rk. 

In  other  cases  it  shall  not  be  operative  until  signed  by  the 
judge  whose  decision  it  expresses. 

Sec.  5.  Every  judgment  file  must  be  recorded  at  length,  and 
such  record  will  be  a  sufiScient  recording  of  the  judgment. 

xrx. 

JURORS. 

Sectiom  1.  Jurors  who  reside  out  of  the  town  in  which  the 
court  is  holden,  and  are  necessarily  detained  over  Sunday,  will 
be  allowed  their  fees  for  attendance,  as  for  an  additional  day. 

Sec.  2.  If  a  juror,  when  called  in  court,  shall  neglect  to  ap- 
pear, and  by  reason  thereof  it  shall  become  necessary  to  fill  the 
jury  panel  with  one  or  more  talesmen,  such  juror  will  not  be 
allowed  his  fees  for  attendance  for  the  day  on  which  he  so 
neglected  to  appear. 

Sbo.  8.  In  causes  to  be  tried  by  the  jury  the  jmy  fee  must  be 
paid  to  the  clerk  at  the  commencement  of  the  trial.  The  court 
may,  in  its  discretion,  order  the  jury  fee  to  be  refunded  if  the 
trial  shall  not  proceed. 

XX. 

MOTIONS  IN   ARREST. 

Motions  in  arrest  of  judgment,  whether  for  extrinsic  causes  or 
causes  apparent  on  the  record,  must  be  lodged  with  the  clerk 
within  twenty-four  hours  after  the  verdict  is  accepted,  exclusive 
of  Sunday,  and  before  the  final  adjournment  of  the  court. 

XXL 

PLEADINGS. 

Section  1.  All  pleadings,  judgments,  records  and  motions  in 
writing  shall  be  entitled  as  of  the  day  on  which  they  are  filed  or 
entered,  in  manner  as  follows : 


County. 


Superior  Court, 
day  of ,  189 


Digiti 


ized  by  Google 


588  RULES  OF  PRACTICE. 

Sec.  2.  All  pleas  in  abatemeut  in  the  Superior  Court  must  be 
filed  on  or  before  the  opening  of  the  court  on  the  day  following 
the  return  day  of  the  wiit.  All  pleas  in  abatement  in  the  Su- 
preme Court  of  Errors  roust  be  lodged  before  the  second  opening 
of  the  court  on  the  first  day  of  the  term. 

Sec.  3.  In  any  action  by  a  corporation,  foreign  or  domestic, 
founded  upon  any  contract,  express  or  implied,  tlie  defendant 
shall  not,  under  a  general  denial,  be  permitted  to  dispute,  but 
shall  be  deemed  to  admit,  the  capacity  of  the  plaintiff  to  make 
such  contract. 

Sec.  4.  In  all  appeals  from  orders  of  courts  of  probate  allow- 
ing or  disallowing  the  probate  of  a  wUl,  the  party  opposing  the 
probate  of  the  will  shall,  within  ten  days  after  the  return  day  of 
said  appeal,  unless  otherwise  ordered  by  the  court,  file  his  reasons 
therefor. 

Sec.  5.  In  all  appeals  from  the  allowance  or  disallowance  of 
any  claim  by  commissioners  appointed  by  courts  of  prabate,  the 
party  presenting  the  claim  from  the  allowance  or  disallowance  of 
which  the  appeal  is  taken,  shall,  within  ten  days  after  the  return 
day  of  said  appeal,  unless  otherwise  ordered  by  the  court,  file  a 
statement  of  the  amount  and  nature  of  his  claim,  and  of  the  facts 
upon  which  it  is  based ;  which  statement  shall  conform,  as  far 
as  may  be,  in  form  and  substance,  to  the  i*equirements  of  a  com- 
plaint brought  to  recover  upon  said  claim  in  a  civil  action.  To 
such  statement  the  opposite  party  shall  make  answer,  and  there- 
after the  pleadings  continue  until  issues  are  joined  as  in  civil 
actions. 

Sec.  6.  In  all  other  appeals  from  probate  the  court  shall,  at 
its  discretion,  upon  motion  of  either  party,  order  such  statement 
of  claims  and  pleadings  to  be  made  and  had  as  may  appear  to  be 
desirable  to  raise  and  define  issues,  in  analogy  to  pleadings  in 
civil  actions. 

XXII. 

SUPREME  COURT  OV  ERRORS. 

Section  1 .  The  clerk  of  the  Supi*eme  Court  of  Errors,  at  each 
terra  thereof,  shall  furnish  for  each  judge  a  printed  copy  of  every 
case  brought  to  that  court  and  not  withdrawn. 

Sec.  2.  The  judge  who  shall  reserve  any  case  for  the  con- 
sideration of  the  Supreme  Court  of  Errors,  or  who  shall  sign  a 
writ  of  error  or  allow  any  appeal  to  that  court,  may  authorize  an 
abridgment  of  the  case  and  of  the  copies ;  but  in  every  case  one 
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full  copy  of  the  files,  records  and  dooaments  must  be  famished 
by  the  clerk  for  the  use  of  the  jadge  who  may  be  designated  to 
draw  up  the  opinion  of  the  court. 

Sec.  3.  No  cause  will  be  heard  unless  the  full  recoi*d  to  be 
used  in  the  trial  is  printed  and  delivered  to  the  court  at  the  open- 
ing of  the  term ;  nor  unless  the  counsel  on  both  sides  furnish 
each  judge  of  said  court,  at  or  before  the  opening  of  the  case, 
with  a  printed  brief,  stating  the  points  of  law  to  be  urged  in 
axgument,  and  the  authorities  relied  on  in  support  of  them. 

Sec*  4.  In  all  cases  to  be  argued,  counsel  upon  each  side  of 
a  case  shall  exchange  briefs  with  the  opposing  counsel  in  the  case 
at  least  three  days  before  the  cause  is  reached  for  argument. 

Sec.  5.  The  time  occupied  in  the  argument  of  any  cause  shall 
not  exceed  two  hours  on  each  side,  without  special  leave  of  the 
court,  granted  before  the  argument  begins.  The  time  thus 
limited  and  allowed  may  be  apportioned  among  counsel  on  the 
same  side  of  a  case  as  they  may  choose ;  provided  a  fair  opening 
of  the  case  is  made  by  the  party  having  the  opening  and  closing 
of  the  argument. 


III. 

RULES  REGULATING  THE  ADMISSION,  SUSPENSION, 
AND  DISPLACEMENT  OF  ATTORNEYS. 


Section  1.  No  person  shall  be  admitted  as  an  attorney  except 
as  herein  provided. 

Sec.  2.  The  judges  of  the  Superior  Court  shall  appoint  an 
examining  committee  of  fifteen,  of  which  one  or  more  shall  be 
judges  of  said  court,  and  the  rest  attorneys  residing  in  this  state, 
one  third  of  which  committee  shall  hold  office  until  July  1,  1891, 
one  third  nntil  July  1,  1892,  and  one  third  until  July  1,  1893. 
At  each  annual  meeting  of  the  judges  the  terms  of  those  whose 
office  next  expire  shall  be  filled  for  three  years,  and  vacancies 
shall  be  filled  for  the  unexpired  terms  by  appointments  made  at 
any  meeting  of  the  judges. 

Sec  3.  The  committee  shall  hold  two  sessions  annually  for 
the  examination  of  applicants,  one  at  the  Supreme  Court  room  in 
Hartford,  beginning  at  10  a.  m.  on  the  Friday  after  Christmas, 
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or,  if  said  day  be  New  Tear's,  on  Thursday,  and  one  at  the  court 
house  in  New  Haven,  beginning  at  the  same  hour,  on  the  second 
Thursday  before  the  last  Monday  of  June ;  and  said  meetings  may 
be  adjourned  from  time  to  time.  The  members  present  shall  be 
a  quorum. 

Sec.  4.  To  entitle  an  applicant  to  an  examination  he  must 
satisfy  the  committee : — 

First.  That  he  has  filed  with  the  clerk  of  the  Superior  Court 
where  the  examination  is  held  a  certificate  from  the  clerk  of  the 
Superior  Court  of  the  county  in  which  he  intends  to  apply  for 
admission,  which  must  be  the  county  in  which  he  has  last  studied, 
if  he  has  pursued  his  studies  in  an  office  in  this  state,  if  not,  the 
county  in  which  he  resides,  if  a  resident  of  this  state,  that  said 
applicant  filed  notice  of  his  intention  to  apply  for  examination 
with  said  clerk  at  least  fifteen  days  prior  to  the  date  of  such  ex- 
amination, and  that  subsequently,  at  a  meeting  of  the  bar,  it  had 
been  voted  that  such  intended  application  was  approved.  It  shall 
be  the  duty  of  such  clerk  to  communicate  the  fact  that  such  notice 
of  intention  has  been  filed  to  every  member  of  the  bar  of  the 
county  engaged  in  practice,  at  least  ten  days  prior  to  the  date  of 
such  examination. 

Second.  That  he  has  paid  to  the  clerk  of  the  Superior  Court 
for  the  county  in  which  such  examination  is  to  be  held,  ten  dollars, 
which  sum  shall  be  applied  to  the  payment  of  the  expenses  in- 
curred by  the  committee,  on  the  order  of  its  chairman,  and  the 
balance,  if  any,  on  like  order  apportioned  and  turned  over  annu- 
ally to  the  law  library  associations  of  the  counties,  in  proportion 
to  the  number  of  applicants  therefrom.  A  like  payment  of  five 
dollars  for  the  same  uses  must  be  paid  by  any  applicant  for  an 
examination  as  to  literary  qualifications. 

Third.  That  he  is  a  citizen  of  the  United  States  and  twenty- 
one  years  of  age. 

Fourth.  That  he  is  a  person  of  good  moral  character. 

Fifth.  That  before  beginning  the  study  of  the  law  he  graduated 
from  a  college,  high  school,  or  preparatory  school,  or  was  ad- 
mitted to  some  college  or  professional  school,  or  passed  an 
examination  upon  his  literary  qualifications  before  said  exam- 
ining committee.  And  said  committee  are  authorized  at  their 
said  sessions  to  examine  as  to  literary  qualifications  such  per- 
sons as  may  present  themselves  therefor,  preparatory  to  be- 
ginning the  study  of  law. 

Sixth.  That  after  arriving  at  the  age  of  eighteen  he  has  studied 
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law  for  two  years,  if  a  college  or  law  school  graduate,  otherwise 
for  three  years  in  a  law  school,  or  under  competent  professional 
instraction  in  the  office  of  a  practicing  attorney,  or  both,  of  which 
period  one  year  at  least  must  be  spent  in  this  state. 

It  is  made  the  duty  of  every  attorney  in  this  state  who  takes  a 
pnpil  for  instruction  to  register  the  name  and  date  of  beginning 
of  study  of  such  pupil  in  his  office  with  the  clerk  of  the  Superior 
Court  in  such  county ;  and  the  computation  of  any  period  of 
study  in  any  office  in  this  state  shall  commence  at  the  date  of 
such  register. 

When  any  person  who  has  been  engaged  in  the  study  of  law  in 
one  county  shall  go  into  another  county  to  study  there,  he  shall 
lodge  with  the  clerk  of  the  Superior  Court  in  the  latter  county  a 
written  certificate  or  certificates  signed  by  his  instructor  or  in- 
structors, of  the  time  he  has  previously  studied,  and  of  the 
knowledge  of  such  instructor  or  instructors  relative  to  his  moral 
character,  and  the  clerk  shall  duly  file  and  preserve  the  same. 
Proof  that  this  requirement  has  been  complied  with  shall  also  be 
furnished  to  said  examining  committee. 

Sec.  5.  Applicants  shall  be  required  to  pass  a  satisfactory  ex- 
amination upon  the  law  of  pleading,  practice  and  evidence,  con- 
stitutional law,  the  law  of  real  and  personal  property,  Contracts, 
torts,  equity,  criminal  law,  wills  and  administration,  corporations, 
partnership,  negotiable  paper,  agency,  bailments,  domestic  rela- 
tions, and  such  additional  subjects  as  the  committee  shall  deem 
advisable. 

Sec.  6.  The  committee  shall  certify  to  the  clerk  of  the  Supenor 
Court  in  the  county  in  which  the  applicant  filed  notice  of  his  in- 
tention, the  name  of  any  such  applicant  who  has  been  admitted  to, 
and  satisfactorily  passed,  such  examination,  and  the  Superior 
Court  in  such  county  may  then  upon  motion  admit  such  person 
as  an  attorney,  upon  his  payment  to  the  clerk  of  the  Superior 
Court  in  said  county  of  a  fee  of  five  dollars. 

Sec.  7.  All  attorneys  and  counsellors  in  the  highest  court  of 
original  jurisdiction  in  another  state  may  be  admitted  to  examina- 
tion before  said  committee,  upon  satisfactory  proof  to  said  com- 
mittee that  they  are  such  attorneys  or  counsellors,  citizens  of  the 
United  States,  twenty-one  years  of  age,  of  good  moral  character, 
and  have  filed  with  the  clerk  of  the  Superior  Court  in  the  county 
in  which  they  reside  notice  of  their  intention  to  apply  for  exam- 
ination, and  that  the  bar  of  said  county  has  voted  that  such  in- 
tended application  was  approved. 
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If  such  persons  have  practiced  for  three  years  in  the  highest 
courts  of  another  state  they  may  be  admitted  by  the  court  as  at- 
torneys without  examination,  upon  vote  of  the  bar  and  proof  of 
citizenship  and  good  moral  character. 

Sec.  8.  The  foregoing  rules  shall  not  be  so  construed  as  to  ex- 
clude from  the  computation  of  the  period  of  study  of  any  person 
pursuing  the  study  of  the  law  on  the  first  day  of  September, 
1890,  such  time  of  study  as  he  shall  have  passed  under  existing 
rules.  Nor  shall  the  provision  as  to  preliminary  examination 
concerning  literary  qualifications  be  held  to  be  operative  until  the 
first  meeting  of  said  committee  on  the  Friday  after  Christmas, 
1890. 

Sec  9.  The  Superior  Court  may,  for  just  cause,  suspend  or 
displace  attorneys.  If  such  cause  occur  in  the  actual  presence 
of  the  court  the  order  may  be  summary,  and  without  complaint  or 
hearing ;  but  a  record  shall  be  made  of  such  oixler,  reciting  the 
ground  thereof. 

At  the  first  regular  session  or  term  of  said  court  for  civH  busi- 
ness in  each  court-year  there  shall  be  appointed  in  each  county 
by  the  judge  holding  said  court  a  grievance  committee  of  three 
members  of  the  bar  of  said  county,  engaged  in  practice,  to  re- 
main in  office  untU  their  successors  shall  in  like  manner  be 
appointed,  whose  duty  it  shall  be  to  inquire  after,  investigate  and 
present  offenses  not  occui'ring  in  the  actual  presence  of  the  court, 
involving  the  character,  integrity  and  professional  standing  of 
members  of  the  bar  of  such  county.  Upon  the  presentment  of 
such  offences  by  the  wiitten  complaint  of  such  committee,  or  by 
written  complaint  filed  by  the  state's  attorney,  or  by  any  member 
of  the  bar  by  direction  of  the  court,  a  rule  to  show  cause  shall 
issue,  to  which  any  proper  answer  may  be  made,  and  the  accused 
shall  have  the  right  to  be  heard  in  his  own  defense  and  by  wit- 
nesses and  counsel.  Unless  otherwise  ordered  by  the  court  such 
complaints  shall  be  prosecuted  by  the  state's  attorney,  and  upon 
such  hearing  the  court  shall  make  such  lawful  order  as  may  to 
it  seem  just. 


At  the  annual  meeting  of  the  Judges  of  the  Superior  Court  held 
at  Hartford  on  the  2d  day  of  June,  1890,  and  by  adjournment  on 
the  16th  and  dOth  days  of  June  in  said  year,  the  foregoing 
"  Rules  for  Proceedings  in  the  Superior  Court  in  Civil  Actions," 
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'^  General  Rules  of  Practice  of  the  Supreme  Court  of  Errors  and 
Superior  Court,"  and  '^  Rules  regulating  the  admission,  suspen- 
sion and  displacement  of  Attorneys,"  were  adopted,  to  take  effect 
September  1st,  1890. 

Certified  by 

CHARLES  B.  ANDREWS, 

Chief  Justice. 
Vol.  Lvm  — 38. 
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OBITUARY  SKETCH  OF  WILLIAM  R.  CONE. 

William  Russell  Cone,  the  oldest  member  of  the  Hartford  city  bar, 
died  at  Hartford  on  the  10th  day  of  January,  1890.  He  was  bom  in 
East  Haddam  in  this  state  on  the  22d  day  of  June,  1810.  His  father 
was  Joseph  W.  Cone,  a  prosperous  farmer  and  prominent  citizen  of 
that  town.  The  son  prepared  for  college  first  under  Rev.  Isaac  Par- 
sons of  East  Haddam,  and  later  in  the  grammar  school  at  Hartford, 
and  entered  Yale  College  in  1826,  gi-aduating  in  1830.  He  then  studied 
law  in  the  Yale  Law  School  under  Chief  Justice  Daggett  and  Prof. 
Hitchcock,  and  after  being  admitted  to  the  bar  formed  a  partnership 
with  William  Hungerford  of  Haitford,  a  native  of  East  Haddam,  then 
regarded  as  the  most  learned  lawyer  in  the  state  and  with  the  largest 
pi*actice  in  our  highest  courts.  To  the  firm  thus  formed  Mr.  Cone  brought 
a  rare  vigor  of  mind  and  great  industry,  and  soon  became  noted  for  the 
thoroughness  of  his  preparation  of  the  cases  committed  to  it.  He  took 
special  charge  of  the  business  of  the  firm,  leaving  mainly  to  Mr.  Hun- 
gerford the  argument  of  its  causes  in  court.  The  firm  of  Hungei'foi'd  Sb 
Cone  became  a  famous  one  and  had  for  a  quarter  of  a  century  the 
largest  and  most  important  and  lucrative  practice  in  the  state.  In  1860 
the  partnei-s  retired  from  practice,  with  handsome  fortunes,  though  the 
partnei*ship  was  continued  in  the  ownership  of  property  until  Mr.  Hun- 
gerford's  death  in  1873. 

After  his  retirement  from  practice  Mr.  Cone  devoted  himself  to  the 
care  of  his  own  large  financial  interests,  and  to  others  which  were  en- 
trusted to  him.  He  always  had  the  public  confidence  as  a  man  of 
integiity  and  trustworthiness,  as  well  as  of  sound  practical  judgment 
and  sagacity,  and  his  counsel  in  financial  matters  was  regarded  as  of 
great  value.  He  was  from  its  organization  a  director  of  the  ^tna 
Bank  and  from  18G9  to  1887  its  president.  He  was  also  a  director  in 
the  -Stna  Fire  Insurance  Company,  the  Haitford  Carpet  Company,  the 
Security  Company,  and  the  Connecticut  River  Raili*oad  Company,  and 
a  tnistee  of  the  Society  for  Savings ;  alw)  president  of  the  board  of  man- 
agei*s  of  the  Retreat  for  the  Insane,  of  the  trustees  of  the  Watkinson 
Library,  and  of  tlie  Wadswoitli  Atheneum.  He  had  been  associated 
with  other  impoitant  institutions  but  in  his  later  years  had  been  inclined 
to  limit  the  calls  upon  his  time  and  strength. 

Mr.  Cone  had  no  liking  for  public  life  and  would  never  accept  a 
(594) 
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Obituary  Sketch  of  Frank  L.  Holt. 


nomination  to  political  office.  He  had  also  declined  a  seat  upon  the 
Superior  Court.  He  had  been  from  his  early  residence  in  Hartford  a 
member  of  the  Center  Congregational  Church  in  that  city. 

Mr.  Cone  married  in  1883  Rebecca  D.  Brewster,  the  daughter  of 
James  Brewster,  then  a  prominent  carriage  manufacturer  of  New 
Haven,  and  a  direct  descendant  of  the  Elder  Brewster  of  New  England 
history.  She  died  four  months  after  his  death.  There  are  thi*ee  sur- 
viving children — James  B.  Cone  of  Hartford,  who  graduated  at  Yale 
College  in  1857,  Henrietta,  wife  of  the  Rev.  Louis  A.  Lanpher,  an  Epis- 
copal clergyman  settled  in  Wethersfield  in  this  state,  and  Alice,  wife  of 
the  Rev.  A.  Delgamo  Robinson,  a  clergyman  of  the  English  Church. 


OBITUARY  SKETCH  OF  FRANK  L.  HOLT.* 

Frank  LERor  Holt,  who  died  at  Bridgeport  on  January  14th,  1890, 
was  bom  at  Rockville,  in  this  state,  on  July  12th,  1852. 

He  was  graduated  from  the  Sheffield  Scientific  School  of  Yale  Uni- 
versity in  1874,  and  in  the  fall  of  the  same  year  came  to  Bridgeport, 
and  pursued  the  study  of  the  law  in  the  office  of  the  late  Israel  M. 
Bullock. 

After  his  admission  to  the  Faii*field  County  bar  in  January,  1877,  he 
entered  the  office  of  Henry  T.  Blake,  Esq.,  who  was  at  the  time  clerk 
of  the  Superior  Court,  and  remained  therein  for  a  number  of  years, 
during  a  portion  of  the  time  assisting  Mr.  Blake  in  the  performance  of 
his  official  duties.  With  robust  health  and  vigor,  with  a  capacity  for 
work  excelled  by  few,  with  a  chaiming  personality,  and  with  absolute 
honesty  and  integrity  in  all  dealings  with  his  clients  and  complete  de- 
votion to  their  interests,  he  was  not  long  in  attaining  a  creditable  posi- 
tion in  his  profession.  Careful  and  painstaking  in  the  prepamtion  of 
his  cases,  and  with  a  certain  magnetism  and  earnestness  in  their  pre- 
sentation, his  efforts  at  the  bar  were  frequently  so  brilliant  as  to  surprise 
even  those  who  best  knew  his  powers.  In  the  argument  of  questions 
of  fact  or  of  law  he  rarely  indulged  in  rhetorical  flights,  his  language 
was  always  fair,  argumentative  and  convincing,  and  his  thoughts  flowed 
in  a  clear  and  undefiled  stream. 

During  his  brief  career  he  held  several  honoi'able  and  responsible 
public  offices.  From  1877  to  1879  he  was  deputy  judge  of  the  City 
Court,  and  in  1879  the  prosecuting  attorney  of  the  city  of  Bridgeport. 
He  was  afterwards  assistant  staters  attorney,  and  also  hold  for  one  year 
the  office  of  town  attorney.  In  1883,  he  was  appointed  coroner  of 
Fairfleld  County,  and  continued  in  this  office  until  his  death.    He  was 

*  Prepared  at  the  request  of  the  Reporter,  by  A.  M.  Tallmadge,  Esq.,  of 
the  Bridgeport  bar. 
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appointod  ander  a  new  statute  which  completely  changed  the  former 
methods  of  holdmg  inquests.  Many  of  the  coroner's  foims  now  in 
<^eneral  use  in  the  state  were  originated  by  liim,  and  his  skill  in  inves- 
tigating the  numerous  cases  of  homioide  arising  in  the  county  was  well 
and  widely  known. 

Not  alone  in  the  performance  of  official  duties,  or  in  the  practloe  of 
his  chosen  profession,  was  his  active  mind  absorbed.  Municipal,  state 
and  national  politics  aroused  his  earnest  attention  and  enthusiastic 
labor.  Among  men  of  his  own  age  and  experience  he  was  an  ac- 
knowledged political  leader,  and  men  of  maturer  years  and  greater 
experience  in  politics,  ofttimes  sought  his  counsel  and  aid. 

He  was  a  bold  and  courageous  man.  He  had  the  courage  of  his 
convictions,  and  a  frank  and  manly  manner  of  declaring  them,  which 
won  the  respect  even  of  those  opposed  to  him.  He  had  keen  percep- 
tions and  a  power  of  penetrating  into  the  hidden  motives  of  others  to 
a  remarkable  degree.  He  was  an  excellent  judge  of  human  nature. 
He  despised  shams ;  he  hated  hypocrisy.  He  was  a  man  of  force,  of 
energy,  of  tireless  endurance,  one  not  discouraged  by  difficulties  or 
obstacles,  but  aroused  by  them  to  the  fullest  exercise  of  his  physical 
and  intellectual  powers. 

The  successful  lawyer,  the  masterly  politician,  the  faithful  and  com- 
petent official,  all  of  these  qualities  were  well  known  and  recognized 
in  him  by  the  community  in  which  he  lived,  but  to  those  whose  privi- 
lege it  was  to  know  him  intimately  were  revealed  the  inner  life,  the 
poetry,  the  sentiment,  the  lovable  ti*aits  of  character.  In  the  sharp 
political  and  professional  contests  in  which  he  was  often  engaged 
these  finer  qualities  may  have  found  little  place,  but  no  one  can  esti- 
mate the  feelings  of  relief  and  comfort,  and  positive  delight,  with 
which  he  turned  from  these  contentious  scenes  to  the  peaceful  paths  of 
literature  or  to  mingle  in  the  congenial  society  of  chosen  friends. 

He  was  a  loyal  and  steadfast  friend,  having  a  full  appreciation  of 
friendly  acts,  and  was  never  content  until  he  had  more  than  recipro- 
cated for  favors  rendered. 

With  a  fund  of  anecdote,  with  remarkable  gifts  of  mimicry,  added 
to  a  decided  oratoncal  ability,  he  was  the  life  of  every  social  gathering 
of  the  bar.  He  had  a  vein  of  originality,  and  a  sparkling  wit  which 
possessed  the  quality  of  arousing  miith,  but  left  no  poison  in  the 
breasts  of  those  against  whom  the  shafts  were  aimed. 

He  was,  as  has  been  well  said  by  Judge  DeForast,  **  possessed  of  a 
nature  and  constitution  that  specially  delighted  in  the  mirthful,  joyous, 
and  robust  features  of  our  existence,  and,  until  his  last  illness,  was 
among  the  very  foremost  in  our  ranks  in  physical  strength,  activity, 
and  vigor.''  He  was  apparently  an  ideal  of  physical  development,  and 
his  chances  for  a  lo*^g  and  useful  life  seemed  to  be  of  the  best. 

It  had  been  his  hope  that  when  the  call  of  death  came  it  should  find 


Digiti 


zed  by  Google 


APPENDIX.  697 


Obituary  Sketch  of  Frank  L.  Holt. 


him  in  possession  of  every  physical  and  mental  faculty,  and  that  he 
might  be  spared  the  agony  of  a  long  and  painful  dissolution.  Noth- 
ing however  seemed  sufficient  to  stay  the  progress  of  a  lingering  and 
most  distressing  malady. 

To  this  active,  self-reliant  man  this  experience  was  dreadful  to  en- 
dure, but  he  bore  his  great  affliction  with  wonderful  fortitude,  and 
when  fully  conscious  of  the  immediate  approach  of  death,  met  it  with 
characteristic  calmness  and  serenity. 

The  esteem  in  which  he  was  held  by  his  brethren  of  the  bar  appears  by 
the  following  brief  quotations  from  their  remarks  made  at  a  meeting  held 
after  his  death,  at  which  appropriate  obituary  resolutions  were  adopted. 

Mr.  Curtis  Thompson  said: — **We  have  lost  in  the  death  of 
Brother  Holt  one  of  the  most  promising  of  the  younger  membei's  of 
the  bar.  He  had  evinced  ability  to  conduct  important  and  difficult 
suits,  and  a  successful  career  in  his  chosen  profession  seemed  certainly 
before  him.  In  many  respects  our  brother  was  unique  and  original. 
He  was  one  of  the  brightest  and  most  genial  of  our  number.  His 
nature  was  warm  and  generous,  full  indeed  of  sentiment  and  tender- 
ness. Whether  at  work  or  at  play  he  was  full  of  life  and  enthusiasm, 
and  was  noted  for  his  quick  wit,  pointed  anecdotes,  and  pci'fect  charac- 
terizations. We  loved  and  respected  him  for  his  admirable  qualities  of 
mind  and  heait,  and  the  recollection  of  his  words  and  deeds  will  ever 
abide  with  us." 

Mr.  C.  S.  Canfield  said : — **  Brother  Holt  had  many  qualities  of  mind 
and  heart  that  endeared  him  not  only  to  myself  but  to  the  bar  as  well. 
He  had  a  noble  and  generous  disposition,  and  a  strong  and  rugged 
loyalty  to  his  friends.  I  look  back  with  great  pleasure  upon  his  stead- 
fastness and  true  devotion  to  those  who  were  fortunate  enough  to  be 
numbered  among  his  friends.  He  was  possessed  of  a  temperament 
that  fairly  bubbled  over  with  good  humor  and  native  wit.  Nowhere 
shall  we  miss  him  more  that  at  our  annual  bar  dinner.  The  merriment 
he  always  occasioned  as  an  after-dinner  speaker,  still  lingers  in  my 
mind,  and  I  still  hear  the  tumultuous  applause  which  greeted  him  as 
he  concluded  his  remarks.  In  his  practice  at  this  bar  he  has  left  noth- 
ing but  pleasant  reminiscences.  He  was  honest,  upright,  and  capable, 
a  manly  opponent  and  a  generous  friend." 

Mr.  Frank  L.  Rogers  said : — '*  Brother  Holt  was  my  senior  at  the 
bar  by  several  years.  He  was  always  ready  to  extend  a  helping  han<l 
to  me  and  to  every  brother  with  whom  he  was  acquainted,  and  while 
ready  to  be  helpful  to  all,  he  was  never  weary  of  rendering  offices  oi 
special  kindness  to  his  friends.  He  loved  his  profession  and  devoted 
himself  to  it,  yet  withal  had  a  taste  for  political  life,  and  he  had  that 
force  of  character,  that  knowledge  of  the  hearts  of  the  people,  that  in- 
tuitive perception  of  the  plans  of  his  opponents,  which  would  have 
made  him  a  leader  of  men  in  his  party  had  he  lived.    He  detested 


Digiti 


zed  by  Google 


698  APPENDIX. 


Obituary  Sketch  of  Frank  L.  Holt. 


small  things,  and  was  true  to  all  principles  of  honesty,  integrity  and 
candor.  He  could  not  bear  trick  or  chicanery  in  politics  or  in  his  pro- 
fession, and  was  loud  in  denouncing  disreputable  practices  in  either.^^ 

Judge  D.  B.  IvOCKWOOD  spoke  as  follows : — *'  I  became  acquainted 
with  Brother  Holt  before  his  admission  to  the  bar.  He  had  a  genial 
way  about  him  that  made  him  very  companionable.  His  career  at  the 
bar  was  brief  but  brilliant  I  often  met  him  in  the  practice  of  our 
profession,  and  we  were  almost  always  on  opposite  sides.  I  thus  had 
a  good  opportunity  to  observe  his  skill  and  adroitness  in  the  management 
of  a  case.  He  prepared  his  cases  with  a  good  deal  of  care  and  marshalled 
his  witnesses  with  all  the  tactics  of  a  general.  In  all  my  intercourse  with 
him  I  cannot  recall  an  unpleasant  circumstance.  He  was  fast  forging 
his  way  to  the  front  rank  of  the  profession  when  disease  overtook  liim 
and  carried  him  away.  His  memory  will  be  cherished  by  all  who 
knew  him." 

Mr.  W.  H.  O'IIara  spoke  as  follows : — *•  I  cannot  refrain  upon  this 
occasion  from  paying  a  passing  tribute  of  esteem  to  the  memory  of  our 
deceased  brother.  My  acquaintance  with  him  extended  over  a  period 
of  ten  years  and  during  all  this  time  it  was  my  pleasure  to  have  found 
in  him  a  friend,  faithful  and  just.  About  thirteen  years  ago  he  began 
the  practice  of  the  law  in  this  city.  The  honor  of  professional  suprem- 
acy which  was  then  enjoyed  by  five  or  six,  now  belongs  to  twice  or  three 
times  that  number,  and  among  those  to  whom  that  honor  is  due  is  the 
name  of  our  departed  friend.  Yet  not  alone  in  the  law  were  his  ac- 
quirements such  as  the  ambitious  could  well  be  proud  of,  but  in  litera- 
ture, in  art,  and  in  science,  his  attainments  were  of  a  high  order.  He 
passed  away  in  the  morning  of  his  growth,  while  the  mist  and  the 
dew  of  dawn  still  faintly  obscured  the  certain  brilliancy  of  his  me- 
ndian.  It  is  true  that  the  qualities  of  his  mind  had  not  been  tested 
and  were  not  disciplined  in  the  struggle  of  many  years,  yet  it  was  ap- 
parent to  those  of  us  who  knew  him  best  that  they  were  of  the  temper 
which  make  great  men.  A  lofty  manhood,  a  self  reliance  tempered 
with  wisdom,  a  loyalty  to  friends  that  was  not  shaken  by  adversity, 
were  virtues  which  made  him  conspicuous  among  his  fellows.^^ 

Judge  L.  M.  Sladb  said : — *•  Brother  Holt  was  a  man  of  more  than 
ordinaiy  method,  which  was  always  made  manifest  in  his  official  re- 
coi-ds  which  were  executed  with  exquisite  taste  and  skill.  He  was 
faithful  in  his  profession,  true  to  his  clients,  and  untiring  in  his  efforts 
to  further  their  interests.  No  one  was  ever  heard  to  utter  a  word  of 
suspicion  as  to  his  integrity  in  all  his  public  career." 

Mr.  James  H.  Olmstead  spoke  as  follows : — '*  During  a  portion  of 
the  time  that  I  held  the  office  of  staters  attorney.  Brother  Holt  was  the 
prosecuting  attorney  of  the  city  of  Bridgeport,  and  I  was  brought  into 
vciy  close  relations  with  him.  I  soon  perceived  that  he  was  a  yonng 
man  of  promise,  and  always  perfectly  reliable.    He  was  energetic  and 
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thorough  in  all  his  professional  engagements.  Whereve^and  whenever 
duty  called,  he  obeyed.  All  state  cases  fmm  Bridgeport  entrusted  by 
me  to  his  care  were  thoroughly  prepared,  and  when  the  day  assigned 
for  trial  arrived,  he  was  sure  to  be  present  with  the  witnesses,  ready 
for  the  conflict.  His  i*ecommendations  to  me  regarding  cases  that  came 
from  the  City  Court  of  Bridgeport  demonstrated  a  maturity  of  judgment 
rarely  exhibited  by  a  man  so  young  in  our  profession  as  he  then  was. 
He  was  inflexible  in  determination  to  rigorously  punish  the  guilty  and 
hardened  criminal,  and  yet  his  heart  was  so  tender  and  his  disposition 
so  forgiving  tliat  he  pressed  earaesHy  for  gentle  dealing  towai'd  young 
offendei's,  who  had  committed  their  flrst  offence,  especially  if  their  youth 
had  been  spent  among  those  who  cared  for  neither  body  nor  soul.  He 
was  truly  one  who  urged  justice  tempered  with  mercy." 

Mr.  Henry  T.  Blaj^e  said:— **  Mr.  Holt  was  in  my  office  for  several 
years  while  I  was  clerk  of  the  Superior  Court,  partly  as  an  assistant  in 
my  official  duties,  and  I  had  a  good  opportunity  to  see  all  sides  of  his 
character,  and  I  can  truly  say  that  the  result  was  on  my  part  an  ever 
increasing  confidence  and  esteem.  He  was  one  of  those  noble,  manly 
men  who  know  no  fear  and  wear  no  disguises.  He  was,  as  such  men  are 
apt  to  be,  generous  in  spirit,  noble  in  his  ambitions,  and  steadfast  in  his 
friendships.  He  never  wore  a  double  face ;  he  never  deserted  those 
who  trusted  in  him,  nor  failed  in  their  support  from  motives  of  timidity 
or  policy.  With  his  fine  abilities,  his  high  purposes,  and  his  geneml 
popularity,  all  combined  with  an  apparently  robust  and  vigorous  health, 
he  had  every  prospect  of  a  successful  and  biilliant  future.  The  fortitude 
with  which  he  strtiggled  against  the  progress  and  the  terrible  sufferings 
of  his  long  malady,  the  patience  with  which  he  met  the  disappointment 
of  all  his  hopes,  and  the  resignation  with  which  he  at  last  succumbed  and 
passed  away,  illustrate  his  sti'ength  of  mind  and  chanicter,  and  awaken 
our  deepest  and  tendei'est  sympathy.  In  his  professional  and  official 
career  his  impulsive  and  fearless  nature  doubtless  brought  him  into  col- 
lision with  many  individuals,  but  I  cannot  believe  that  there  is  a  person 
living  who  retains  any  other  impression  of  him  than  that  of  kindness 
and  esteem,  or  who  could  look  with  any  feeling  but  that  of  sadness  on 
his  grave." 


OBITUARY  SKETCH  OF  GELON  W.  WEST.* 

Gelon  Wilberforce  West,  the  subject  of  this  sketch,  was  born  at 
Columbia,  in  this  state,  August  Slst,  1845.  He  died  at  Rockville,  Jan- 
uary 17th,  1890,  at  the  age  of  forty-four.  He  was  the  son  of  Samuel 
F.  West,  who  is  still  a  resident  of  Columbia,  and  until  he  arrived  at 


*  Prepared  at  the  request  of  the  Reporter,  by  Charles  Phelps,  Esq.,  of 
the  Rockville  bar. 


Digiti 


zed  by  Google 


600  APPENDIX. 


Obituary  Sketch  of  Gelon  W.  West. 


the  age  of  seventeen  years,  lived  and  worked  upon  his  father's  farm. 
He  was  educated  in  the  common  and  select  schools,  and  finally  gradu- 
ated at  the  old  High  School  at  Ellington  in  this  state.  He  never  en- 
tered college,  but  taught  school  during  the  winters  of  1862-3,  and 
186&-4.  After  a  select  course  of  reading,  he  began  the  systematic 
study  of  law,  in  the  office  of  Waldo,  Hubbard  and  Hyde,  at  Hart- 
ford, in  January,  1866,  and  after  passing  an  examination  of  great 
merit,  was  admitted  to  the  practice  of  law  at  Hartford,  July  24th,  1868. 
He  located  at  Rockville,  and  there  commenced  the  practice  of  law  in 
November,  1868. 

Mr.  West  possessed  in  an  unusual  degree  all  of  those  gentler  quali- 
ties, so  endearing  to  intimate  acquaintances,  and  upon  which  the  biog- 
rapher delights  to  dwell,  but  which  are  frequently  overwought.  He 
was  popular  as  a  man,  and  as  an  official,  and  in  April,  1869,  he  was 
elected  judge  of  probate  for  the  district  of  Ellington,  and  served  con- 
tinuously in  that  capacity  until  the  time  of  his  death,  being  elected 
term  after  term  by  the  people,  irrespective  of  party.  He  was  for  the 
period  of  ten  years  acting  school  visitor  and  clerk  of  the  school  boani, 
and  held  the  position  of  town  clerk,  for  the  town  of  Vernon,  from 
1883  to  the  time  of  his  death.  He  was  also  the  register  of  vital  statis- 
tics and  town  treasurer,  and  assistant  clerk  of  the  Superior  Court.  At 
the  time  of  his  death  he  was  also  judge  of  the  City  Court  of  Rock- 
ville. To  the  manifold  duties  of  these  various  offices  he  brought  ii 
power  and  aptitude  which  a  more  ambitious  man  would  have  diverted 
into  other  channels.  His  seeming  disregard  of  the  allurements  of  per- 
sonal ambition  was  the  gain  of  the  community  in  which  he  lived.  His 
close  application  to  the  duties  and  routine  of  the  many  offices  which 
came  to  him,  prevented  his  taking  that  more  prominent  stand  in  h)s 
chosen  profession  to  which  he  was  entitled  from  the  force  of  his  ac- 
quirements and  natural  ability.  As  a  judge  of  probate  he  was  unex- 
celled, for  he  was  interested  in  his  work,  and  tempered  with  a  sound 
judgment  and  tender  sympathy  that  department  of  law  which  enters 
more  closely  than  any  other  the  domain  of  domestic  life.  His  faith- 
fulness and  integrity  were  proverbial,  and  his  word  was  as  good  as  his 
bond.  While  often  negligent  of  the  duties  which  he  owed  to  himself, 
he  never  failed  in  his  obligations  to  his  fellowmen.  The  perplexities 
of  his  many  duties  never  tested  beyond  its  strength  that  serene  and 
abiding  patience,  which  he  *  always  commanded,  in  sickness  and  in 
health. 

His  nature  was  never  aggressive,  yet  he  led  in  various  enterprises 
ivhich  promoted  the.  interest  of  the  community  in  which  he  lived.  He 
was  the  pi*ojector  of  the  Rockville  High  School,  and  personally  paid 
the  expenses  attendant  upon  issuing  the  first  diplomas  of  that  institu- 
tion. He  was  the  prime  mover  in  the  adoption  of  the  city  charter  for 
Uoc'kville,  and  the  enterprise  was  largely  due  to  his  labor  and  zeal. 


Digiti 


zed  by  Google 


APPENDIX.  601 


Obituary  Sketch  of  Johnson  T.  Piatt. 


His  mind  was  distinctiyely  reflective,  and  upon  the  more  important 
tenets  of  the  Christian  religion  his  views  were  pronounced.  He  was 
religiously  inclined,  but  without  a  creed.  He  believed  in  Grod,  and 
recognized  man^s  obligation  to  his  maker ;  but  concerning  those  reli- 
gious problems  which  others  explain  so  easily,  to  their  seeming  satis- 
faction, he  held  his  peace.  In  conversing  with  the  writer  on  a  certain 
occasion  during  the  last  year  of  his  life,  he  made  use  of  a  stanza  of 
Whittier^s  hymn  as  illustrating  his  position,  and  repeated  the  lines 
with  an  emphasis  which  made  a  lasting  impression,  and  furnished  a 
fitting  close  to  the  conversation. 

"  And  80  beside  the  Silent  Sea, 
I  wait  the  muflSed  oar ; 
No  harm  from  Him,  can  come  to  me, 
On  ocean  or  on  shore." 
He  died  almost  in  the  harness,  and  was  absent  from  his  office  only  a 
little  more  than  one  day.    He  entertained  a  strong  presentiment  of  his 
death,  and  in  perfecting  the  organization  of  the  City  Court  expressed 
his  belief  that  he  should  not  live  to  witness  its  completion.    But  this 
fact  did  not  lessen  his  interest  or  his  work ;  no  murmur  escaped  him^ 
and  his  cheerful,  cordial  manner  seemed  not  to  warrant  the  foreboding; 
which  he  held. 

He  leaves  a  wife  and  two  daughters,  and  a  circle  of  friends,  whose 
grateful  and  kindly  remembrance  of  him  is  the  most  expressive  and; 
enduring  tribute  to  his  worth* 


OBITUARY  SKETCH  OF  JOHNSON  T.  PLATT.* 

Johnson  Tuttle  Platt  was  bom  in  Newtown,  Conn.,  January  12th, 
1844.  He  attended  the  common  schools  of  the  neighborhood  until  about 
nine  years  of  age.  The  next  four  or  five  years  he  went  to  various  select 
schools  in  Fairfield  County,  the  last  two  years  being  spent  at  the  Staples 
Academy,  Easton.  In  the  spring  of  1859  he  had  a  severe  illness,  from 
which  he  did  not  recover  sufficiently  to  permit  his  leaving  home  till  the 
spring  of  1863.  This  illness  prevented  him  from  entering  college,  but 
he  was  able,  for  a  considerable  part  of  the  time,  to  continue  his  studies, 
l)eing  however  under  no  instructor.  In  1863  he  entered  the  Hai'vard 
Law  School,  and  was  graduated  therefrom  in  1865.  He  was  admitted 
to  the  bar  in  Boston,  January  11th,  1865,  and  for  six  months  afterwards 
studied  in  the  office  of  the  Hon.  James  D.  Colt,  of  Pittsfield,  Mass.,  who 
afterwards  became  one  of  the  judges  of  the  Supreme  Judicial  Court  of 
Massachusetts.    In  the  fall  of  1865  he  came  to  New  Haven,  where  the 

•  Prepared  at  the  request  of  the  Reporter,  by  Morris  F.  Tyler,  Esq.,  of 
the  New  Haven  bar. 
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remainder  of  his  busy  and  useful  life  was  ptissed.  He  early  took  a 
high  standing  at  the  New  Haven  County  bar.  and  made  a  place  for 
himself  both  in  his  profession  and  in  the  community.  Upon  the  re- 
organization of  the  Yale  Law  School  he  was  made  one  of  the  instruc- 
tors in  1869,  and  in  1872  was  appointed  full  professor.  In  this  year  he 
received  the  degree  of  A.  M.  from  Yale  College.  His  original  depart- 
ment of  instruction  was  equity  and  pleadings ;  but  in  the  later  years  of 
his  professorship  instruction  in  torts  was  added,  while  his  broader 
studies  into  the  origin  and  science  of  the  law  caused  him  to  be  assigned 
the  topics  of  general  jurisprudence  add  the  histoty  of  law,  in  both  the 
regular  and  the  gp*aduate  courses. 

Mr.  Platt^s  intelligence  was  of  a  high  and  very  active  character  and 
he  was  early  interested  in  all  the  questions  of  a  political  or  social  nature 
that  were  agitating  the  public.  Naturally  he  was  called  upon  to  fill 
various  local  offices  and  for  many  years  was  actively  connected  with 
the  city  government  of  New  Haven.  He  was  repeatedly  a  member  of 
the  Common  Council,  first  as  a  councilman  and  later  as  an  alderman. 
In  1874  he  was  appointed  corporation  counsel.  Upon  the  death  of  the 
late  K.  K.  Foster  he  was  made  register  in  bankruptcy  for  the  New 
Haven  district  in  1877.  He  had  been  for  some  time  a  United  States 
commissioner,  having  received  that  appointment  in  1870,  which  was  fol- 
lowed shortly  by  the  appointment  of  master  in  chancery. 

While  Mr.  Piatt  was  above  all  things  a  lawyer,  and  was  at  onoe 
proud  and  fond  of  his  profession,  his  culture  and  reading  were  excep- 
tionally broad  and  general.  His  interest  in  active  affairs  was  most 
practical,  and  the  ordinances  of  the  city  of  New  Haven  and  the  statutes 
of  the  state  bear  the  imprint  of  this  interest.  He  was  instrumental  in 
a  large  degree  in  the  institution  of  the  sanitary  organization  imder 
which  New  Haven  now  lives,  and  also  in  the  establishment  of  its  board 
of  harbor  commissioners.  He  was  deeply  interested  in  the  matter  of  the 
proper  drafting  of  the  statute  law,  and  on  this  topic  made  a  notable  re- 
port to  the  Connecticut  State  Bar  Association.  He  was  one  of  the  ori- 
ginal members  of  this  organization,  and  always  took  an  active  part  in 
its  deliberations,  and  was  prominent  in  the  suggestion  of  directions  in 
which  it  could  be  of  practical  benefit  to  the  profession  and  to  tlie  state. 

As  a  lawyer  Mr.  Piatt  was  most  thoroughly  trained,  and  was  a  mas- 
ter of  the  best  methods  of  the  profession.  His  knowledge  of  the 
principles  and  theory  of  the  law  was  based  deep  upon  an  intimate 
acquaintance  with  its  original  sources,  while  he  had  a  ready  command 
of  the  resources  of  practice.  He  was  consequently  a  good  counsellor 
and  a  good  fighter.  He  was  intensely  loyal  to  his  client,  and  more 
than  conscientious  in  his  fulfillment  of  every  duty  to  him.  In  his 
management  of  court  cases  he  was  cautious,  shrewd  and  ready,  never 
losing  sight  of  his  client^s  interest  in  the  excitement  of  a  profes- 
sional contest,  exhibiting  an  unusual  knowledge  of  human  nature,  and 
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always  impressing  the  court  or  the  jury  with  his  sincerity  and  honesty 
of  purpose  and  with  his  complete  maistery  of  his  cases.  He  was  never 
known  to  go  into  court  except  after  the  most  careful  preparation. 

As  an  instructor  in  tlie  law  school  he  left  upon  the  hundreds  of  young 
men  who  in  the  twenty -one  years  of  his  instruction  came  under  his  care, 
the  impression  of  a  gentle,  helpful,  symimthetic  and  thorough  scholar. 
His  sympathy  with  young  men  was  very  marked  and  very  true.  And 
it  was  a  sympathy  that  did  not  spend  itself  in  words,  but  was  evidenced, 
as  those  who  were  under  him  can  abundantly  testify,  by  unnumbered 
deeds  of  the  sincerest  kindness.  He  enjoyed  his  office  of  teaching,  not 
only  because  the  occupation  was  congenial  to  his  taste  as  a  scholar,  but . 
becAuse  it  gave  him  so  free  an  opportunity  of  expressing  that  active 
sympathy  with  others  which  was  so  individual  a  feature  of  his  character, 
and  which,  in  the  ordinary  work  of  his  practice,  he  was  so  often  called 
upon  to  restrain  or  disguise. 

In  his  personal  character  and  private  life  all  who  came  into  contact 
with  Mr.  Piatt  were  impressed  with  his  gentleness,  his  genial  social 
traits,  and  his  sensitive  honor.  He  had  hosts  of  friends  because  he  was 
sincerely  fiiendly.  He  loved  the  converse  of  his  fellow-man,  and  this 
love  was  not  limited  by  age  or  condition.  And  he  was  as  well  an  en- 
thusiastic lover  of  the  out-of-door  life  of  nature.  Until  within  a  short 
time  of  his  death  he  was  a  constant  walker,  and  the  most  delightful  of 
companions  in  the  fields  and  woods.  Here  he  was  at  home.  The  trees 
and  the  flowers  of  the  fields  were  his  friends.  He  knew  them  all.  And 
here,  too,  he  best  made  himself  known  to  his  companions.  Here  it  was 
that  his  wide  acquaintance  with  the  literature  of  imagination  and  senti- 
ment, especially  of  poetry,  of  which  he  was  passionately  fond,  showed 
itself.  With  a  prodigious  memory,  a  delicate  and  accurate  taste,  and 
a  sure  judgment,  he  had  made  the  whole  i*ange  of  English  poetry  his 
own,  and  could  call  forth  from  his  treasures  at  any  time,  with  rare 
aptness,  jtist  that  which  was  fitting  to  the  time  or  place.  His  was  also 
a  deeply  religious  nature,  although  he  could  never  fully  accept  any  of 
the  current  formulations  of  faith.  His  acquaintance  with  the  Bible 
and  with  religious  literature,  especially  of  the  more  highly  spiritual 
and  even  mystical  types,  was  wide  and  thorough.  He  was,  however, 
averse  to  ready  expression  on  subjects  of  this  character. 

Mr.  Platt^s  death  occurred  very  suddenly  on  the  twenty-third  of  Janu- 
ary, 1890.  He  was  stricken  down  with  apoplexy,  just  as  he  was  entering 
his  office,  and  lived  but  four  hours  after  the  attac;k.  He  was  buried  in 
the  cemetery  of  his  native  town,  Newtown,  a  place  for  which  he  always 
cherished  an  enthusiastio  affection. 
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OBITUARY  SKETCH  OF  SIDNEY  B.  BEARDSLEY. 

Sidney  Bukr  Beardsley,  ex-judge  of  the  Supreme  Court  of  Errors, 
died  at  Bridgeport,  where  he  had  resided  most  of  his  professional  life, 
on  the  21st  day  of  April,  1890,  aged  sixty-seven. 

Judge  Beardsley  was  lK>m  at  Monroe  in  this  state  in  1823.  He  was 
the  son  of  Hon.  Cyinis  H.  Beardsley,  who  in  1846  was  speaker  of  the 
House  of  Representatives  of  the  state  and  for  several  years  judge  of  the 
County  Court  of  Fairfield  County.  He  prepared  for  college  and  entered 
Yule  College,  but  did  not  graduate,  afterwards  receiving  an  honoran- 
degree,  studied  law,  and  was  admitted  to  the  bar  of  Fairfield  County 
in  1848.  He  began  the  practice  of  law  in  Norwalk,  but  soon  after  re- 
moved to  Bridgeport,  where  he  resided  until  his  death. 

Judge  Beardsley  was  a  man  of  strong  intellect,  characterized  by 
sound  judgment  and  vigorous  common  sense,  rather  than  by  brilliancy. 
As  an  advocate  at  the  bar  he  never  attempted  to  be  rhetorical,  nor  to 
play  upon  the  emotions  or  passions  of  a  jury,  but  presented  his  points 
in  plain  and  simple  language,  addressed  to  their  understandings,  and 
with  great  clearness  both  of  conception  and  statement.  His  arguments 
to  the  court  were  generally  a  thorough  discussion  of  the  legal  princi- 
ples involved,  and  were  never  overlaid  with  exhaustive  legal  authoiities 
nor  weakened  by  legal  niceties.  He  soon  acquired  a  prominent  posi- 
tion in  his  profession,  and  a  large  and  lucrative  practice.  He  had  very 
little  personal  ambition,  and  his  best  professional  efforts  were  always 
called  out  by  his  interest  for  his  clients  rather  than  by  a  desire  to  add  to 
his  own  reputation.  He  was  entirely  unassuming  and  wholly  without  pre- 
tension, and  seemed  indifferent  to  those  honors  that  most  men  are  so 
eager  to  obtain.  He  was  elected  to  the  State  Senate  in  1858,  and  was 
induced  to  run  for  Congress  in  1869  upon  the  Republican  ticket  against 
William  H.  Bamum,  afterwards  United  States  senator ;  carrying  his 
own  city  of  Bridgeport  and  most  of  the  towns  of  his  county,  but  defeated 
upon  the  whole  vote.  These  it  is  believed  are  the  only  political  offices 
that  he  ever  held  or  &<«pired  to. 

Wliile  Judge  Beardsley  was  very  successful  at  the  bar,  his  mind  was 
pre-eminently  judicial  in  its  chai'acter.  He  looked  the  judge.  Quiet, 
imperturbable,  with  a  compact  and  stui*dy  frame,  and  a  countenance 
that,  though  easily  lighted  up,  woi*e  in  repose  a  look  of  austerity,  he 
seemed  well  adapted  to  hold  the  scales  of  justice,  and  lay  down,  with 
calm  and  sound  judgment,  the  law  between  man  and  man.  He  had  in 
a  high  degree  that  special  judicial  faculty  that  enables  a  judge  to  see 
through  the  complications  of  a  case  into  the  heart  of  it  and  to  strip  the 
legal  question  involved  of  all  the  une^sentials  that  so  often  cluster  alKnit 
and  obscure  it. 

It  was  therefore  with  much  satisfaction  to  the  profession  and  the 
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public  tliat  in  1874  be  accepted  a  seat  on  the  bench  of  the  Superior 
Court,  from  which  he  was  elevated  to  the  Supreme  Court  of  Errors  in 
Maix;h,  1887.  The  last  position  he  held,  faithfully  and  acceptably  dis- 
charging its  duties,  until  the  firet  day  of  November,  1889,  when  a  resig- 
nation, sent  to  the  govenior  several  months  before,  took  effect.  His 
falling  health  was  the  cause  of  his  resignation. 

Judge  Beardsley  was  a  man  of  fine  social  qualities  and  was  always  a 
welcome  attendant  upon  the  festive  gatherings  of  his  professional 
brethren,  and  a  welcome  guest  at  private  hospitalities,  while  he  found 
much  pleasure  in  receiving  his  friends  at  his  own  atti*active  home.  In 
all  the  intercourse  of  life  he  was  couiteous,  affable  and  kindly.  He 
was  true  and  faithful  in  his  friendships,  and  the  writer  feels  that  in  his 
death  he  has  lost  a  warm  personal  friend. 

He  was  married  in  his  early  manhood  to  Ann  Eliza  Daskam  of  Nor- 
walk,  who,  with  a  son  and  two  manied  daughters,  survives  him. 

At  a  meeting  of  the  Faii-field  County  bar,  held  soon  after  Judge 
Beardsley ^s  death,  appropriate  resolutions  of  affection  and  respect  were 
passed,  upon  which  a  number  of  the  leading  lawyers  of  the  county 
spoke  in  eulogistic  terms  of  his  line  qualities  of  personal  and  profes- 
sional character.  Among  those  who  addressed  the  bar  on  that  occa- 
sion were  Messrs.  D.  B.  Lockwood,  11.  S.  Sanford,  J.  B.  Curtis,  R.  E. 
I)e  Forest,  L.  N.  Middlebrook,  A.  B.  Woodward,  G.  W.  Warner,  S.  B. 
Sumner,  and  A.  B.  Beers.  A  paper  read  by  Judge  Lockwood  gives  so 
full  and  interesting  a  sketch  of  the  judge  both  in  his  professional  life 
and  in  his  personal  relations ,  that  it  is  given  entire.    It  was  as  follows : — 

•*  During  the  session  of  the  county  court  at  Faii-field  in  December 
1849, 1  was  introduced  to  Sidney  B.  Beardsley.  I  had  been  for  some 
months  reciting  to  the  late  Hon.  Thomas  B.  Osborne,  then  a  resident  of 
Fairfield,  and  was  desirous  of  entering  a  law  office  to  pui*sue  my  studies. 
Upon  asking  Mr.  Beardsley  upon  what  terms  I  could  study  law  under 
him,  he  promptly  replied  that  if  I  would  enter  his  office  he  would  cliarge 
me  nothing  for  tuition.  In  January,  1850, 1  entered  his  office  ae  a  law 
student,  where  I  remained  until  my  admission  to  the  bar  in  August, 
1851.  During  the  time  I  was  a  student  in  his  office  I  conceived  an  at- 
tachment for  him  which  has  ripened  hito  a  friendship  of  forty  years^ 
duration.  The  memories  of  those  student  days  crowd  in  upon  me  like 
a  flood  upon  this  occasion.  In  those  days  there  were  a  great  many 
more  trials  before  justices  of  the  peace  in  the  suiTounding  towns  than 
now.  He  always  took  me  with  him  on  such  occasions,  and  my  first  in- 
sight into  the  practice  of  the  law  was  gained  in  legal  contests  before 
country  justices,  where  Belden  and  Sturges  and  Loomis  and  Ferry  and 
Treat,  and  others  of  equal  ability,  were  his  opponents. 

*'  As  a  lawyer  he  seemed  to  me  to  comprehend  a  case  more  readily  than, 
any  other  lawyer  I  ever  knew.    His  mind  was  symmeti'ical,  well  bal* 
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ftQced  and  comprehensive,  and  he  almost  inyariably  reached  the  right 
conclusion,  apparently  by  a  sort  of  intuition.  He  was  a  sti'ong  advocate, 
not  indulging  in  flights  of  eloquence  nor  adih'cssing  the  passions  or 
emotions  of  a  jury,  but  in  plain,  concise  and  vigorous  language  he  ap- 
pealed to  their  intelligence  and  common  sense.  While  at  the  bar  he 
had  a  large  clientage,  and  was  retained  in  most  of  the  important  cases 
that  were  contested  in  our  courts.  In  the  trial  of  cases  he  took  but  few 
notes,  but  his  retentive  memory  enabled  him  to  state  tjoiTectly  any  im- 
portant item  of  testimony.  He  was  a  man  of  keen  perceptions,  a  good 
judge  of  human  nature,  and  could  fathom  the  motives  of  men.  He 
was  a  favorite  with  the  members  of  the  bar,  and  as  courteous  as  he  was 
congenial.  He  possessed  a  rare  combination  of  bnlliant  qualities  that 
made  him  the  most  companionable  man  I  ever  met. 

'*  In  1874  he  was  appointed  one  of  the  judges  of  tho  Superior  Court. 
Hon.  Nathaniel  Wheeler  was  that  year  a  member  of  the  state  senate, 
and  united  with  the  members  of  the  bar  in  pressing  his  name  for  the 
position  of  judge,  for  which  he  was  eminently  well-fitted.  As  a  judge 
— a  trier  of  cases — ^he  had  few  equals.  He  was  endowed  by  nature 
with  a  legal  mind.  While  fully  recognizing  the  demands  of  justice 
and  law,  he  had  at  the  same  time  a  lively  conscience  and  a  tender  heart. 
He  had  a  keen  appreciation  of  what  constituted  judicial  integrity,  and 
had  the  faculty  of  discerning  what  belonged  to  equity  and  good  con- 
science. He  was  the  *'  upright  judge."  In  1887  he  was  promoted  to 
the  bench  of  the  Supreme  Court  of  Errors,  which  position  he  held  un- 
til November  1st,  1889,  when  failing  health  compelled  him  to  relinquish 
its  arduous  duties.  In  this,  the  highest  court  in  our  state,  will  be  foimd 
the  most  enduring  monument  of  his  professional  learning  in  the  opin- 
ions he  has  left  recoMed. 

**  As  a  citizen  and  in  all  the  relations  of  private  life  he  won  the  respect 
and  esteem  of  all  with  whom  he  became  associated.  He  was  the  idol 
of  his  family,  and  was  tenderly  and  devotedly  attached  to  his  wife  and 
children  and  grandchildren  and  the  endearments  of  home. 

**Hi8  death  is  a  public  loss;  and  while  we  are  met  to  express  our 
mutual  sympathy  and  to  speak  our  common  grief,  I  cannot  but  feel  a 
personal  loss  in  the  death  of  him  who  was  my  godfather  in  the  law. 
And  as  we  lay  him  to  rest  to-day  as  the  shades  of  evening  gather,  and 
bid  him  good-night,  let  us  hope  in  some  happier  clime  to  bid  him  good- 
morning.*^ 
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ADMISSION  AGAINST  INTEREST. 
See  Eyidbxcb,  1. 

AGENT  OF  A  PUBLIC  COMMUNITY. 
Geu.  Statutes,  §  1583,  provides  that  any  agent  of  a  public  community  who 
shall,  with  intent  to  prejudice  it,  appropriate  its  property  to  the  use  of 
any  person,  or  make  upon  its  books  any  false  entry,  or  aid  in  procuring 
to  be  allowed  any  fraudulent  claim,  shall  be  fined,  etc.  Under  a  vote 
of  a  town  authorizing  the  selectmen  ''to  employ  such  assistance  for 
the  office  of  the  town  agent  as  in  their  judgment  might  be  necessary," 
the  selectmen  employed  the  defendant  to  assist  in  the  care  of  the  pau- 
pers of  the  town  and  to  aid  in  making  disbursements  for  their  relief, 
aild  to  make  on  the  books  of  the  town  proper  entries  concerning  them. 
Upon  an  information  charging  that  the  defendant,  while  so  employed 
at  the  cost  of  the  town,  did  as  agent  of  the  town  aid  in  procuring  fraud- 
ulent claims  to  be  allowed,  and  did  other  fraudulent  acts  specified  in 
the  statute,  it  was  held,  upon  a  demurrer  to  the  information,  that  the 
defendant  was  in  such  employment  an  agent  of  tlie  town,  and  as  such 
liable  to  prosecution  under  the  statute.     State  v.  Clerkin^  08. 

AGREEMENT  (PAROL  AS  AFFECTING  WRITTEN.) 

1.  The  language  of  a  written  contract,  while  it  is  in  force,  is  the  only  le- 
gitimate evidence  of  what  the  parties  intended  and  understood  by  it 
We^t  Haven  Water  Co.  v.  Beheld,  30. 

2.  But  a  parol  agreement  changing  the  original  contract,  made  after  its 
execution,  in  cases  where  the  statute  of  frauds  does  not  require  the 
agreement  to  be  in  writing,  is  valid,  and  the  original  contract  as  modi- 
fied by  the  later  parol  agreement  becomes  the  real  contract  between 
the  parties,    lb. 

3.  The  defendants  gave  A  their  note  by  which  they  promised  to  pay  her 
seventy-five  dollars  semi-annually  during  her  life.  Held,  in  an  action 
upon  it,  that  they  could  not  show  in  defence  a  parol  agreement  of  A  at 
the  time  the  note  was  given,  that  if  she  did  not  need  the  money  for  her 
support  they  should  not  be  required  to  pay  it.    Osborne  v.  Taylor^  439. 

4.  And  held  that,  upon  the  defendants'  averment  of  such  an  agreement 
in  their  answer,  it  would  not  be  taken,  on  demurrer,  to  be  an  agree- 
ment in  writing.    lb. 

5.  Where  a  defendant  relies  upon  sucb  a  contemporaneous  agreement  and 
sets  it  up  in  his  defence,  it  must  l>e  alleged  to  be  in  writing.    lb. 

ALIMONY. 

See  Husband  and  Wife,  7. 
ANCESTRAL  ESTATE. 
Gen.  Statutes,  §  982,  provides  that  the  real  estate  of  an  intestate  which 
came  to  him  by  descent  or  devise  from  any  kinsman,  shall,  if  there  be 
no  brothers  or  sisters  of  the  blood  of  the  ancestor  from  whom  the  es- 
tate came,  nor  their  representatives,  go  equally  to  the  children,  if  any, 
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of  such  ancestor  and  those  who  legally  represent  them,  with  a  proviso 
that  if  the  intesUite  be  a  minor  and  *'  shall  not  leave  any  lineal  descend- 
ants, or  brother  or  sister  of  the  whole  blood,  or  any  descendants  of  such 
brother  or  sister,  or  any  parent,*'  such  estate  shall  be  distributed 
equally  to  the  next  of  kin  of  the  blood  of  the  ancestor  from  whom  it 
came.  A  minor  died  intestate  seised  of  real  estate  which  came  to  her 
by  devise  from  her  maternal  grandfather,  and  left  no  husband,  child, 
mother,  brother  or  sister,  nor  any  descendant  of  a  brother  or  sister, 
but  left  a  father,  and  a  maternal  aunt,  daughter  of  the  maternal  grand- 
father. Held— 1.  That  the  father  did  not  take  by  implication  under 
the  proviso.  2.  That  the  case  did  not  cpme  within  the  proviso,  inas- 
much as  the  intestate  left  a  father,  and  was  therefore  not  within  the 
class  of  minors  described  in  it.  8.  That  the  estate  went  to  the  mater- 
nal aunt  under  the  provisions  of  the  body  of  the  statute.  ClarVs  Ap- 
peal from  Probate,  207. 

APPEAL. 
Gen.  Statutes,  §  1637,  provides  that  appeals  from  the  rulings  and  decisions 
of  the  Superior  Court  upon  all  questions  of  law  arising  on  the  trial  of 
criminal  cases  may  be  taken  by  the  state,  in  the  same  manner  and  to 
the  same  effect  as  if  made  by  the  accused.  Held  that  the  right  of  ap- 
peal here  given  is  not  limited  to  errors  committed  during  the  trial,  in 
the  strict  sense  of  that  term,  but  extends  to  errors  in  any  earlier  part 
of  the  proceeding  which  could  in  ordinary  cases  be  reviewed  upon  error. 
State  V.  Clerkin,  98. 

APPEAL  FROM  PROBATE. 
See  Probate  Court,  1. 

APPROPRIATION. 
See  Town,  3. 

ARBITRATION. 
An  appeal  from  a  city  assessment  by  sundry  land-owners  was  pending 
before  a  judge  of  the  Superior  Court  under  Gen.  Statutes,  §  172,  when 
the  parties  agreed  to  submit  the  matter  in  controversy  to  arbitration. 
A  submission  was  drawn  by  the  attorneys  for  the  appellants,  and  signed 
by  both  parties,  which  provided  that  the  arbitrators  should  **  be  gov- 
erned by  the  laws  applicable  to  snch  cases  and  by  the  rules  of  practicts 
obtaining  in  the  trial  of  causes  in  the  Superior  Court,"  that  the  award 
should  be  '*  in  writing  and  returned  to  the  Superior  Court,"  and  that 
the  court  should  **  render  judgment  pursuant  thereto."  The  jud^e 
before  whom  the  appeal  was  pending  was  made  the  arbitrator,  another 
judge  by  agreement  being  afterwards  associated  with  him.  After  the 
case  had  been  fully  heard,  the  counsel  on  both  sides,  upon  the  sugges 
tion  of  the  arbitrators,  agreed  to  amend  the  submission  by  adding  the 
following: — '' It  is  further  agreed  that  the  arbitrators  shall  have  full 
power  to  decide  all  the  matters  submitted  as  they  shall  consider  right 
and  just,  and  that  their  judgment  shall  be  final  and  conclusive  upon  all 
the  parties."  The  counsel  for  the  appellants  had  no  express  authority 
to  make  the  amendment,  and  the  appellants  did  not  know  of  it  until 
after  the  award  was  published.  They  then  repudiated  the  action  of 
their  counsel  and  brought  a  suit  to  set  aside  the  award.  Held — 1.  That 
the  change  made  by  the  amendment  was  a  material  one.  2.  That  the 
submission  was  to  be  regarded  as  made  in  paU,  and  not  under  the  au- 
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thority  and  direction  of  the  court.  3.  That  the  counsel  for  the  appel- 
lants had  no  implied  authority,  by  virtue  of  their  retainer,  to  make  the 
amendment.    Daniels  v.  City  of  Neio  London^  157. 

ASSESSORS. 
See  Tax  List,  1,  2. 

ASSIGNMENT  BY  DEBTOR. 
See  Conflict  of  Laws,  1,  2. 

ASSOCIATION. 
The  decisions  of  a  voluntary  association  in  admitting  members  and  disci- 
plining, suspending  or  expelling  them,  are  of  a  qtiaai  judicial  charac- 
ter. The  courts  never  interfere  with  them  except  to  ascertain  whether 
the  proceeding  was  pursuant  to  the  rules  of  the  association,  was  in 
good  faith,  and  was  not  in  violation  of  the  laws  of  the  land.  Connelly 
V.  Masonic  Mut.  Ben^t  Association.  552. 

ATTACHMENT. 

1.  The  dissolution  of  an  attachment  and  the  substitution  of  a  bond  for 
tlie  attached  property,  under  Gen.  Statutes,  §§  929  to  934,  necessarily 
involves  the  fact  of  an  attachable  interest  in  the  property  on  the  part 
of  the  defendant  in  the  suit.    Birdsall  v.  Wheeler,  429. 

2.  And  the  statement  in  the  bond  that  the  property  of  B  has  been  attached 
in  a  suit  of  A  against  B  is  an  admission  by  the  obligors  of  such  an  at- 
tachable interest  in  the  property  on  the  part  of  B.    lb. 

3.  And  in  a  suit  by  B  on  the  bond  the  defendants  would  be  estopped  from 
denying  that  B  had  such  interest.    lb. 

4.  And  this  admission  of  the  bond  is  not  qualified  by  the  fact  that  the  of- 
ficer's return  upon  the  writ  of  attachment  merely  stated  that  *"  by  vir- 
tue of  the  precept  he  had  found  in  the  defendant's  possession  and  had 
attached  all  the  personal  property  in  the  following  schedule."    lb. 

5.  The  attachment  of  property  in  a  suit  necessarily  implies  an  attach- 
ment of  it  as  the  defendant's  property  or  as  that  in  which  he  has  an 
attachable  interest.    16. 

6.  By  the  terms  of  the  bond  as  prescribed  by  the  statute  (§  933)  the  obli- 
gors bind  themselves  that  the  defendant  will  pay  the  amount  that  may 
be  recovered  against  him,  or,  on  his  default,  that  they  will  pay  to  tlie 
officer  having  the  execution  the  actual  value  uf  the  defendant's  interest 
in  the  attached  property  at  the  time  of  the  attachment,  not  exceeding 
the  amount  of  the  recognizance.  By  §  937,  where,  in  a  suit  on  the 
bond,  the  defendant  shall  claim  that  the  value  of  the  attached  proper- 
ty at  the  time  the  bond  was  given  was  less  than  the  amount  directed 
by  the  writ  to  be  attached,  the  burden  of  proving  the  actual  value  is 
to  be  upon  the  defendant  Held  that  in  the  absence  of  evidence  to  the 
contrary  it  would  be  presumed  that  the  property  at  the  time  of  the  at- 
tachment was  of  as  great  value  as  at  the  rime  of  the  giving  of  the  bond. 

7.  In  the  absence  of  evidence  to  the  contrary  the  interest  of  the  original 
defendant  in  the  property  attached  would  be  taken  to  be  that  of  a  full 
owner;  and  when  the  full  value  of  the  property  is  shown  by  the  plaint- 
iff in  the  suit  on  the  bond,  the  defendant  may  reduce  it  by  proving  the 
limited  nature  of  such  interest;  but  he  may  not  show  that  the  original 
defemhint  had  no  interest.    lb. 

BASTARDY. 
1.  It  is  provided  by  G«n  Statutes,  §  1206,  that  any  woman  pregnant  with 
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or  who  has  been  dellyered  of  a  bastard  child,  may  complain  on  oath  to 
a  justice  of  the  peace  in  the  town  where  she  dwells,  against  the  person 
she  charges  with  being  the  father  of  the  child,  and  that  such  justice 
shall  thereupon  issue  a  warrant  and  cause  such  person  to  be  brought 
before  him,  and  if  probable  cause  is  found,  shall  bind  him  over  to  the 
Court  of  Common  Pleas.  A  complaint  was  made  to  a  justice  of  the 
peace  by  B^  averring  that  he  was  the  father  and  guardian  of  F,  who 
had  been  delivered  of  a  bastard  child  of  which  8  was  the  father,  to 
which  both  B  and  Fmade  oath,  but  which  contained  no  averment  that 
F  was  a  minor.  A  warrant  was  issued  upon  it-,  and  the  defendant  ap- 
peared before  the  justice  and  pleaded  a  general  denial,  and  was  bound 
over  to  the  Court  of  Common  Plejts,  in  which  court  the  case  was  tried 
upon  a  general  denial,  and  no  objection  was  made  to  the  complaint  in 
respect  to  form  or  substance.  Held,  on  an  appeal  by  the  defendant 
from  the  adverse  judgment  of  that  court — 1.  That  the  complaint  was 
defective  In  form  and  that  the  defect  might  have  been  reached  by  a 
proper  preliminary  plea.  2.  But  that  after  pleading  a  general  denial 
and  going  to  trial  upon  that  issue,  it  was  too  late  for  the  defendant  to 
take  advantage  of  the  defect.  3.  That  the  omission  to  aver  that  F 
was  a  minor  was  a  defect  of  substance,  but  that  this  fact  was  argu- 
tiientatively  alleged  in  the  allegation  that  the  plaintiff  was  her  guar- 
dian, and  that  as  the  defendant  had  not  demurred  to  the  complaint  on 
the  ground  of  the  defect,  he  could  not  now  take  advantage  of  it.  Ben- 
ton V.  SUtrr,  285. 

2.  The  defendant  offered  evidence  of  the  declarations  of  a  third  person 
that  he  was  the  father  of  the  child.  Held  that,  while  the  defendant 
would  have  the  right  to  prove,  in  his  own  exculpation,  that  such  per- 
son was  the  father,  yet  the  mere  declarations  of  the  latter  that  he  was 
so  were  not  admissible.    Ih. 

3.  And  held  that  such  declarations  were  not  rendered  admissible  by  the 
fact  that  they  were  made  at  so  early  a  time  that  his  knowledge  of  her 
pregnancy  would  strongly  tend  to  prove  his  guilt.    /&. 

4.  Declarations  of  the  mother  of  the  child  to  her  own  mother  as  to  the 
time  when  and  place  where  the  child  was  begotten  and  other  circum- 
stances attending  the  matter,  held  admissible  in  corroboration  of  her 
testimony.    lb, 

6.  The  prosecutrix  testified  that,  some  time  after  the  child  was  begotten, 
the  defendant  paid  her  a  small  sum  of  money.  Held  that,  to  rebut 
the  presumption  that  this  was  a  recognition  of  peculiar  relations  with 
her,  the  defendant  had  a  right  to  show  that  his  wife  had  requested  him 
to  pay  that  sum  to  her  for  a  debt  she  owed  her.  lb, 
BUILDERS'  LIEN. 
1.  The  statute  (Gren.  Statutes,  §  3018)  provides  for  a  lien  in  favor  of  per- 
sons furnishing  materials  or  rendering  services  in  the  erection  of  any 
building  '*  by  virtue  of  any  agreement  with  or  consent  of  the  owner 
of  the  land  upon  which  such  building  is  erected."  A  husband  con- 
tracted in  his  own  name  with  a  builder  for  the  construction  of  two 
houses  on  the  land  oT  his  wife,  the  builder  not  knowing  that  the  title 
was  in  the  wife.  She  had  previously  consented  to  the  erection  of  the 
houses  on  the  promise  uf  the  husband  that  he  would  pay  for  them, 
and  djd  net  suppose  that  her  land  was  liable  to  a  lien  for  them.    She 


Digiti 


zed  by  Google 


INDEX.  611 

Also  saw  that  the  buildings  were  being  erected,  and  made  no  objection, 
and  gave  no  notice  to  the  builder  that  the  land  was  hers.  Held  not  to 
constitute  a  consent  of  the  wife  within  the  meaning  of  the  statute. 
HunUey  r.  Holt,  445. 

2.  And  held  that  the  wife  was  not  estopped  from  denying  that  she  had 
giren  her  consent  by  her  neglect  to  make  objection  or  to  notify  the 
builder  that  she  owned  the  land,  her  conduct  in  this  respect  being  ex- 
plained by  her  belief  that  her  husband  would  pay  for  the  houses  and 
that  the  builder  was  giving  credit  entirely  to  him.    lb, 

3.  An  estoppel  implies  some  fraud  or  neglect  of  duty  in  the  party  estop- 
ped,   lb, 

4.  A  person  setting  up  an  estoppel  in  pais  is  bound  to  the  exercise  of 
good  faith  and  due  diligence  to  know  the  truth.  It  was  the  builder's 
fault  in  this  case  that  he  did  not  examine  the  records  and  ascertain 
the  state  of  the  title  before  trusting  to  his  lien.    lb, 

5.  Tbe  plaintifiEs  built  a  barn  under  a  contract  with  the  owner  of  the 
laud,  beginning  to  furnish  labor  and  materials  on  the  first  day  of  April, 
1887,  and  afterwards  filing  a  lien  therefor  from  that  date.  When,  a 
short  time  l>efore  this,  the  land  was  conveyed  to  Aj  his  father  gave  a 
joint  note  with  him  to  the  vendor  for  $2,000,  a  part  of  the  price,  which 
note  was  to  fall  due  April  1, 1887,  and  it  was  agreed  between  the  father 
and  son  that  if  the  father  paid  the  note  when  due,  the  son  should  exe- 
cute a  note  and  mortgage  to  him  for  $2,000  and  put  the  mortgage  at 
once  on  record.  The  faUier  paid  the  note  and  supposed  his  son  had 
made  the  mortgage  and  put  it  on  record  on  the  first  of  April.  By  the 
neglect  of  the  son  it  was  not  made  or  recorded  till  the  June  following. 
Held  that  the  plaintiffs'  lien  took  precedence  of  the  mortgage.  Soule 
V.  HurUmt,  611. 

6.  When  the  plaintiffs  were  about  to  begin  work  their  agent  asked  the 
owner  if  the  deeds  of  the  premises  were  made,  to  which  the  owner  re- 
plied that  they  were  and  that  his  father  had  given  his  note  for  $2,000. 
Held  not  to.  be  notice  that  his  father  held  an  agreement  for  a  mortgage 
to  secure  the  note.    lb, 

CEMETERY. 
It  is  provided  by  Glen.  Statutes,  §  2655,  that  no  cemetery  shall  be  located 
within  one  half-mile  of  any  reservoir  from  which  the  inhabitants  of  any 
town,  city  or  borongh  are  supplied  with  water,  unless  the  Superior 
Court  shall,  upon  application  and  proper  notice,  find  that  such  ceme- 
tery is  of  public  convenience  and  necessity  and  will  not  be  detrimental 
to  the  public  health.  An  association  of  Catholics  in  a  city  applied  to 
the  Superior  Court  for  its  approval  of  the  location  of  a  cemetery  for 
the  use  of  the  Catholic  population  of  the  city,  which  was  about  thirty 
thousand,  upon  land  owned  by  the  association  within  half  a  mile  of 
such  a  reservoir.  The  court  found  the  cemetery  to  be  of  public  conve- 
nience and  necessity  and  its  location  with  reference  to  the  reservoir 
not  to  be  detrimental  to  the  public  health.  Held  that  as  the  associa- 
tion owned  the  land,  and  was  not  asking  to  take  land  for  a  public  use, 
it  had  a  right,  apart  from  considerations  of  public  health,  to  use  the 
land  for  a  private  cemetery,  and  that  the  cemetery  might  be  found  to 
be  of  public  convenience  and  necessity  within  the  meaning  of  the  stat- 
ute as  applied  to  such  a  case,  although  It  was  not  to  be  open  to  all  the 
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public,  bat  was  Intended  for  the  exclusive  use  of  persons  of  the  Roman 
Catholic  faith.    Application  cf  8L  Bernard  Cemetery  AsaocicUion,  91. 

CHARGE  TO  JURY. 
It  is  the  duty  of  the  court  to  give  the  jury  such  Instructions  as  are  correct 
in  law,  adapted  to  the  issue,  and  sufficient  for  their  ^idance  in  the 
case  before  them.    If  this  Is  done  It  is  immaterial  that  the  instmctlons 
asked  for  are  not  given.    City  ef  Hartford  v.  Champion,  200. 

CHATTEL  MORTGAGE. 
See  MoBTGAGB,  2. 

CITY. 

1.  A  city  charter  required  the  common  council  **  annually  In  the  month 
of  July  to  choose  one  hundred  and  forty-four  freemen  of  the  city  to 
serve  as  jurors  in  the  city  court,"  and  that  '*  said  court  of  common 
council  shall  return  the  names  of  the  jurors  chosen,  under  the  hand  of 
the  mayor  and  the  president  of  the  board  of  aldermen,  to  the  clerk  of  the 
city  court.*'  Held  that  where,  after  the  choice  of  the  jurors,  the  mayor 
and  members  of  the  council  had  gone  out  of  office,  and  no  return  had 
been  made,  and  a  new  mayor  and  council  had  been  elected,  the  new 
council  could  make  the  return.     McGann  v.  Hamilton,  69. 

2.  The  court  of  common  council  of  the  city  of  New  Haven  passed  an 
order  for  the  demolition  and  removal  of  a  building  on  the  public  green 
that  had  formerly  been  used  as  a  state  house,  the  interest  of  the  state 
in  which  had  been  relinquished  to  and  become  vested  in  the  city. 
Upon  a  suit  brought  by  a  large  number  of  residents  of  the  city  describ- 
ing themselves  as  citizens  and  tax-payers  of  the  city,  for  an  injunction 
against  the  execution  of  tlie  order  by  the  city  auditor,  who  was  directed 
by  it  to  contract  for  the  removal  of  the  building,  it  was  held — 1.  That 
as  the  plaintiffs  were  in  court  only  as  citizens  and  tax-payers  of  the 
city,  and  had  alleged  no  present  interest  in  or  threatened  damage  to 
the  county,  the  rights  of  the  county  in  the  building,  if  any,  could  not 
be  considered,  although  it  was  made  a  party  defendant.  2.  That  the 
matter  being  one  the  determination  of  which  fell  within  the  powers  of 
the  common  council  and  involved  the  exercise  of  discretion  and  judg- 
ment, and  there  being  nothing  to  show  an  intentional  violation  of  duty 
on  its  part,  the  court  had  no  power  to  interfere  unless  the  council  bad 
acted  informally  or  illegally.  3.  That  the  fact  that  the  question  of  the 
demolition  of  the  building  had,  by  a  vote  of  a  former  council,  been 
submitted  to  a  popular  vote,  and  a  majority  had  voted  against  its  demo- 
lition, did  not  render  illegal  the  action  of  the  council  in  ordering  its 
demolition.  4.  That  its  action  was  not  rendered  informal  or  illegal  by 
the  fact  that  it  was  had  at  a  special  meeting  called  by  the  mayor,  in  the 
warning  of  which  another  matter  was  mentioned  as  to  be  acted  upon 
and  the  matter  of  the  removal  of  this  building  vras  not  mentioned; 
neither  the  statute  nor  the  city  charter  restricting  its  power  to  act  to 
matters  mentioned  in  the  call  for  the  meeting,  and  the  general  rule  as  tu 
meetings  of  towns  and  other  communities  having  no  application  to  meet- 
ings of  such  a  body  as  a  court  of  common  council.  6.  That  the  provi- 
sion of  the  city  charter  that  *'  no  vote  shall  be  taken  upon  any  resolution 
until  the  same  has  been  referred  to  and  reported  upon  by  an  appropriate 
committee  or  one  of  the  standing  boards  of  commissioners,"  was  suffi- 
ciently observed  by  a  reference  of  the  ''whole  matter  of  the  state 
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house  "  to  a  special  committee,  and  by  the  adoption  by  the  council  of  the 
resolution  reported  by  the  committee  with  a  recommendation  that  it  be 
passed.  6.  That  the  provision  of  the  city  charter  requiring  an  annual 
dassifled  appropriation  by  the  council  of  moneys  deemed  necessary  to 
defray  the  expenses  of  the  city  for  the  year  ensuing  and  forbidding  any 
officer  or  board  to  exceed  such  appropriations,  did  not  debar  the  coun- 
cil from  acting  upon  subjects  not  provided  for  and  from  expenditures  in- 
volved in  such  action;  the  object  of  such  provision  being  not  to  restrict 
the  action  of  the  city  but  to  restrain  the  action  of  its  servants.  7.  That 
no  such  restriction  upon  the  power  of  the  council  was  created  by  the 
provision  of  Gen.  Statutes,  $  378,  for  the  punishment  of  any  officer  or 
agent  of  a  community  who  should  authorize  or  contract  for  the  expen- 
diture of  money  in  excess  of  appropriations;  the  statute  applying  only 
to  cases  of  specific  appropriations  for  a  particular  purpose.  8.  That 
the  provision  of  the  charter  that  the  board  of  public  works  should  ex- 
ecute all  orders  of  the  council  in  reference  to  the  streets  and  parks  of 
the  city,  did  not  aifect  the  right  of  the  council  to  make  the  city  auditor 
its  agent  for  executing  this  order;  the  fact  that  this  building  chanced  to 
be  upon  a  public  park  not  bringing  the  matter  of  its  removal  within 
the  jurisdiction  of  that  board,  and  the  council  having  a  right  in  the 
absence  of  any  restriction  to  select  any  agent  that  it  pleased  for  the 
execution  of  the  order.  Whitney  v.  City  qfNew  Haven^  450. 
See  LiBH  FOB  City  Assbssxesits,  1,  2. 

CITY,  NEGLIGENCE  OP. 
A  city  negligently  allowed  a  gutter,  constructed  to  drain  a  sidewalk,  to 
become  clogged,  so  that  water  from  the  melting  of  snow  piled  by  the 
side  of  the  walk  could  not  escape,  but  overflowed  the  walk,  and  in  that 
condition  froze.  A  person  passing  upon  the  walk  slipped  upon  the  ice 
a  few  hours  after  it  had  formed,  and  was  injured.  Held  that  the  city 
was  liable.    Oaylard  v.  City  qf  New  Britain^  898. 

COMPOSITION  DEED. 

1.  The  plaintiff,  who  held  the  notes  of  an  insolvent  corporation  indorsed 
by  the  defendant,  signed  a  composition  deed  by  which  the  creditors  as- 
signed their  claims  to  a  reorganizing  committee  and  agreed  to  take  in 
payment  the  stock  of  the  reorganized  company,  to  be  issued  to  them 
by  the  committee.  When  the  plaintiff  signed  the  agreement  he  added 
to  his  signature  the  following: — *'  reserving  all  rights  against  R.  G.  11/' 
(the  defendant)  Held  that,  with  this  qualification,  the  signing  of  .the 
agreement  did  not  discharge  the  defendant  from  his  liability  as  surety. 
RocktiUe  Bank  v.  Holt,  526. 

2.  In  this  case  the  defendant,  who  was  himself  a  creditor  of  the  insolvent 
corporation,  signed  the  composition  deed  before  the  plaintiff.  It  was 
necessary  to  the  carrying  out  of  the  object  intended  that  the  other 
creditors  should  also  sign.  Held  that  the  defendant's  signing  the 
agreement  might  be  regarded  as  a  request  to  the  others  to  sign  also, 
and  that  the  plaintifiTs  subscription  was  to  be  regarded  as  made  with  the 
defendant's  knowledge  and  assent.    lb, 

CONCLUSION  OP  LAW. 
1.  A  finding,  after  setting  forth  the  facts,  concluded  as  follows: — I  find 
that  the  arrangbment  was  calculated  to,  and  did  in  fact,  delay  the 
plaintiffs  and  other  non-assenting  creditors,  and  was  calculated  to  place 
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the  debtor's  property  beyond  their  reach  and  to  defraud  them.  Held 
to  be  a  oonclosion  of  law  upon  the  facu,  which  could  be  reviewed  by 
this  court.  Warren  Olove  Co.  v.  JcTtningB,  75. 
8.  The  court  below  made  a  finding  in  detail  of  sundry  facts  and  then  pro- 
ceeded thus: — "  Upon  said  finding  £  further  find  the  second  defense  to 
the  first  count  true,"  (that  the  plaintiff  had  elected  to  give  exclusive 
credit  to  K. )  Held  to  be  a  conclusion  of  law  and  not  a  finding  upon 
evidence,  and  therefore  reviewable  upon  error.  Tiflerr.  Waddtngham, 
876. 

CONDITIONAL  SALE. 
See  BviDBNOE,  6;  Sale,  1. 

CONFLICT  OF  LAWS. 

1.  A  common  law  assignment  made  by  a  debtor  in  another  state,  good  by 
the  laws  of  that  state,  will  c<mvey  to  the  assignee  debts  due  the  assignor 
from  persons  residing  in  this  state,  who  are  notified  of  the  assignment. 
Egbert  v.  Baker,  319. 

2.  It  does  not  affect  the  case  that  the  assignment  was  made  to  a  trustee 
for  the  benefit  of  certain  preferred  creditors,  and  that  it  would  not  have 
been  valid  if  made  in  this  state.    lb. 

CONSTITUTIONAL  LAW. 

See  Railkoad  Compakt,  1. 
CONTEMPT. 

A  judgment  of  the  Superior  Court  in  a  case  of  civil  contempt  can  be  re- 
viewed by  this  court  on  error.    Baldwin  v.  Milee,  486. 

See  Injunction,  2. 
CONTRACT. 

See  AORKKMBNT. 

CONVEYANCE. 

See  Deed  of  Land. 
CORPORATION. 

1.  A  corporation  agreed  with  the  plain tiiEs  to  sell  goods  of  their  manu- 
facture on  commission  at  a  price  to  be  fixed  by  the  plaintiffs  and  to 
account  for  all  sales.  The  goods  were  received,  and  sold  by  the  cor- 
poration for  less  than  the  price  fixed,  and  the  money  received  for  them 
accounted  for  to  the  plaintiffs.  Held,  in  a  suit  to  recover  the  balance, 
tliat  the  corporation  could  not  set  up  in  defense  that  the  undertaking 
was  ultra  vires.     Union  Hardware  Co.  v.  Pltane  A  Atwood  Hfg.  Co., 

.   219. 

2.  The  charter  of  a  corporation  oi^aniced  for  the  purpose  of  supplying  a 
town  with  water,  contained  the  following  provision: — "Twenty-five 
per  cent  of  the  capital  stock  shall  be  paid  in  before  said  company  can 
exercise  the  privileges  and  powers  herein  granted."  The  subscription 
for  the  stock,  after  stating  the  granting  of  the  charter,  ran  as  follows: — 
"  We  the  subscribers  hereby  accept  the  aforesaid  grant  and  associate 
ourselves  as  a  body  corporate  thereunder,  upon  the  terms  and  under 
the  conditions  and  limitations  in  said  resolution  contained ;  and  further, 
we  do  hereby  agree  to  take  the  number  of  shares  of  the  capital  stock 
set  opposite  our  respective  names  and  to  pay  for  the  same  as  It  may  be 
called  in  by  the  directors."  The  defendant  subscribed  the  paper,  tak- 
ing twenty  shares.  Before  twenty-five  per  cent  of  the  capital  had  been 
paid  in  on  the  subscription  to  the  stock,  the  company,  assuming  to  act 
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as  a  corporation,  made  a  contract  with  a  third  person  lo  construct  its 
water- works.  Held  that  the  defendant  was  not  discliarged  from  i la- 
bility on  his  subscription  by  reason  of  this  act  of  the  company.  Nau- 
ffatuck  Water  Co.  v.  NicfioU,  403. 

3.  This  act  was  not  lUtra  vires,  as  it  fell  within  the  powers  granted  to  the 
corporation  when  perfected;  but  as  the  corporation  was  not  perfected 
it  tiad  no  power  to  act  as  such,  and  its  action  was  void.    76. 

4.  The  plaintiff,  a  stockholder  and  director  in  a  manufacturing  company, 
but  who  was  engaged  in  or(;aniziug  a  rival  company,  obtained  the  let- 
ter file  of  the  former  company  at  ils  office  and  was  taking  memoranda 
from  it  for  the  benefit  of  the  rival  company.  On  being  requested  by 
the  defendant,  who  was  the  secretary  of  the  company  and  had  charge 
of  its  papers,  to  return  it,  he  refused  to  do  so,  and  the  defendant  there- 
upon forcibly  took  it  from  him,  inflicting  some  personal  injury  but  using 
no  more  force  than  was  necessary.  Held,  in  an  action  for  the  assault, 
that  the  act  of  the  defendant  was  justifiable.  Httminioay  v.  Hemin- 
way,  443. 

5.  Directors  of  a  corporation  have  no  right  under  any  circumstances  to 
use  their  official  positions  for  a  purpose  hostile  to  the  corporation.    lb. 

See  PBK8KNTAT10N  OF  CLAIH,  I. 

COVENANT  AGAINST  INCUMBRANCES. 
See  Dked  op  Land,  1. 

CREDIT,  (TO  WHOM  GIVEN.) 
See  Pabtnebship,  6,  7,  8. 

DAMAGES. 
Where  real  estate  is  encroached  upon  and  suit  brought,  the  plaintiff  will 
recover,  not  the  full  value  of  the  land,  but  the  damage  he  sustains  in 
being  deprived  of  its  use;  and  such  damage  will  be  limited  to  past  time. 
McOann  v.  Hamilton,  70. 
See  Insurance  (Life),  5. 

DEED  OF  LAND. 
The  plaintiff  conveyed  to  IC  apiece  of  land  which  he  had  previously  mort- 
gaged to  JV  to  secure  a  note  of  $1,100,  the  deed  covenanting  against  all 
inciunbrance^  except  this  mortgage,  and  containing  a  covenant  of  war- 
ranty ''  against  all  claims  and  demands  whatsoever."  K  mortgaged 
back  the  same  land  to  secure  a  note  of  $1,500,  the  deed  containing  pre- 
cisely the  same  covenants,  and  he  agreeing  orally  to  pay  the  $1,100  mort- 
gage as  a  part  of  the  price.  K  afterwards  sold  a  portion  of  the  land  to 
Wy  who  bought  in  good  faith  and  paid  a  full  price,  with  no  notice  of 
K*8  agreement  to  pay  the  $1,100  mortgage,  except  so  far  as  the  deeds 
on  record  were  to  be  regarded  as  giving  such  notice.  The  plaintiff,  in 
order  to  protect  his  second  mortgage,  purchased  of  N  his  own  note  and 
•  mortgage  to  him  for  $1,100,  and  took  an  assignment  of  tbem.  As  such 
assignee  he  brought  a  suit  for  foreclosure  of  that  mortgage  and  for  pos- 
session Hgamst  K  and  W.  Held—l.  That  the  fact  that  the  plaintiff  in 
his  deed  to  K  had  specially  excepted  the  $1,100  mortgage  from  his  cove- 
nant against  incumbrances,  did  not  by  implication  carry  such  an  ex- 
ception into  his  covenant  of  warranty.  2.  That  the  plaintiff  therefore 
could  not  have  a  judgment  of  foreclosure  and  possession  against  Wt 
as  he  had  warranted  the  title  against  all  demands.  King  v.  Kilbride, 
109 
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DEPOSITION. 

1.  The  question  what  is  reasonable  notice  of  the  taking  of  a  deposition 
must  depend  largely  upon  the  circumstances,  and  much  must  be  left  to 
the  discretion  of  the  court  in  the  matter.  HarrU^8  Appeal  fnnn  Coup- 
missioners,  492. 

2.  In  a  suit  pending  in  this  state,  the  counsel  on  both  sides  residing  in  the 
city  of  Hartford,  the  counsel  for  one  of  tlie  parties  desired  to  take  the 
deposition  of  a  witness  residing  in  New  York,  who  was  temporarily  in 
Hartford,  but  about  to  leave  for  a  distant  state  and  to  be  absent  until 
after  the  trial,  and  proposed  to  the  counsel  of  the  adverse  party  to  take 
the  deposition  two  days  later  in  Hartford  or  the  next  week  in  New  York 
city,  as  he  might  prefer,  and,  on  his  declining  to  agree  to  either,  had  a 
notice  regularly  served  upon  him  the  next  day  for  the  taking  of  the 
deposition  at  Hartford  at  half  past  nine  the  day  following.  It  was 
taken  at  the  time  stated,  but  no  one  appeared  for  the  adverse  party. 
On  the  deposition  being  offered  in  evidence  the  counsel  for  the  adverse 
party  objected  to  it  on  the  ground  of  want  of  reasonable  notice,  but  the 
court  admitted  it.  Held  not  sufficient  ground  for  granting  a  new  trial. 
16. 

3.  By  Gen.  Statutes,  $  1072,  depositions,  after  being  returned  to  court,  are 
to  remain  in  the  custody  of  the  clerk  until  final  judgment.  The  above 
deposition  was  opened  by  the  clerk,  and  the  counsel  taking  it  was  al- 
lowed by  him  to  carry  it  away  for  the  purpose  of  making  a  copy,  and 
it  remained  in  his  hands  until  the  trial,  but  he  had  given  the  counsel 
for  the  adverse  party  a  copy  of  it  It  did  not  appear  that  the  adverse 
party  had  been  harmed  by  its  being  out  of  the  custody  of  the  clerk,  and 
the  court,  on  objection  taken  to  its  admission,  received  it.  Held  to  be 
no  error,  and  that  if  it  had  been  it  would  not,  in  the  circumstances,  be 
a  sufficient  ground  for  granting  a  new  trial.    lb, 

DIVORCE. 

See  Husband  and  Wife,  7. 
DOMICIL. 

1.  The  defendant,  who  had  been  domiciled  in  H  and  had  paid  her  taxes 
there,  claimed  to  have  removed  to  S^  and  to  have  acquired  a  domicil 
there.  Held  that  it  was  necessary  for  her  to  prove  a  residence  in  iS  so 
permanent  as  to  exclude  the  existence  of  an  intention  to  make  a  domi- 
cil elsewhere,  as  well  as  of  an  intention  to  return  to  J7.  City  qf  Hart- 
ford  V.  Champion,  268. 

2.  It  being  admitted  that  the  defendant  had  gone  to  8  to  reside  either 
temporarily  or  permanently,  the  question  became  wholly  one  of  intent: 
— was  it  her  intent  to  change  her  domicil  from  Hf    lb, 

3.  To  prove  the  character  of  her  residence  in  8  the  defendant  offered  a 
witness  who  testified  that  the  defendant  lived  in  the  house  of  the 
witness  in  that  place  "  just  as  the  rest  of  her  family  did."  On  cross- 
examination  she  was  asked  whether  she  did  not  sometimes  get  her  din- 
ners at  a  restaurant.  Held  admissible,  both  for  the  purpose  of  finding 
what  the  witness  meant  by  the  defendant's  living  at  her  house  just  as 
the  rest  of  her  family  did,  and  as  bearing  on  the  claim  of  the  defend- 
ant that  she  was  making  8  her  home.    lb. 

4.  The  defendant  produced  receipts  showing  settlements  for  her  board 
while  staying  in  8,  which  were  drawn  by  her,  but  did  not  show  the 
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8umA  paid,  and  on  cross-examination  was  asked  why  tlie  receipts  did 
not  state  the  amounts  paid.  Held  admissible,  as  tending  to  show  that 
tiie  receipts  were  intended  to  be  deceptive  and  that  she  did  not  stay  in 
8  BO  much  time  as  she  claimed.  lb, 
5.  A  witness  for  the  defendant  testified  as  to  her  residence  in  8  and  as  to 
how  often  and  under  what  circumstances  be  had  seen  her  there.  Held 
that  on  cross-examination  he  might  be  asked  about  his  observation  of  a 
person  who  lived  in  the  next  house,  to  test  his  memory  and  his  habit  of 
observation.    Jb. 

EMPLOYER  AND  EMPLOYEE. 
It  is  provided  by  Gen.  Statutes,  §  1748,  that  any  person  who  shall  with- 
hold any  part  of  tlie  wages  of  an  employee  **  because  of  an  agreement 
requiring  notice  before  leaving  the  employment,"  shall  forfeit  fifty  dol- 
lars. The  plaintiff  worked  for  the  defendant  under  an  agreement  that- 
if  the  defendant  should  dismiss  him  he  would  give  him  two  weeks'  no- 
tice, and  if  the  plaintiff  should  leave  the  defendant's  employment  he 
should  give  him  two  weeks'  notice,  and  either  failing  to  give  such  no- 
tice was  to  forfeit  to  the  other  the  amount  of  two  weeks'  wages.  The 
plaintiff  left  the  defendant's  service  without  giving  any  notice  and 
without  good  cause.  In  a  suit  by  the  plaintiff  for  his  wages,  in  which 
the  defendant  set  up  the  agreement  and  claimed  under  it  a  forfeiture  of 
two  weeks'  wages,  it  was  held — 1.  That  if  the  suit  were  defended  solely 
on  the  ground  of  a  broken  agreement  to  give  notice,  it  would  be  diffi- 
cult to  deliver  the  case  from  the  operation  of  the  statute.  2.  But  that 
it  could  hardly  be  supposed  that  the  legislature  intended  to  prohibit 
such  a  fair  and  reasonable  agreement,  in  which  both  parties  assumed 
the  same  obligation;  and  that,  if  legislation  with  such  an  intent  would 
be  constitutional,  the  intent  would  presumably  be  expressed  in  direct 
and  unequivocal  language.  3.  That  it  could  not  be  said  that  the  wages 
were  withheld  by  reason  of  a  mere  agreement  to  give  notice,  but  be- 
cause the  plaintiff,  in  a  fair  contract  upon  a  sufficient  consideration,  had 
agreed  to  relinquish  them,  so  that  no  wages  were  due  him.  4.  That  it 
was  not  necessary  that  the  defendant  should  aver  in  his  answer,  and 
show  by  evidence,  that  he  had  sustained  damage  by  reitson  of  the  plaint- 
iff's leaving  his  service  without  notice,  the  parties  having  agreed  that 
a  sum  equal  to  two  weeks'  wages  should  be  regarded  as  liquidated  dam- 
ages.   Fierce  v.  Whittlesey ,  104. 

EQUITY. 
See  Specific  Pebfokmancr,  3,  4,  6;  Subety,  2. 

EQUITABLE  LIEN. 
B  died  while  holden  as  an  endorser  upon  notes  of  a  corporation  of  which 
he  was  a  stockholder,  to  the  amount  of  $600,000.  The  corporation  not 
being  able  to  pay  the  notes  as  they  matured,  and  a  presentation  of  them 
against  B's  estate  rendering  it  insolvent,  the  plaintiffs,  who  were  a  por- 
tion of  the  heirs  of  B,  the  others  being  minors,  with  the  approval  uf 
the  administrators  guaranteed  bonds  of  the  corporation  to  the  amount 
of  $144,000,  with  the  proceeds  of  which  the  corporation  was  able  to 
provide  for  the  notes  as  they  matured.  The  corporation  six  years  after 
failed,  and  the  plaintiffs  had  to  pay  $47,000  on  the  bonds  guaranteed 
by  them.  It  did  not  appear  that  the  failure  of  the  corporation  had  been 
caused  by  any  special  misfortune,  or  that  there  had  been  anything  be- 
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yond  a  steady  decline  in  its  condition.  In  an  action  against  the  admin- 
istrators, claiming  a  legal  liability  on  their  part  and  an  equitable  liability 
of  the  estate,  it  was  held— 1.  That  the  administrators  were  not  liabli' 
at  law.  2.  That  the  peril  in  which  the  estate  was  placed  created  what 
the  law  would  regard  as  a  necessity  for  the  interposition  of  the  plaint- 
iffs. 3.  That  by  such  interposition,  by  which  the  estate  was  saved 
from  heavy  loss,  they  acquired  an  equitable  lien  on  the  estate  for  the 
money  which  they  were  compelled  to  pay  upon  their  guaranty  of  the 
bonds.  4.  That  it  was  not  necessary  to  take  any  proceedings  against 
the  estate  in  the  probate  court,  but  tliat  the  cUim  could  be  made  the 
subject  of  a  suit  in  the  Superior  Coiurt.  Benedict  v.  Cha^e^  196, 
KSTOPPEL. 

1.  An  estoppel  is  intended  as  a  protection  to  the  party  setting  it  up 
against  loss,  and  not  as  a  means  of  gain  to  him.  Warner  Glove  Co.  v. 
Jennings,  lb, 

2.  Where  the  only  action  to  which  a  creditor  was  led  by  a  representation 
that  the  party  had  funds  of  the  debtor  in  his  hands,  was  the  institution 
of  a  suit  against,  the  debtor  and  the  service  of  a  factorizing  process  on 
the  party  making  the  representation,  it  was  held  not  enough  to  creaut 
an  estoppel  against  a  denial  by  the  garnishee  that  he  had  such  funds 
in  his  hands,    lb, 

.3.  A  party  seumg  up  an  estoppel  by  conduct  must  show  tliat  he  exercised 
good  faith  and  due  diligence  in  endeavoring  to  ascertain  the  trutli. 
Morgan  v.  Farrel,  418. 

4.  Where  a  claimed  partnership  was  that  of  A  A  Co,  as  manufacturers  nf 
machinery  in  a  certain  street  in  the  city  of  New  York,  and  the  plaint- 
iffs, who  had  sold  goods  to  a  representative  of  the  concern  on  the  rep- 
resentation that  A  was  a  partner  in  it,  had  on  inquiry  at  two  mercantile 
agencies  in  tlie  city  been  unable  to  learn  that  any  such  firm  existed, 
though  they  were  informed  with  regard  to  A  and  his  responsibility, 
and  A  was  a  well  known  manufacturer  of  machinery  in  a  town  in  Uiis 
state,  of  large  means,  from  whom  information  could  have  been  at  once 
obtained  by  telegraph  or  who  could  have  been  reached  in  a  very  shon 
time  by  railway,  it  was  held  that  the  plaintiffs,  in  neglecting  to  make 
furtlier  inquiry,  had  not  used  good  faith  and  due  diligence  to  ascertain 
the  truth,  and  could  not  set  up  the  estoppel  against  A.    lb. 

See  Builders'  Likn,  2,  3,  4. 
EVIDENCE. 

1.  Where  a  grantor  conveys  part  of  a  tract  of  land  to  a  purchaser,  bound- 
ing him  on  his  own  remaining  land,  but  it  is  left  uncertain  by  the  deed 
which  of  two  lines  was  intended  as  the  dividing  line,  a  later  grant  to 
other  parties  of  the  remainder  of  his  land  by  the  same  grantor,  in  which 
the  dividing  line  is  clearly  stated  to  be  the  one  of  the  two  lines  which 
gives  to  the  first  grantee  more  land  than  the  other,  is  admissible  in 
favor  of  the  first  grantee  as  an  admission  of  the  grantor  against  his  in- 
terest.   Ladies^  Seamen^tt  Friend  Society  v.  HaUteadj  144. 

2.  The  defendant  ordered  of  the  plaintiffs  various  wall  papers,  for  a  house 
that  he  was  building,  and  gave  them  a  plan  of  the  rooms,  requesting 
them  to  confer  with  a  paper-hanger  whom  he  had  engaged  and  esti- 
mate with  him  what  would  be  required  and  send  them  to  him.  The 
estimate  was  made  and  the  quantity  needed  of  each  kind  was  marked 
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on  the  pkn,  which,  with  the  paper,  was  sent  to  the  defendant.  In  a 
suit  to  recoTer  the  price  of  the  paper,  it  was  held  not  necessary  for  the 
plaintiffs  to  notify  the  defendant  to  produce  the  plan  and  to  lay  it  in  as 
proof  of  the  quantity  of  paper  ordered.    Flatt  v.  Hubiriger,  153. 

3.  The  entries  on  the  plan  were  a  contemporaneous  memorandum  that 
would  have  been  admissible  and  useful ;  but  the  plaintiffs  could  prove 
the  facts  by  other  evidence.    76. 

4.  The  report  of  a  case  in  the  official  reports  of  the  decisions  of  the  Su- 
preme Court  of  the  state,  is  not  admissible  to  prove  that  counsel  stated 
in  the  report  to  have  argued  the  case,  did  in  fact  appear  and  argue  it. 
Ror aback  v.  PeKMylnania  Co,,  292. 

5.  The  plaintiff,  who  carried  on  a  retail  confectionery  business,  disposed 
of  his  entire  stock  and  interest  in  the  business,  put  the  purchaser  in 
full  possession,  giving  him  a  written  absolute  conveyance,  and  received 
and  retained  the  consideration,  a  small  part  of  which  was  two  notes  of 
the  purchaser  payable  on  time.  Held  that,  as  against  creditors  of  the 
purchaser,  the  plaintiff  would  not  be  allowed  to  show  that,  by  an  agree- 
ment with  the  purchaser  at  the  time,  the  sale  was  to  be  conditioned 
upon  the  payment  of  the  notes.    Bydtr  v.  Cooley,  367. 

6.  Where  the  court  rules  out  evidence  that  is  inadmissible,  it  makes  no 
difference  that  it  rules  it  out  upon  a  wrong  principle.  Osborne  v.  Tay- 
lor, 439. 

7.  The  defendant,  an  attorney  at  law,  was  employed  by  one  K  to  collect, 
by  a  suit  in  this  state,  a  judgment  against  8,  rendered  by  a  court  of  the 
sute  of  New  York.  The  defendant  had  been  counsel  for  8  in  other 
matters  and  believed  that  he  would  come  to  him  for  professional  assist- 
ance when  sued  on  K's  judgment  Ue  therefore  procured  another  at- 
torney to  sign  the  writ  aiid  deliver  it  to  an  officer  for  service.  In  this 
writ  the  wife  of  8  was  made  a  joint  defendant.  When  the  writ  was 
served  upon  them  8  and  his  wife  came  to  the  defendant  to  retain  hlni 
as  their  counsel  in  the  suit,  and  he  accepted  the  retainer.  He  then 
agreed  to  go  to  the  state  of  Xew  York  and  ascertain  whether  the  wife 
was  on  the  bond  on  which  the  judgment  was  based.  He  did  so,  and 
ascertained  that  she  was  not,  but  on  his  return  falsely  represented  to 
them  that  she  was,  and  advised  them  to  settle  the  case  on  the  best  terms 
they  could.  The  wife,  believing  this  statement  and  relying  on  his  ad- 
vice as  her  counsel,  borrowed  the  money  upon  a  mortgage  of  her  real 
estate,  and  paid  $1,875  in  settlement  of  the  suit.  In  a  suit  aftert^ards 
brought  by  8  and  his  wife  for  the  fraud  and  deceit,  it  was  held  that 
evidence  offered  by  the  defendant  to  show  that  the  real  estate  mort- 
gaged by  the  wife  to  raise  the  money,  was  purchased  with  money  of  her 
husband,  and  the  title  taken  to  her  to  protect  it  against  the  claim  of  K 
on  his  judgment,  was  not  admissible  as  going  to  show  that  she  was  not 
damaged  by  the  fraud.    8prague  v.  Taylor,  542. 

8.  Xor  as  going  to  disprove  the  allegation  of  the  complaint  that  the 
money  paid  by  her  was  her  money.    /&. 

9.  Nor  as  conflicting  with  her  testimony  that  the  defendant  made  the 
false  representations  and  corroborating  his  that  he  did  not.    lb. 

10.  Nor  as  going  to  show  that  the  false  representations  were  not  the  in- 
ducement to  the  paying  of  the  money,  but  her  apprehension  that  the 
land  might  be  taken  for  her  husband's  debt;  she  having  made  herself 
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personally  liable  on  the  mortgage  note,  and  it  not  appearing  that  she 
had  not  other  property  sufficient  to  satisfy  the  judgment.    lb. 
See  Bastardy,  2  to  5;  Contbact,  1;  Domioil,  8,  4,  5. 
EXECUTORS  AND  ADMINISTRATORS. 
See  Equitable  Libn»  1;  Pbbsentation  of  Claim,  1,  2;  Pbobatb 
Court,  1. 
FRAUD. 

1.  A  party  seeking  to  avoid  a  contract  on  the  ground  of  the  fraud  of  the 
other  party,  must  offer  to  return  to  him  whatever  he  has  received  un- 
der the  contract,  and  thus  put  him  in  the  same  condition  in  which  he 
was  when  the  contract  was  made.    VUbrow  v.  Secor,  86. 

2.  And  the  offer  should  be  made  as  soon  as  the  fraud  is  discovered.    lb. 
8.  The  facts  constituting  a  transaction  claimed  to  have  been  fraudulent 

being  fully  stated  and  no  corrupt  motive  or  fraudulent  purpose  having 
been  found,  the  question  whether  the  transaction  was  fraudulent  be- 
comes a  question  of  law.     Warner  Olote  Co.  v.  Jennings,  75. 
See  Pleading,  1. 
FRAUDS  (STATUTE  OP). 
See  Statute  op  Fbauds. 
GUARANTY. 

1.  Two  notes  of  K  held  by  the  plaintiff  and  secured  by  a  mortgage  were 
for  $5,000,  payable  in  one  year,  and  for  $80,000,  payable  in  ten  years, 
bolh  with  semi-annual  interest.  In  October,  1888,  when  the  first  note 
was  several  months  overdue,  the  defendant  gave  the  plaintiff  the  fol- 
lowing guaranty': — ''In  consideration  that  Mrs.  M.  B.  T.  has  at  my 
request  agreed  to  forbear  for  two  years  from  the  present  time  to  take 
any  steps  to  collect  by  legal  process  the  principal  of  the  note  of  $5,000, 
dated  Feb.  28th,  1882,  signed  by  £.  L.  K.,  payable  to  her  one  year  from 
date,  with  interest  at  six  per  cent  per  annum,  payable  semi-annually, 
unless  requested  by  me  to  take  sucli  steps,  I  hereby  guarantee  the  punc- 
tual payment  of  each  and  every  instalment  of  interest  on  said  note  as 
they  shall  become  due,  and  also  of  each  and  every  instalment  of  interest 
that  shall  come  due  on  the  note  of  said  K.  for  $30,000,  payable  ten 
years  from  date."  Held  that  the  guaranty  was  not  limited  to  the  two 
years  for  which  forbearance  of  suit  was  agreed,  but  was  a  guaranty  of 
the  payment  of  the  interest  on  both  notes  until  the  principal  of  both 
was  paid.    Tyler  v.  Waddlngham^  376. 

2.  This  guaranty  being  absolute,  no  demand  upon  the  maker  of  the  notes 
was  necessary  before  bringing  suit  upon  it.    lb. 

8.  K  having  died  the  plaintiff  presented  the  notes  against  his  estate, 
which  was  in  settlement  as  a  Solvent  estate,  but  after  the  time  for  pit;- 
senting  claims  had  expired  withdrew  them.     Held  not  to  dischai'ge  the 
defendant  from  his  liability  on  the  guaranty.    lb. 
HIGHWAY  (DEFECTIVE). 

1.  It  is  the  duty  of  a  town  to  use  reasonable  means  to  keep  a  highway  in 
proper  condition  for  travel  at  all  times.  If  a  sluice  is  necessary  for  that 
purpose  it  is  its  duty  to  make  it,  and  to  keep  it  open  when  it  is  reasonably 
practicable  to  do  so.  The  mere  fact  that  it  is  winter  does  nut  excuse 
the  town  from  the  performance  of  this  duty.  BeMegel  v.  To  ion  qf 
Seymour,  43. 

2.  The  statute  (Gen.  Statutes,  $  2878)  provides  that  no  action  for  any  in- 
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Jury  by  means  of  a  defective  road  shall  be  maintained  against  any  town 
"  unless  written  notice  of  such  injury,  and  of  the  nature  and  cause 
thereof,  and  of  the  time  and  place  of  its  occurrence"  shall,  within  a 
time  limited,  be  given  to  a  selectman  of  the  town.  A  person  claiming 
that  his  horse  had  been  injured  by  reason  of  the  defective  condition  of 
a  highway  in  the  town  of  Seymour,  sent  the  following  notice  to  the  se- 
lectmen of  the  town: — **  Notice  is  hereby  given  that  on  February  7th, 
1888,  at  abont  eleven  in  the  forenoon,  on  a  public  highway  known  as 
the  Woodbridge  road,  extending  between  Ansonia  and  Woodbridge, 
past  the  reservoir  of  the  Ansonia  Water  Ck>.,  and  at  a  place  in  said 
town  of  Seymour  near  the  former  residence  of  Lyman  Clinton,  by 
means  of  said  road  at  said  last  named  place  being  defective,  out  of  re- 
pair, waslied,  gullied  and  rough,  and  of  snow,  ice  and  water  thereon, 
Jacob  Beisiegel  of  Woodbridge  sustahied  injury  and  damage  to  a  cer- 
tain mare,  then  and  there  owned  and  driven  by  him,  in  which  said  mare 
was  greatly  bniised,  cut,  sprained  and  lamed  in  and  upon  the  feet,  legs, 
chest,  shoidders,  back,  and  other  parts,  and  otherwise  injured,  and  that 
the  said  Beisiegel  claims  damages  therefor.  Derby,  Feb.  18th,  1889. 
Jacob  Beisiegel.''  Held  that  the  notice  was  not  sufficient,  either  as  to 
the  cause  or  nature  of  the  injury,  or  as  to  the  place.    lb, 

3.  The  object  of  the  notice  required  by  the  statute  is  to  put  the  officers 
of  the  municipality  charged  with  the  duty  of  investigating  the  claim 
made  upon  it  in  possession  of  such  facts  as  will  enable  them  to  perform 
the  duty  understandingly.    lb, 

4.  Appended  to  the  notice  was  a  statement  signed  by  the  plaintiffs  attor- 
ney, to  the  e£Pect  that  the  plain ti£P  would  point  out  the  place  of  the  in- 
jury and  give  other  information  on  the  subject,  at  any  time,  to  parties 
authorized  to  investigate  the  matter.  Held  that  this  statement  could 
not  supplement  the  regular  notice  and  supply  Its  defects.    lb. 

See  City  (Nbgligbnck  of),  1. 
HUSBAND  AND  WIFE. 

1.  A  wife's  right  to  the  a£Pectlon  and  society  of  her  husband  is  the  same 
as  his  right  to  hers.    Foot  v.  Card^  1. 

2.  An  action  can  be  maintained  by  a  wife  against  a  woman  who  has  alien- 
ated from  her  the  affection  and  deprived  her  of  the  society  of  her  hus- 
band,   lb, 

3.  And  the  suit  can  be  maintained  in  her  own  name,  without  her  husband 
being  joined.    lb, 

4.  And  it  does  not  affect  her  right  of  recovery  that  she  and  her  husband 
are  living  together,     lb, 

5.  And  the  damages  recovered  become  her  property.    lb, 

6.  A  husband  cannot  be  tenant  by  the  curtesy  in  lands  in  which  his  wife 
had  only  a  remainder  expectant  on  a  prior  estate  which  did  not  deter- 
mine during  the  coverture.    Todd  v.  Oviattj  174. 

7.  It  is  provided  by  Gen.  Statutes,  §  2807,  that  the  Superior  Court  may 
assign  to  any  woman  divorced  by  the  court,  part  of  the  estate  of  her 
husband,  not  exceeding  one  third.  In  a  suit  by  a  wife  against  her  hus- 
band for  a  divorce  and  for  alimony,  in  which  it  appeared  that  the  hus- 
band's property  was  almost  wholly  real  estate,  and  the  court  found  that 
a  division  of  it  was  impracticable  and  not  for  the  interest  of  either  party, 
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it  was  held  that  the  court  might  properly  order  the  payment  of  the  ali- 
mony in  money.    Benediet  ▼.  Benedict,  826. 
INJUNCTION. 

1.  Injunctions  should  he  dear  and  certain  in  their  terms,  so  that  the  par- 
ties upon  whom  they  are  served  may  readily  know  what  they  can  or  can- 
not do  under  them.    Baldwin  v.  Miles,  496. 

2.  A  judgment  that  the  defendants  were  guilty  of  a  contempt  in  violat- 
ing an  injunction,  reversed  on  the  ground  that  the  acts  of  the  defend- 
ants, as  found,  did  not  come  within  the  prohibition  of  the  injunction 
as  construed  by  this  court;  and  that,  if  the  construction  given  was  not 
the  correct  one,  the  terms  of  the  injunction  were  too  vague  and  indefl- 
nite  to  l>e  the  foundation  of  proceedings  in  contempt.    lb, 

INSOLVENT  DEBTOR, 

1.  A  debtor  on  the  eve  of  insolvency  may  prefer  certain  creditors,  by  pay- 
ing them  money  or  transferring  to  them  property,  if  it  is  done  in  good 
faith — the  transaction  remaining  valid  iinless  set  aside  by  proceedings 
under  the  insolvent  law.     Warner  CUove  Co.  v.  Jenninge,  74. 

2.  In  the  absence  of  such  proceedings  neither  the  knowledge  of  the  credi- 
tor that  his  debtor  is  insolvent,  nor  the  fact  that  such  acts  are  calculated 
to  place  the  property  of  the  debtor  beyond  the  reach  of  his  creditors, 
will  of  themselves  render  such  bond  fide  transaction  void  or  fraudulent 
in  law.    lb, 

3.  A  trader  who  was  insolvent  and  threatened  with  suits  by  his  creditors, 
sold  his  entire  stock  of  goods  for  cash  and  placed  five  hundred  doUars 
in  the  hands  of  the  defendant,  who  was  a  mortgage  creditor,  under  an 
agreement  that  he  should,  if  possible,  effect  a  settlement  with  his  mer- 
chandise creditors  (the  debtor  providing  otherwise  for  certains  loans  from 
friends)  for  twenty-three  per  cent,  of  their  claims,  the  debtor  to  supply 
him  with  what  more  money  was  necessary  to  make  this  amount,  he  pay- 
ing all  such  creditors  as  would  take  that  percentage  in  full,  and  retain- 
ing and  applying  on  his  own  claim  whatever  was  left.  The  defendant 
deposited  the  five  hundred  dollars  in  bank  with  his  own  funds,  and 
had  paid  out  a  part  of  it  to  creditors  when  he  was  factorized  by  a  non- 
assenting  creditor  as  having  the  money  of  the  debtor  in  his  hands.  At 
this  time  he  had  paid  all  the  creditors  who  would  accept  the  percentage 
offered ;  about  half  refused  it.  No  proceedings  in  insolvency  had  been 
instituted.  Held — 1.  That  in  the  absence  of  any  finding  that  the  ar- 
rangement was  entered  into  with  the  object  of  placing  the  debtor^s 
property  beyond  the  reach  of  his  creditors,  or  of  delaying  or  defraud- 
ing them,  the  court  could  not  presume  any  such  fraudulent  intent,  but 
must  regard  the  arrangement  as  a  business  transaction  entered  into  by 
the  parties  in  good  faith.  2.  That  the  defendant  was  not  holden  for 
what  he  had  paid  out  to  assenting  creditors,  as  the  debt<v  had  a  right 
to  prefer  creditors,  subject  only  to  invalidating  proceedings  under  the 
insolvent  law.  3.  That  he  was  not  holden  for  the  balance  left  in  his 
hands,  as  at  the  time  of  the  service  of  the  factorizing  process  upon  him 
the  event  had  happened  which  gave  him  the  right  to  retain  this  bal- 
ance, and  he  had  actually  appropriated  it    lb, 

INSOLVENT  LAW. 
See  Conflict  op  Laws,  1,  2. 
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INSaRANCE  (LIFE). 

1.  The  defendants,  as  president,  secretary  and  treasurer  of  an  assessment 
life  insurance  company,  signed  and  issued  to  the  plalntifiTs  husband, 
who  became  a  member  of  the  company,  a  certificate  that  the  con^pany 
would  on  his  death,  In  sixty  days  after  proof,  pay  the  plaintiff  **  a  sum 
received  from  a  death  assessment,  but  not  to  exceed  $1,000."  Certain 
rules  were  appended  to  the  certificate  and  made  a  part  of  the  contract^ 
which  provided  that  each  member  should  pay  one  dollar  as  an  initiation 
fee  and  on  the  death  of  any  member  **  an  additional  assessment  of  what- 
ever the  directory  should  deem  necessary."  Held  to  involve  an  implied 
agreement  to  make  the  necessary  assessment  to  meet  the  death  claim 
promised  to  be  paid.    Lawler  v.  Murphy ^  295. 

2.  Tlie  plaintiff's  complaint  set  out  the  contract  in  full  and  alleged  as  a 
breach  of  it  tliat  the  assessment  had  never  been  made.  Held  to  be  suf- 
ficient under  chapter  3,  section  5,  of  the  Rules  under  the  Practice  Act, 
without  an  allegation  of  a  promise  to  malce  the  assessment.    lb, 

3.  By  the  contract  set  out  it  appeared  that  the  defendants  signed  it  re- 
spectively as  president,  secretary  and  treasurer  of  the  insurance  com- 
pany. Held,  on  a  demurrer  to  the  complaint,  that  it  did  not  appear  as 
matter  of  law  that  the  defendants  were  not  personally  liable,  as  the 
company  might  be  only  an  imincorporated  association,  acting  under  an 
associate  name.    lb. 

4.  The  plaintiff  could  maintain  an  action  at  law  for  a  breach  of  the  im- 
plied agreement  to  make  the  assessment.    lb, 

5.  And  the  rule  of  damages  would  be  the  maximum  sum,  in  the  absence 
of  proof  on  the  part  of  the  defendants  that  they  had  made  an  assess- 
ment and  had  failed  to  collect  that  sum.    lb. 

6.  C  was  a  member  of  a  masonic  mutual  benefit  association,  and  the  plaint- 
iff, as  the  beneficiary  named  in  his  application  for  membership,  became 
entitled  to  $2,000  from  the  association  at  his  death,  if  at  that  time  he 
continued  a  member.  It  was  a  condition  of  membership  in  the  asso> 
ciatlon  that  the  applicant  should^be,  and  continue  to  be,  a  member  in 
good  standing  of  some  masonic  lodge.  C  was  at  the  time  a  member  of 
a  local  lodge,  but  liable  to  lose  his  membership  by  non-payment  of 
dues,  any  vote  of  the  lodge  suspending  him  for  that  cause  being  liable, 
under  the  rules  of  the  Grand  Lodge,  to  which  the  local  lodge  was  sub- 
ject, to  reversal  by  the  district  deputy  grand  master,  with  a  right  of 
appeal  to  the  grand  roaster  of  the  state.  C  was  thus  suspended  by  the 
lodge  and  died  without  having  been  restored.  After  his  death,  the 
plaintiff,  on  application  to  the  deputy  grand  master,  got  the  order  of 
the  lodge  reversed  and  an  order  made  that  his  name  be  restored  to  the 
rolls  of  the  lodge  as  of  the  date  of  his  suspension.  This  order  was 
afterwards  affirmed  by  the  grand  master.  These  officers  acted  in  good 
faith  and  according  to  masonic  rules.  The  lodge,  on  receiving  their 
order  in  the  matter,  voted  to  restore  CPa  name  to  its  roils  as  of  the  date 
of  his  suspension.  Held— 1.  That  the  matter  was  one  that  lay  within 
the  jurisdiction  of  the  masonic  officers  and  that  the  decision  of  the 
grand  master  was  final.  2.  That  It  made  no  difference  that  the  rever- 
sal of  the  order  suspending  C  from  membership  was  not  made  till  after 
his  death.    The  effect  of  the  reversal  was  to  place  him  where  he  stood 
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in  membership  at  the  time  of  his  suspension.     ConneUy  v.  McuonU 
Mut  Ben^i  Asaociation^  552. 

7.  The  rules  of  the  Grand  Lodge  required  certain  notice  to  be  given  to 
the  member  by  the  local  lodge,  upon  proceedings  taken  against  him  for 
non-payment  of  dues.  The  deputy  grand  master  fonnd  that  this  re- 
quirement had  not  been  complied  with.  In  a  suit  against  the  Masonic 
Benefit  Association  it  was  held  that  this  finding  was  final  and  that  evi- 
dence could  not  be  received  to  show  that  such  notice  had  been  given. 
Ih. 

8.  The  association  had  been  accustomed  in  all  cases  to  refer  the  question 
whether  its  members  continued  to  be  masons  in  good  standing  to  the 
masonic  officers.  Held  that,  in  the  absence  of  any  other  provision  for 
determining  that  question,  the  association  would  be  regarded  as  having 
made  its  contract  with  C  in  view  of  that  usage,  and  that  the  contract 
was  to  be  construed  as  though  it  provided  in  terms  that  the  question 
should  be  so  determined.    lb, 

JUROR. 
A  city  charter  required  the  clerk  of  the  city  court  to  "  write  the  name  of 
each  juror  chosen,  fairly  on  a  separate  piece  of  paper,  and  roll  up  and 
put  the  same  in  a  box."  From  this  box  the  sheriff  was  to  draw  the 
names  when  ordered  by  the  court.  Held  that,  where  the  clerk  did  not 
roll  up  the  papers,  but  laid  them  flat  in  the  box,  and  then  shuffled 
them  about,  it  was  not  a  compliance  with  the  requirement  of  the  char- 
ter, and  became  a  sufficient  ground  for  a  challenge  of  the  array,  in  a 
case  in  which  jurors,  whose  names  were  drawn  from  the  box,  were  im- 
paneled in  court.    McOann  v.  Hamilton,  Q^, 

LIEN  i  BUILDERS'.) 
See  BuiLDBBs'  Lien. 

LIEN  FOR  CITY  ASSESSMENT. 

1.  A  city  charter  prescribed  in  detail  the  proceedings  to  be  had  in  making 
an  assessment  on  property  ownei-s  for  benefits  from  public  improve- 
ments, and  provided  that  **all  assessments  of  benefits  made  under  the 
provisions  of  this  act  shall,  when  completed,  become  a  debt  due  to 
said  city  from  the  owner  or  owners  of  property  specially  benefited,  and 
shall  remain  a  lien  upon  such  property,"  and  that  the  lien  "may  be 
foreclosed  in  the  same  manner  as  if  it  were  a  mortgage  thereon  in 
favor  of  said  city."  In  a  complahit  for  the  foreclosure  of  such  a  lien 
it  is  sufficient  to  aver  generally  that  all  the  requirements  of  the  charter 
were  complied  with,  without  averring  in  detail  a  performance  of  them. 

2.  The  effect  of  the  provision  that  the  assessment  should  become  a  debt, 
is  to  place  it  upon  the  same  footing  for  remedial  purposes  with  other 
debts. 

LIEN  (EQUITABLE.) 

See  Equitable  Libit. 
LIFE  INSURANCE. 

See  IN8UBA.NCR  (Life.) 
MASTER  AND  SERVANT. 

See  Employer  and  Eaiployrb. 
MORTGAGE. 

1.  A  mortgagor  had  given  the  following  note  :  "  June  29, 1887.  On  the 
first  day  of  August,  1887, 1  promise  to  pay  to  the  order  of  J.  K.  the 
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sum  of  eighteen  ddlars,  and  thereafter  the  farther  sum  of  eighteen 
dollars  on  the  first  day  of  each  succeeding  mouth  until  the  entire  sum 
of  fifteen  hundred  dollars  shall  have  been  paid.  Any  fraction  of  said 
sum  to  complete  said  entire  sum  to  be  paid  together  with  the  last  pay- 
ment, Mrith  interest  at  six  per  cent,  per  annum,  payable  semi-annually, 
upon  such  sum  as  shall  be  due.  The  maker  reserves  the  right  to  make 
payments  upon  this  note  at  any  time  and  to  any  amount  in  excess  of 
said  eighteen  dollars  per  month.  Value  received."  (Signed).  This 
note  was  described  in  a  mortgage  given  to  secure  it,  as  follows  : — **  On 
the  29th  day  of  June,  1887,  the  defendant  owed  the  plaintiff  fifteen 
hundred  dollars,  as  evidenced  by  his  note  for  fifteen  hundred  dollars, 
payable  in  monthly  instalments  of  eighteen  dollars  each,  the  first  in- 
stalment being  payable  August  1st,  1887,  and  thereafter  on  the  first 
day  of  each  succeeding  month  till  the  entire  sum  be  paid,  with  interest 
at  six  per  cent.,  payable  semi-annually,  on  such  sum  as  should  be  due  ; 
reserving  the  right  to  make  any  payment  on  said  note  of  more  than 
eighteen  dollars,  at  his  option."  Held  to  be  sufficiently  described. 
King  v.  KilMdty  109. 
2.  The  statute  (Gen.  Statutes  §  3010),  which  provides  that  *'  the  fore- 
closure of  a  mortgage  shall  be  a  bar  to  any  further  action  upon  the 
mortgage  debt,  not«  or  obligation,  unless  the  person  or  persons  who 
are  liable  for  the  payment  thereof  are  made  parties  to  such  foreclo^ 
sure,"  applies  to  mortgages  of  personal  property  as  well  as  of  reaJj 
estate,  and  to  proceedings  for  the  sale  of  such  personal  property  undev 
§  8016.    Ansonia  JBatiib's  Appeal  from  Commisaionera,  257. 

NEW  TRIAL. 
Where  the  jury,  under  an  erroneous  charge  of  the  court,  returned  a  gen- 
eral verdict  for  the  plaintiff  of  one  dollar,  and  the  defendant  had  filed 
a  counterclaim  for  $100,  which  had  been  heard  with  the  rest  of  the 
case,  it  was  held  that  the  small iiess  of  the  verdict  was  not  a  reason  for 
denying  the  defendant  a  new  trial  for  the  error  in  the  charge,  because 
it  could  not  be  known  how  far  the  verdict  was  affected  by  the  counter- 
claim.   McGann  v.  Hamilton,  70. 

NEW  TRIAL  (PETITION  FOR.) 

1.  By  statute  (Gten.  Statutes  §  1125,)  courts  in  actii^upon  petitions  for 
new  trials  for  newly-discovered  evidence,  must  be  governed  by  the  es- 
tablished rules  on  the  subject.    Huated  v.  Mead,  55. 

2.  Whenever  the  court  violates  those  rules  in  granting  or  refusing  a  new 
trial,  it  commits  an  error  which  may  be  reviewed  by  the  Supreme  Court 
on  proceedings  in  error.    lb, 

8.  It  is  well  settled  that  a  new  trial  should  not  be  granted  for  newly- 
discovered  impeaching  evidence.    lb, 

4.  And  evidence  that  a  witness  since  the  trial  had  told  a  different  story 
from  that  which  was  told  in  court.  Is  essentially  of  an  impeaching 
character.    lb, 

5.  And  evidence  that  a  witness  had  been  convicted  of  theft  is  also  of  an 
impeaching  character.    lb, 

0.  It  will  not  be  laid  down  as  an  inflexible  rule  that  a  new  trial  will  not 
be  granted  for  newly-discovered  evidence  of  the  character  just  men- 
tioned ;  but  it  should  not  be  done  unless  it  appears  reasonably  certain 
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that  injustice  has  been  done  and  probable  that  the  result  of  a  new 
trial  would  be  different.     lb, 

7.  And  a  new  trial  will  not  be  granted  where  the  newly-discovered  eyi- 
dence  is  merely  cumulative.    lb, 

8.  And  where  a  long  time  has  elapsed  since  the  occurrences  which  were 
the  subject  of  investigation  on  the  former  trial,  it  becomes  a  serious 
consideration  against  the  granting  of  a  new  trial ;  and  this  indepen- 
dently of  any  question  of  laches  on  the  ]5art  of  the  petitioner,  and  on 
the  ground  of  the  great  disadvantage  that  the  adverse  party  would  be 
subjected  to  from  the  loss  of  evidence  by  the  death,  removal  or  failure 
of  memory  of  witnesses.    lb. 

9.  A  petition  for  new  trial  is  not  to  be  regarded  as  a  mere  interlocutory 
proceeding  from  the  judgment  in  which  error  will  not  lie.    lb. 

10.  The  provision  of  the  act  of  1882  with  regard  to  carrying  up  cases  by 
appeal,  that  the  act  should  not  affect  petitions  for  new  trials,  having 
been  omitted  in  the  revision  of  1888,  (Gen.  Statutes,  §  1120,)  petitions 
for  new  trials  can  now  be  carried  up  by  appeal  like  other  cases.    lb. 

NOXSUIT. 
A  nonsuit  should  not  be  granted  where  a  plaintiff  has  introduced  sub- 
stantial evidence  in  support  of  his  claim,  and  where  the  law  applicable 
to  the  facts  as  claimed  and  supported  by  such  evidence,  is  favorable  to 
the  plaintiff.    Town  qf  Canton  v.  Town  of  Burlington,  278. 

NOTES  AND  BILLS. 
See  AoREEMKNT  (Pabol  as  Affectino  Writtbn)  8,  4. 

NOTICE  TO  TOWN  OF  INJURY  FROM  DEFECTIVE  HIGHWAY. 
See  Highway  (Defective)  2,  8,  4. 

PARTIES  TO  ACTION. 
See  Insubance  (Life)  3. 

PARTNERSHIP. 
1.  A  partner  in  a  quarry  company,  who  owned  a  one  eighth  interest,  died 
in  1857,  leaving  by  his  will  to  his  wife  one  third  of  his  personal  property 
absolutely,  and  one  third  of  his  real  estate  for  life,  and  the  rest  of  his 
property  to  trustees  for  his  minor  daughter.  By  the  terms  of  the  part- 
nership it  was  to  be  controlled  by  a  majority  in  interest  and  was  to 
continue  until  such  a  majority  should  request  its  dissolution.  A  dis- 
solution not  being  desired  the  property  of  the  widow  and  daughter  re- 
mained In  the  business,  and  the  partnership  continued  until  1888,  when 
a  corporation  was  formed,  all  the  partners  taking  stock  in  the  propor- 
tion in  which  they  held  interests  in  the  partnership.  The  widow  and 
daughter  became  entitled  to  and  accepted  four  hundred  shares  in  the 
aggregate,  but  disagreed  as  to  their  respective  rights  in  them.  The 
property  given  them  by  the  will  and  which  had  gone  into  the  partner- 
ship was  appraised  at  the  time,  the  personal  at  $6,000,  and  the  real  at 
$19,000.  The  partnership  had  in  the  prosecution  of  its  business  used 
up  most  or  all  of  the  personal  property  and  replaced  it  with  other,  and 
had  exhausted  some  of  the  quarry  land  and  purchased  other,  and  no 
separate  account  had  been  kept  of  income  as  distinguished  from  prin- 
cipal, and  earnings  had  been  used  in  the  purchase  of  lands  and  per- 
sonal property  used  in  the  business.  The  business  had  greatly  increased 
and  a  large  surplus  had  been  allowed  to  accumulate,  which  went  into 
the  capital  of  the  corporation.    Held  that  the  proportionate  interests 
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of  the  widow  and  daughter  in  the  property  which  was  allowed  to  re- 
main in  the  partnership  after  1857  were  not  changed  by  the  varying 
quantities  of  personal  and  real  estate  held  by  the  partnership  at  differ- 
ent times,  nor  by  the  quantity  of  each  at  the  time  that  the  corporation 
took  the  place  of  the  partnership,  and  that  the  stock  in  the  corporation 
which  represented  their  joint  interest  was  to  be  apportioned  between 
them  according  to  their  relative  interests  in  the  property  in  1857. 
HotchkUs  V.  Brainerd  Quarry  Co.,  120. 

2.  The  widow  was  not  entitled  to  a  full  share  of  the  increase  in  the  value 
of  the  property  as  representing  profits,  nor  to  any  part  of  the  earnings 
which  the  managing  parties  decided  not  to  distribute  in  dividends  but 
to  preserve  as  a  surplus.    lb. 

3.  The  power  given  by  the  partnership  articles  to  a  majority  in  interest 
to  manage  the  business  of  the  partnership  and  to  declare  dividends  at 
its  discretion,  necessarily  involved  the  power  to  capitalize  profits  in- 
stead of  dividing  them.    lb, 

4.  And  the  widow,  by  agreeing  with  all  the  other  partners  that  the  entire 
property  of  the  partnership  should  go  into  the  corporation  at  a  certain 
sum  and  constitute  its  capital,  agreed,  so  far  as  that  sum  embraced 
profit^s,  that  profits  should  be  capitalized.    lb. 

5.  The  defendant  in  1881  authorized  K  to  contract  for  the  optional  right 
to  purchase  lands  on  the  shore  of  Long  Island  Sound,  agreeing  to  fur- 
nish money  for  the  purpose,  it  being  their  intention  during  the  life  of 
the  options  to  organize  a  corporation  to  take  the  lands  at  an  advanced 
price,  the  defendant  to  have  two  thirds  and  K  one  third  of  the  profits. 
The  defendant  advanced  several  thousand  dollars  which  was  placed  in 
a  bank  in  the  name  of  f  as  trustee.  The  plaintiff  owned  a  large  farm 
which  was  a  part  of  the  land  embraced  by  their  scheme,  and  K  went 
to  her  and  proposed  to  purchase  it,  stating  that  he  was  the  agent  of  a 
company  of  which  the  defendant  was  the  head,  and  upon  his  solicita- 
tion she  signed  a  contract  to  convey  the  farm  to  JSTor  his  appointees 
on  or  before  March  1, 1882,  and  K  by  it  agreed  to  pay  $50,000  for  the 
land,  which  was  afterwards  reduced  to  $40,000  by  agreement.  In  Feb- 
ruary, 1882,  the  conveyance  was  made  to  K,  who  paid  $5,000  in  money 
and  gave  two  notes  of  $5,000  and  $.30,000  payable  in  one  and  ten  years, 
and  mortgaged  back  the  land  as  security  for  them.  The  purchase  was 
made  by  K  without  the  authority  of  the  defendant,  who  did  not  know 
of  it  until  the  summer  of  1882,  when,  on  being  informed  of  it  by  K,  he 
undertook  with  him  to  form  a  company  to  take  the  lands.  The  com- 
pany was  formed,  and  in  October,  1882,  K^  at  the  defendant's  request, 
deeded  to  it  the  lands  in  question  and  other  lands  purchased  by  him, 
and  the  company  issued  to  him  as  paid-up  stock  all  but  five  shares  of 
its  capital,  $800,000,  the  defendant  giving  him  a  written  statement  that 
he  was  entitled  to  one  third  of  the  profits  from  the  lands.  After  the 
defendant  knew  that  K  had  obtained  deeds  of  land  in  his  own  name, 
he  continued  to  advance  him  money  in  aid  of  the  enterprise  and  en- 
deavored to  induce  others  to  become  interested  in  the  scheme  for  the 
development  of  the  lands.  Held  that  the  relation  of  the  defendant  and 
K  was  that  of  partners.    Tj/ler  v.  WaddingJianif  875. 

a.  But  held  that  if  the  plaintiff,  in  conveying  the  farm  to  £'and  taking 
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his  notes  in  payment,  had  elected  to  give  exclusive  credit  to  him,  she 
could  not  proceed  against  the  defendant  now.    lb, 

7.  But  in  all  such  cases  the  election  must  be  made  with  full  knowledge 
as  to  the  relations  of  the  parties  between  whom  the  choice  Is  to  be 
made.    lb, 

8.  And  the  rule  requires  actual  knowledge  as  distinguished  from  con- 
structive knowledge.    lb, 

9.  The  question  whether  a  partnership  existed  between  certain  persons, 
where  the  terms  of  their  agreement  and  all  the  facts  are  admitted,  be- 
comes a  question  of  law.    Morgan  v,  Farrel^  418. 

10.  It  is  not  enough  to  constitute  a  partnership  that  the  parties  have  a 
common  interest  in  the  net  proceeds  of  a  business.    lb. 

11.  A  and  B  made  a  contract  with  C,  the  owner  of  a  patent  for  a  machine, 
by  which  C  granted  to  them  the  exclusive  right  to  make  and  sell  the 
machine  in  the  United  States,  and  A  and  B  agreed  to  manufacture  a 
machine  without  expense  to  C,  and  to  run  It  for  two  months,  and 
afterwards  to  make  machines  to  supply  orders,  and  to  pay  to  C  an 
amount  equal  to  one  half  the  gross  profits  of  the  business.  Held  not 
to  create  a  partnership  of  C  with  A  and  B.    lb, 

12.  And  as  the  contract  made  no  provision  with  regard  to  the  way  in 
which  A  and  B,  as  between  themselves,  should  carry  out  their  joint 
undertaking,  It  could  not  be  construed  as  making  them  partners.    16. 

13.  The  liability  of  a  person  who  is  claimed  by  his  course  of  conduct  to 
have  become  a  partner  as  to  third  persons,  Is  based  on  the  doctrine  of  es- 
toppel, and  in  order  to  charge  him  on  that  ground  it  is  not  enough  to 
show  that  he  was  represented  by  others  to  be  a  partner,  or  that  his 
name  appeared  In  the  firm;  It  must  be  shown  that  he  knew  that  he 
was  being  held  out  as  a  partner  and  that  he  assented  to  It,  or  facts 
must  be  shown  from  which  such  assent  can  fairly  be  inferred.    lb, 

14.  It  Is  always  a  question  of  fact  whether  there  has  been  such  a  holding 
out  as  to  estop  the  party  from  denying  the  partnership.    lb. 

PAUPER 
By  section  third  of  the  act  of  1878,  (now  section  3311  of  Gen.  Statutes,) 
all  persons  needing  relief,  who  have  no  settlement  In  any  town  in  this 
state,  are  state  paupers,  and  shall  be  provided  for  by  the  state  comp- 
troller for  six  months  after  they  come  Into  this  state;  and  by  section 
twenty-first  of  the  statute,  shall,  after  the  period  of  six  months  pro- 
vided for  in  the  act,  be  sent  back  to  the  town  where  they  resided  when 
they  applied  for  relief,  and  such  town  shall  be  chargeable  for  their 
support  until  they  shall  have  gained  a  settlement  In  some  other  town ; 
provided  such  paupers  shall  have  had  a  residence  of  six  months  or  more 
in  such  town  when  they  applied  for  relief.  By  the  decision  in  Marl- 
borough V.  Chatham,  50  Conn.,  564,  the  six  months  during  which  the 
pauper  was  entitled  to  help  from  the  state  were  held  to  be  the  first  six 
months  of  his  pauperism  and  not  of  his  residence  In  the  state.  An  act 
passed  in  1885  provided  that  they  should  be  the  first  six  months  of  his 
residence.  In  a  suit  by  the  plaintiff  town  against  the  defendant  town 
for  supplies  furnished  to  a  pauper  claimed  to  be  chargeable  to  the  de- 
fendant, the  plaintiff  offered  evidence  tending  to  prove  that  the  pauper, 
who  had  no  settlement  In  any  town,  but  had  lived  more  than  six  months 
in  the  defendant  town,  became  needy  In  1884,  and  was  for  a  year  or 
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more  thereftfter  supported  by  that  town  at  the  house  of  a  friend  within 
the  plaintiff  town,  under  an  arrangement  made  by  the  selectmen  of  the 
defendant  town,  and  that  in  1888,  the  pauper  needing  further  aid,  which 
the  selectmen  of  the  defendant  town  refused  to  furnish,  the  plaintiff 
town,  in  which  he  had  continued  to  reside,  furnished  him  aid.  The 
plaintiff  was  nonsuited  by  the  court.  Held,  in  setting  aside  the  non- 
suit—1.  That  the  pauper  was  a  state  pauper.  2.  That  his  status  was  fixed 
by  the  statute  In  force  when  he  first  applied  for  relief,  and  was  not  af- 
fected by  the  act  of  1885.  8.  That  the  defendant  town  would,  upon 
the  facts  claimed,  be  chargeable  with  his  support.  Town  of  Canton  v. 
Toton  qf  Burlington^  277. 
PERSONAL  SERVICES  (CONTRACT  FOR). 

The  defendant  by  a  written  contract  agreed  to  labor  for  the  plaintiff  upon 
an  orange  grove  in  Florida  for  one  year,  and  to  use  his  best  judgment 
and  all  reasonable  energy  in  carrying  out  his  instructions  and  in  pro- 
moting his  interests;  the  plaintiff  to  pay  him  $600  a  year  in  quarterly 
payments  and  to  supply  him  with  a  house,  fuel  and  necessary  table 
provisions.  Held  that  by  the  contract  the  defendant  was  required  to 
devote  his  entire  time  to  the  service  of  the  plaintiff.  Stebbins  v.  Water- 
house,  371. 

See  Specific  Pebfobmangb  of  Oontbact  fob  Pebsonal  Services. 
1,  2,  8. 
PETITION  FOR  NEW  TRIAL. 

See  New  Tbial  (Petition  fob). 
PLEADING. 

A  mere  allegation  of  fraud,  without  stating  the  facts  upon  which  the 
fraud  is  predicated,  is  insufficient.    Oatea  v.  Steele^  316. 

See  Lien  fob  Citit  Assessment,  1;  Bastabdy,  1. 
PRACTICE  ACT. 

See  INSUBANOE  (Life),  5. 
PRESENTATION  OF  CLAIM. 

1.  A  was  the  president  of  a  corporation  and  also  the  executor  of  B,  B 
had  given  his  note  to  the  corporation,  and  at  the  time  of  his  death  A 
h(>ld  it,  and  had  since  continued  to  hold  it,  as  president  of  the  corpora- 
tion. Held  that  A* 8  knowledge  and  possession  of  the  note  as  president 
were  also  his  knowledge  and  possession  of  it  as  executor,  and  that  the 
law  would  regard  It  as  presented  against  the  estate  of  B,  Brown  A 
Brother B  v.  Brown,  85. 

2.  And  held  not  to  affect  the  case  that  A  Intended  not  to  present  the 
claim  against  the  estate  of  B,  being  a  principal  legatee  under  the  will 
of  B  and  Interested  in  the  avoidance  of  the  claim  by  the  estate.    lb. 

PRINCIPAL  AND  AGENT. 

1.  One  who  undertakes  to  act  as  agent  for  another  cannot,  in  the  matter 
to  which  his  agency  relates,  act  for  himself.  He  cannot,  if  employed 
to  purchase  for  another,  be  himself  the  seller.    Diabrow  v.  Seeor,  35. 

2.  If  he  does  so  it  is  the  right  of  the  principal  upon  learning  of  it  to  re- 
scind the  contract  and  reclaim  whatever  he  has  paid  as  the  considera- 
tion for  the  purchase.    lb, 

8.  But  he  may.  If  he  will,  retain  the  property  so  bought,  and  affirm  the 
contract    i&. 
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PROBATE  (X)URT. 
A  testator  constituted  the  residue  of  his  property,  which  w»s  nearly  all 
personal,  a  fund,  the  income  from  wliich  was  to  be  divided  into  as 
many  parts  as  he  should  leave  nephews  and  nieces,  or  their  represen- 
tativ<'s,  living  at  his  death,  and  one  part  paid  to  each  during  life;  with 
a  gift  over  of  each  share  of  the  principal  upon  the  death  of  the  person 
having  the  life  use  of  it.  The  testator  was  domiciled  within  the  pro- 
bate district  of  Ledyard  and  the  probate  court  of  that  district  assumed 
jurisdiction  of  the  estate  for  the  purpose  of  its  settlement.  The  exec- 
utor lived  within  the  probate  district  of  Norwich,  and  had  the  personal 
property  at  his  place  of  residence.  He  had  settled  his  administra- 
tion account,  but  no  distribution  or  other  division  of  the  property  bad 
been  made.  No  trustee  was  api>ointed  by  the  will  and  the  executor  had 
not  been  appointed  trustee  by  the  court.  Most  of  the  nephews  and 
nieces  mentioned  in  the  will  resided  out  of  the  state  and  several  of  them 
in  the  state  of  Pennsylvania.  A,  who  had  been  appointed  by  a  court 
in  that  state  a  trustee  of  the  property  of  those  residing  there,  applied 
to  the  probate  court  of  the  Norwich  district,  under  Glen.  Statutes,  $  497, 
for  an  order  giving  him  the  custody  of  the  portions  of  the  property  of 
which  his  wards  had  the  life  use,  making  the  executor  a  respondent. 
Such  an  order  was  made  and  the  executor  appealed  from  it  to  the  Su- 
perior Court,  which  court  aflftrmed  the  order  of  the  probate  court  On 
an  appeal  from  this  judgment  by  the  executor,  it  was  heM—l.  That 
the  executor's  liability  on  his  administration  bond  if  he  complied  with 
the  order,  and  his  liability  to  a  suit  by  A  if  he  refused  to  comply  with 
it,  gave  him  a  sufficient  interest  in  the  matter  to  enaMe  him  to  appeal 
from  the  probate  order.  2.  That  the  will  intended  a  single  trust,  to  be 
managed  as  such,  and  the  income  from  it  divided  among  the  beneficiaries, 
and  not  as  many  different  trusts  as  there  were  separate  beneficiaries. 
8.  That  the  estate  being  legally  in  settlement  in  the  probate  court  of 
the  Ledyard  district,  and  not  having  been  divided  by  distribution  or 
otherwise,  that  court  alone  had  jurisdiction  over  an  application  by  a 
foreign  trustee  for  an  order  for  possession  of  portions  of  the  property. 
4.  That  the  fact  that  the  executor  resided  within  the  probate  district 
of  Norwich,  and  bad  the  personal  property  in  his  possession  there,  did 
not  give  the  probate  court  of  that  district  jurisdiction.  5.  That  it  was 
the  duty  of  the  Ledyard  probate  court  to  keep  the  property  within  ito 
control  until  the  time  came  for  final  distribution.  HewiW^  Appeal 
from  Probate,  223. 
See  Equitable  Lien,  1. 

PROMISSORY  NOTE. 
See  Notes  and  Bills. 

QUARRT. 

See  PABTNSR8HIP,  1. 

RAILROAD  COMPANY. 
The  act  of  1880  (Session  Laws,  ch.  220,)  which  provides  for  an  order  by 
the  railroad  commissioners  for  the  change  of  a  highway  where  crossed 
at  grade  by  a  railroad  laid  out  since  the  highway  was  made,  and  author- 
izes the  commissioners  to  apportion  the  expense  of  the  alteration  be- 
tween the  town  and  the  railroad  company,  but  limits  the  amount  to  be 
•et  to  the  town  to  one  quarter  of  the  expense,  and  requires  that  the 
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rest  be  paid  by  tbe  railroad  company,  is  not  unconstitutional  as  conflict- 
ing with  the  provisions  for  *'  due  course  of  law  "  in  taking  property, 
in  the  14th  amendment  of  the  constitution  of  the  United  States,  and 
in  article  1,  sees.  9  and  12  of  the  constitution  of  this  state.  N,  York  dk 
N,  England  B,  R.  CoJ'b  Appeal  from  B*  R.  CommisHoners,  532. 

RECEIPT  IN  FULL. 
A,  one  of  the  defendants,  placed  in  the  hands  of  B,  the  other  defendant, 
an  attorney,  a  small  claim  against  C,  on  which  B  brought  a  suit  before 
a  justice  of  the  peace.  After  the  writ  was  served  C  called  on  A  and 
paid  him  a  less  sum  than  the  full  amount  of  the  claim,  which  A 
agreed  to  accept  in  full  of  the  debt  and  costs,  and  gave  him  a  receipt 
in  full  therefor.  On  the  return  day  of  the  writ  C  did  not  appear  and 
B  toolc  a  judgment  by  default  for  the  whole  amount  of  the  claim.  In 
a  suit  brought  by  C  for  an  injunction  against  the  enforcement  of  the 
judgment,  alleging  the  above  facts,  and  charging  fraud  in  the  matter, 
it  was  held — 1.  That  the  receipt  in  full  was  a  complete  defense  to  the 
action.  2.  That  C  was  not  to  be  regarded  as  guilty  of  laches  in  not 
appearing  before  the  justice  and  pleading  it.    Gates  v.  Steele,  816. 

RECEIVER. 

1.  Tbe  defendant,  appointed  by  the  Superior  Court  receiver  of  an  insol- 
vent copartnership,  as  such  receiver  employed  the  plaintiff,  attorney 
at  law,  to  render  him  certain  necessary  legal  services.  No  agreement 
was  made  as  to  the  amount  to  be  charged  by  the  plaintiff,  but  after  the 
services  were  rendered  he  charged  $125.  The  defendant  declined  to 
pay  more  than  $75,  which  he  paid,  and  the  plaintiff  received  it  and 
credited  the  amount  on  his  account.  The  defendant  afterwards  ren- 
dered his  final  account  to  the  court,  giving  the  plaintiff  notice  to  attend 
and  be  heard  as  to  the  amount  to  be  allowed  on  account  of  his  claim  by 
the  court.  The  plaintiff  attended  and  was  heard  as  to  the  amount  to 
be  allowed,  but  the  court  refused  to  allow  more  than  $75,  and  dis- 
char<;ed  the  receiver  from  his  trust.  Held  that  the  plaintiff  was  con- 
cluded by  this  adjudication  and  could  not  recover  anything  more  from 
the  defendant.     Walsh  v.  Baymondj  251. 

2.  A  receiver  has  no  right  as  such  to  employ  counsel  without  the  consent 
of  the  court;  and  when  counsel  are  so  employed  the  court  will  deter- 
mine the  amount  to  be  allowed  them  for  their  services.    lb, 

3.  A  receiver  may  however  make  himself  personally  liable  upon  his  con- 
tracts, and  will  be  protected  by  the  court  appointing  him  only  when  he 
acts  strictly  under  its  orders.  lb. 

SALE. 
1.  C  by  a  written  contract  agreed  to  deliver  to  a  manufacturing  company 
a  quantity  of  machinery,  of  the  agreed  value  of  $12,456,  for  which  the 
company  was  to  give  him  its  promissory  note  for  that  sum  payable 
eight  months  after  date;  the  company  to  set  up  the  machinery  in  its 
mill,  to  keep  it  in  good  order  and  insured  for  C*s  benefit,  and  to  hold 
it  as  the  property  of  C  until  the  note  and  its  renewals  had  beeh  fully 
paid,  when  it  was  to  be  sold  to  and  become  the  property  of  the  com- 
pany ;  and  on  default  of  payment,  or  if  it  was  not  kept  in  good  order 
and  insured,  Cto  have  the  right  at  any  time  to  take  possession  of  it 
and  remove  it  as  his  own  property;  whatever  had  then  been  paid  to  go 
for  the  use  of  the  machinery  and  the  notes  to  be  delivered  up.    Under 
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this  contract  an  absclute  note  was  given  by  the  company  for  the  price 
at  eight  months,  and  when  the  note  fell  due  another  was  given  at  six 
months  for  the  same  sum,  with  a  payment  of  the  interest  in  advance. 
Held — 1.  That  the  contract  must  be  construed  as  an  absolute  promise 
on  the  part  of  the  company  to  pay  for  the  machinery  at  the  expiration 
of  the  eight  months  credit  agreed  upon.  2.  That  the  right  of  the  com- 
pany under  the  contract  to  take  possession  of  the  machinery  and  use  it 
until  default  and  the  right  to  acquire  the  legal  title  by  the  payment  of 
the  note,  constituted  a  good  consideration  for  the  contract.  3.  That 
there  was  no  option  left  to  the  company  to  return  the  machinery  and 
have  the  note  surrendered;  the  option  in  the  matter  resting  with  C 
alone.  Beaches  Appeal  from  CommisHoners,  404. 
2.  Whether  C,  having  elected  to  enforce  his  claim  upon  the  note,  couid 
at  the  same  time  retain  his  right  to  retake  the  machinery  if  the  note 
was  not  paid:  QiKBre.  lb. 
SEASHORE. 

1.  Mud  flats  on  the  seashore  between  high  and  low  water  mark  may  be 
conveyed  separately  from  the  adjoining  upland.  Ladiet^  8eamen*8 
Friend  Society  v.  HcUstectdy  144. 

2.  And  they  may  be  used  by  the  owner  for  any  purpose  which  does  not 
interfere  with  navigation.    Ih, 

3.  And  where  a  portion  adjoining  the  upland  is  reclaimed,  it  becomes  up- 
land for  most  if  not  all  purposes.    lb, 

4.  An  adverse  occupancy  of  a  portion  of  the  flats  belonging  to  the  own- 
ers of  the  adjacent  upland,  is  a  disseizin  of  the  owner  as  much  as  if  it 
were  upland,    id. 

o.  Where  land  upon  a  highway  that  ran  close  along  the  shore  and  parallel 
with  it,  was  conveyed,  eight  rods  in  depth  and  extending  into  the  mud 
flats,  but  with  the  sides  not  at  right  angles  to  the  highway,  it  was  held 
that  the  lines  beyond  the  eight  rods  and  extending  to  low  water  mark, 
ran  at  right  angles  to  the  highway.    lb. 
SELECTMEN. 
See  Town,  2. 
SHORE. 

See  Sbashobb. 
SIDEWALK. 

See  City  (Negliobnck  of),  1. 
SPECIFIC  PERFORMANCE. 
L  A  contract  ^*-  to  purchase  of  H  his  place  in  8,  containing  abont  fifteen 
acres,"  held  to  be  suflQciently  explicit,  and  to  need  no  more  extrinsic 
evidence  than  is  admitted  to  apply  the  description  in  a  deed  to  the  land 
intended.    Hodges  v.  Kowing,  12. 

2.  The  term  *'  place  "  used  in  snc^  a  connection  is  well  miderstood  as 
meaning  the  partjr's  place  of  residence.    lb. 

3.  It  is  a  general  rule  in  equity  that  where  a  contract  for  the  sale  of  real 
estate  has  been  fairly  entered  into,  each  party  is  entitled  to  have  it  spe- 
cifically performed.    lb. 

4.  Courts  of  equity,  however,  sometimes  refuse  to  apply  the  nile  in  cases 
where  it  would  work  special  hardship  or  inconvenience.    lb. 

6.  A  remedy  at  law,  to  exclude  equity  jurisdiction,  must  be  as  complete 
and  beneficial  as  the  relief  in  equity.    lb. 
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SPECIFIC  PERFORMANCE  OP  CONTRACT  FOR  PERSONAL  SER- 
VICES. 

1.  Courls  of  equity  will  not  undertake  to  enforce  a  specific  performance 
of  a  contract  for  ordinary  personal  services.  Wm,  Rogers  3ffg,  Co.  v. 
RogerSf  856. 

2.  But  where  the  services  are  special  or  extraordinary  or  purely  intellect- 
ual, or  peculiar  and  individual  in  their  character,  the  court  will  grant 
an  injunction  in  aid  of  a  specific  performance.    16. 

8.  The  defendant  agreed  that  he  would  serve  the  plain tilTs  for  twenty-five 
years  under  the  direction  of  their  general  manager,  traveling  for  them 
as  directed,  and  rendering  such  services  as  secretai^  or  other  officer  as 
they  might  desire;  and  that  he  would  not  be  engaged,  or  allow  hib 
name  to  be  used,  in  any  other  hardware  or  cutlery  business,  either  as 
manufacturer  or  seller,  but  would  give  his  entire  time  and  services  to 
the  interests  of  the  plaintiffs.  In  a  suit  for  an  injunction  against  the 
defendant's  leaving  the  employment  of  the  plaintiffs  and  engaging  in 
any  other  hardware  or  cutlery  business,  or  allowing  his  name  to  be  used 
in  any  such  other  business,  in  which  the  plaintiffs  set  out  the  defend- 
ant's contract  and  averred  that  his  services  had,  by  his  familiarity  with 
their  business  and  customersi  become  of  special  value  to  them,  that  he 
was  negotiating  with  certain  rival  manufacturers  to  go  into  their  ser- 
vice and  to  allow  his  name  to  be  used  as  a  stamp  upon  their  wares,  and 
intended  to  use  for  their  advantage  his  knowledge  of  the  plaintiffs' 
business,  and  that  his  doing  so  would  cause  irreparable  damage  to  the 
business  of  the  plaintiffs,  it  was  held  on  demurrer  to  the  complaint — 
1.  That  it  did  not  appear  that  the  services  were  of  such  a  special  and 
individual  character  that  a  court  of  equity  ought  to  grant  the  injunc- 
tion prayed  for.  2.  That  it  did  not  appear  that  the  plaintiffs  had  a 
right  to  the  defendant's  name  as  a  trade-mark;  and  that  if  they  had, 
they  could  have  no  difficulty  in  protecting  their  ownership  of  it.  8.  Th  at 
it  did  not  appear  that  the  use  of  the  defendant's  name  by  other  manu- 
facturers would  do  the  plaintiffs  any  injury  beyond  what  might  grow 
out  of  a  lawful  business  rivalry ;  and  that  if,  by  reason  of  extraneous 
facts,  such  use  would  be  wrongful  or  specially  injurious,  such  facts 
ought  to  have  been  set  out,  so  that  the  court  might  pass  upon  them. 
4.  That  no  facts  were  alleged  which  would  bring  the  case  within  the 
rule  Ihat  an  employee  should  be  enjoined  from  disclosing  business  se- 
crets which  he  has  learned  in  the  course  of  his  employment  and  has 
contracted  not  to  divulge. 
STATE  REFEREE. 
1.  The  act  of  1889  (Session  Laws,  ch.  249,)  which  created  the  office  of 
state^referee,  provides  that  it  shall  be  the  duty  of  the  referee  to  hear 
and  report  to  the  Superior  Court  the  facts  in  such  cases,  pending  in 
that  court,  as  shall  be  referred  to  him,  but  does  not  provide  for  any 
action  upon  the  report  by  the  court.  Held  that,  as  the  duties  to  be 
performed  by  the  referee  are  similar  to  those  performed  by  auditors 
and  committees,  it  must  be  taken  to  be  the  intention  of  the  legislature 
that  the  court  should  proceed  with  a  report  from  him  in  the  same  way 
that  it  would  do  with  a  report  from  an  auditor  or  committee.  Stebbim 
V.  Waterhouae,  870. 
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2.  Whether  the  state  referee  has  power  tinder  the  statute  to  fitid  the  issue 
upon  the  facts  found  by  him:  Qu(Bre.    lb, 

3.  Where  he  did  so,  and  the  court,  assuming  that  he  had  not  power  to  do 
it,  itself  found  the  issue  upon  the  facts  reported,  it  was  held  tliat  the 
error,  if  there  was  one,  had  become  harmless.    lb. 

STATUTE. 
L  A  proviso  in  a  statute  is  to  be  construed  strictly,  and  takes  no  case  out 
of  the  enacting  clause  which  is  not  fairly  within  its  terms.  Claries 
Appeal  from  Probate,  207. 
2.  The  statute  which  provides  that  the  burden  of  proof  of  the  actual 
value  shall  be  upon  the  defendant  in  a  suit  on  a  bond  given  in  substi- 
tution for  an  attachment  was  passed  in  1886,  (Session  Laws,  1886,  ch. 
135J  and  contained  a  provision  that  it  should  apply  **  to  any  action  now 
pending."  This  provision  was  omitted  in  the  statute  as  it  appears  in 
the  revision  of  1888,  §  937.  The  present  action  was  pending  in  1886, 
but  the  revision  of  1888  was  in  force  when  it  was  tried.  Held  that  the 
right  to  the  benefit  of  the  statute  had  attached  before  the  revision  took 
effect  and  was  not  taken  away  by  the  revision.  BirdaaU  v.  WTieeler, 
430. 

STATUTES  COMMENTED  ON. 
Gen.  Statutes,  §    878.  Contracts  beyond  appropriations,         .    451 

**  '*        §    497.  Foreign  trustee  of  estate  in  probate,       223 

"  •*        §    632.  Ancestral  estate, 207 

*'  '<       §§    929,937.    Bond  substituted  for  attached  property,    429 

**  "        §  1072.  Depositions, 492 

"  "       5§  1125,  1129,  Petitions  for  new  trials,     ...         55 

**  "        §  1206.  Bastardy, 286 

"        §  1688.  Fraud  by  pubUc  agent,      ...         98 

"  **        §  1637.  Appeals  by  state  In  criminal  cases,       .      98 

**  **        §  1748.  Agreement  for  forfeiture  of  wages,  .       104 

"  "        §  2655.  Cemetery, 91 

**  "        §  2673.  Notice  to  town  of  injury  from  defective 

highway, 43 

"  "        §  2807.  Alimony 326 

**  "  §  3010.  Foreclosure  barring  debt, ...  257 
*<  '<  §  3016.  Sale  of  chattels  on  foreclosure,  .  .  257 
"  "  §  3018,  Builders'  lien,  .  .  .  .  .  445 
"  "        §  3311.  State  paupers, 277 

Acts  of  1889,  ch.  220.               Removal  of  grade  crossings,       .       .       5.32 
"  "     ch.  249.  State  referee, 870 

STATUTE  OF  FRAUDS. 
The  statute  of  frauds  is  satisfied  by  the  signature  to  the  written  memo- 
randum of  the  party  to  be  chained  by  It,  whether  the  suit  be  brought  at 
law  or  In  equity,  and  whether  the  contract  relates  to  real  or  personal 
estate.    Hodges  v.  Kotoing,  12. 

STOCK-BROKER. 
1.  A  trust  fund,  consisting  of  railroad  stocks  and  other  securities,  was 
held  by  a  testamentary  trustee  for  the  benefit  of  2r,  a  daughter  of  the 
testator,  the  Income  to  be  paid  to  her  and  the  remainder  to  go  to  her 
heirs;  the  will  providing  that  she  might,  If  she  deemed  it  necessary, 
from  time  to  time  receive  portions  of  the  principal,  not  to  exceed  $1000 
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a  year,  nor  to  exceed  in  all  half  of  the  principal.  The  trustee  and  N 
used  the  trust  fund  in  stock  speculations,  the  defendants  acting  as  their 
brokers  in  the  matter,  and  receiving  stocks  from  them  for  the  purpose, 
charging  a  commission  which  they  shared  with  a  New  York  firm  of 
brokers,  who  were  members  of  the  stock  exchange,  and  through  whom 
the  purchases  and  sales  were  made.  The  result  was  a  loss  of  the  trust 
estate.  In  a  suit  brought  by  a  trustee  for  the  children  of  N,  to  re- 
cover of  the  defendants  the  value  of  the  trust  property  which  they  had 
received  and  disposed  of,  it  was  held — 1.  That  so  far  as  the  defendants 
sold  the  stock  as  mere  agents,  in  good  faith,  without  knowledge,  actual 
or  constructive,  that  other  persons  interested  in  the  trust  were  being 
injured,  or  that  the  sale  was  not  for  a  legitimate  object,  and  had  fully 
accounted,  they  were  not  liable.  Otherwise  if  they  knew,  or  were  in 
the  circumstances  chargeable  with  knowledge,  that  the  stocks  were 
being  sold  in  violation  of  the  trust.  2.  That  if  the  trustee  sold  the 
stocks  for  the  purpose  of  using  the  proceeds  in  stock  speculations  or  of 
permitting  ^  so  to  use  them,  and  the  defendants  purchased  them 
knowing  the  purpose,  they  participated  in  the  breach  of  trust,  and 
were  liable  for  the  stodLs  received  by  them.  And  in  the  same  way  were 
liable  if  they  received  the  stocks  or  security  and  subsequently  sold 
them,  using  the  avails  to  make  good  losses  on  other  stocks  held  by  them 
on  margins  for  the  trustee  and  N.  8.  That  the  defendants  were  bound 
to  inquire  as  to  the  ownership  of  the  property,  and  as  the  will,  which 
gave  to  N  her  interest  in  it,  also  gave  the  remainder  to  her  heirs,  and 
could  have  been  found  on  the  records  of  the  probate  court,  they  were 
chargeable  with  knowledge  of  the  rights  of  the  heirs.  4.  That  it  was 
of  no  consequence,  upon  the  question  of  notice  to  the  defendants,  that 
there  was  a  doubt  as  to  who  would  take  the  remainder,  and  as  to 
whether  the  gift  over  was  valid;  it  being  enough  that  there  was  a  re- 
mainder, and  that  there  were  possible  parties  besides  N  who  had  an 
Interest  in  the  property.  5.  That  it  did  not  affect  the  case  that  the 
court  of  probate  had  distributed  the  property  to  "  trustees  for  N,**  such 
distribution  being  in  terms  made  under  the  will,  which  gave  N  only  a 
life  estate,  and  the  court  making  no  distribution  of  the  remainder. 
6.  That  any  property  which  had  been  bought  and  added  to  the  trust 
fund  by  a  former  trustee  in  the  place  of  trust  property  sold,  and  which 
came  into  the  defendants'  hands,  stood  upon  the  same  grounds  with 
original  trust  property.    Leake  v.  WaUon,  382. 

2.  The  defendants,  stockbrokers,  agreed  with  the  plaintiff  to  buy  certain 
stocks  for  him  on  a  margin  and  hold  them  subject  to  his  demand,  he  to 
advance,  as  required,  sufficient  money  to  protect  them  from  loss.  Held 
that  the  defendants  were  not  bound  to  make  an  actual  purchase  of  the 
stocks,  but  that  it  was  enough  if  they  were  ready  and  able  at  any  time 
to  procure  them  in  the  market  and  deliver  them  on  demand  at  the  price 
of  the  day  of  the  contract.    Ingrdham  v.  Taylor,  508. 

8.  And  the  stocks  having  declined  in  the  market,  it  was  held  that  no 
damage  could  have  resulted  to  the  plaintiff  by  the  neglect  of  the  de- 
fendants to  make  an  actual  purchase  of  them.    lb, 
STREET. 

See  HiOHWAT, 
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SUBMISSION. 

See  Abbitbation. 
SUNDAY. 
NegotUtions  between  the  parties  which  resulted  in  an  agreement  to  give 
a  guaranty  toolc  place  on  Sunday,  but  the  written  guaranty  was  not 
executed  until  a  secular  day.    Held  not  to  be  invalidated  by  the  fact 
that  the  negotiations  were  on  Sunday.    Tyler  v.  Waddingham,  376. 
SURETY. 

1.  A  signed  the  note  of  B  as  his  surety.  The  note  fell  due  and  was 
protested  for  non-payment.  Soon  after  B  was  carried  into  insolvency 
by  his  creditors  and  afterwards  A  was  compelled  to  pay  the  note.  In 
a  suit  against  A  by  B*9  trustee  in  insolvency  upon  an  account  of  B,  it 
was  held  that  A  had  a  right  to  set  off  the  amount  of  the  note  against 
the  claim.    Mervoin  v.  Austin,  22. 

2.  When  the  note  fell  due  and  was  not  paid,  A^  being  the  sole  solvent 
debtor  upon  it,  was  at  once  entitled  to  a  credit  by  B  of  the  amount 
upon  his  claim.    16. 

3.  And  it  made  no  difference  that  the  note  was  not  paid  until  after  B  had 
been  carried  into  insolvency,  lb. 

4.  Nor  that  ^  up  to  the  time  that  B  was  adjudicated  an  insolvent,  had 
supposed  him  to  be  solvent,  lb. 

5.  Where  a  surety  has  knowledge  of  and  assents  to  the  giving  of  time  to 
the  principal  debtor  or  the  making  of  a  new  contract  with  him,  he  is 
not  discharged.    Rocknille  Bank  v.  Holt,  520. 

See  GuABANTY,  8. 
TAX  LIST. 

1.  The  defendant  having  neglected  to  return  a  sworn  list  of  her  taxable 
property  in  H,  the  assessors  were  by  law  authorized  to  make  a  list  foi 
her.  The  list  made  by  them  contained  the  following  item — **  insur- 
ance stocks,  $81,768."  Held  not  to  be  insufficient  by  reason  of  its  not 
specifying  the  different  insurance  stocks.  City  qf  Hartford  v.  Cham- 
pion, 268. 

2.  A  statute  passed  in  1888  provided  that  ten  per  cent  might  be  added  by 
the  assessors  to  the  lists  made  by  them  for  persons  neglecting  to  make 
and  return  a  sworn  list,  and  for  the  second  year's  neglect  twenty  per 
cent,  and  thirty  per  cent  for  the  third  year.  This  statute  was  repealed 
in  1885,  and  the  addition  to  be  made  to  the  lists  in  such  cases  limited 
to  ten  per  cent.  Held  not  to  affect  additions  of  twenty  and  thirty  per 
cent  made  by  the  assessors  to  lists  in  1888  and  1884,  for  the  taxes  upon 
which  suit  was  brought  after  the  repeal  of  the  statute.  76. 

TENANT  BY  THE  CURTESY. 

See  Husband  and  Wife,  6. 
TOWN. 

A  town  has  power  to  appear  before  the  General  Assembly  and  oppose 
the  granting  of  a  petition  for  a  division  of  its  territory,  and  may  em- 
ploy legal  counsel  and  incur  other  reasonable  expenses  for  the  purpose. 
Farrel  v.  Town  of  Derby,  284. 

2.  And  the  selectmen  have  power  to  act  In  the  matter  where  the  town 
has  not  otherwise  taken  action.  16. 

8.  A  resolution  of  the  General  Assembly  passed  in  1888  empowered  the 
town  of  New  Haven  to  issue  its  bonds  to  an  amount  not  exceeding 
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$200,000,  to  be  used  ezdoslyely  for  the  extension  and  improvement  of 
the  public  park  system  of  the  town;  the  act  to  talce  efPect  wlien  accepted 
at  a  special  town  meeting  to  be  caUed  by  the  selectmen ;  and  the  meet- 
ing to  have  power  to  take  action  with  respect  to  the  issuing  of  the  bonds, 
and  their  form  and  terms.  A  later  section  proTided  that  the  park  com- 
mission, created  by  the  act,  should  not  make  any  expenditure,  or  con- 
tract for  any,  '*  exceeding  the  amount  which  shall  have  been  previously 
appropriated  by  the  town  for  its  use."  At  a  meeting  warned  and  held 
for  the  purpose  the  town  accepted  the  resolution  of  the  General  Assem- 
bly and  voted  **'  that  the  selectmen  and  treasurer  are  hereby  directed 
to  prepare  suitable  bonds  as  authorized  by  said  act,  not  exceeding 
$200,000,  of  the  tenor,  character  and  terms  hereinafter  provided,  and 
are  authorized  to  dispose  of  them  in  such  amounts  and  at  such  times  as 
shall  be  required  by  the  park  commission,  to  provide  the  sums  made 
necessary  by  said  commission  in  its  proceedings  under  said  act.''  Held 
that  this  vote  constituted  an  **  appropriation  "  within  the  meaning  of 
the  resolution.     Woodward  v.  Retftiolda,  486. 

4.  And  held,  upon  the  suit  of  partiei  of  whom  the  park  commission  had 
purchased  lands  for  a  public  park,  that  it  was  the  duty  of  the  select- 
men and  treasurer  of  the  town  to  issue  bonds  within  the  limit  prescribed, 
to  an  amount  sufficient  for  payment  for  the  lands.  lb. 

See  Highway  (Defective),  1  to  4. 
TRUSTEE, 

Where  property  is  given  to  a  trustee  for  a  certain  person  for  life,  with 
remainder  over,  the  trustee  is  charged  with  the  duty  of  safely  keep- 
ing the  property  until  it  is  delivered  to  the  remainder-men.  But  the 
remainder-men  in  such  a  case  would  not  be  strictly  beneficiaries  under 
the  trust.    Leake  v.  Watson,  83. 

See  Stockbroker,  1. 
TRUSTEE  IN  INSOLVENCY. 

A  trustee  in  insolvency,  while  he  has  a  right  in  behalf  of  creditors  to  set 
aside  preferences  and  fraudulent  conveyances,  yet,  as  a  general  rule, 
takes  the  estate  subject  to  such  biudens  as  the  debtor  has  put  upon  it 
and  to  such  equities  as  would  have  been  good  against  him.  Merwin  v. 
Austin,  23. 
VENDOR'S  LIEN. 

1.  Whether  a  vendor's  lien  exists  in  this  state:  Queers,    Soule  v.  Hurl- 

bUty  511. 

2.  If  it  does,  yet  if  the  vendor  Is  not  the  party  claiming  the  lien,  the  prin- 
ciple would  have  no  application.    lb, 

3.  And  it  is  generally  held  that  a  vendor's  lien  is  not  assignable.    lb. 

4.  And  where  the  vendor  does  not  rely  upon  the  credit  of  the  vendee,  but 
takes  security  for  either  the  whole  or  a  part  of  the'purchase  money,  it 
is  generally  considered  as  a  waiver  of  the  vendor's  lien.    lb, 

WARRANTY. 

See  Deed  of  Land,  1. 
WILL. 
1.  A  testatrix  gave  her  estate  to  a  trustee  to  hold  and  manage  during  the 
lives  of  her  husband  and  son  and  the  minority  of  the  children  of  tlie 
latter,  and  directed  that  he  should  from  time  to  time  pay  to  her  hus- 
band **  so  much  of  the  income  and  principal  as  he  might  require  for 
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Ills  personal  use,  upon  his  written  request; "  and  that  after  his  death 
so  much  of  the  income  as  was  necessary  should  be  expended  for  the 
maintenance  of  her  son  and  his  children,  the  property  upon  the  termi- 
nation of  the  trust  to  be  divided  among  her  heirs  at  law  according  to 
the  statute  with  regard  to  intestate  estates.  Held — 1.  That  the  life  es- 
tate given  the  husband  was  not  enlarged  to  a  fee  by  the  provision  for 
the  payment  to  him  of  *'  so  much  of  the  income  and  principal  as  he 
might  require  for  his  personal  use."  2.  That  It  was  not  intended  by 
this  provision  to  give  the  husband  whatever  he  might  demand,  but  only 
what  was  needed  for  his  support,  after  he  had  used  whatever  other 
means  of  support  he  might  have.  S.  That  the  trustee  was  to  use  his 
judgment  as  to  what  should  be  paid  to  the  husband,  and  the  payment 
was  to  be  made  only  on  a  concurrence  of  his  judgment  with  that  of 
the  husband.  If  they  differed  as  to  the  necessity,  or  the  property 
should  be  wrongfully  applied  to  the  husband's  use,  the  court  would  on 
application  protect  the  rights  of  all  parties  interested.  4.  That  it  was 
the  duty  of  the  tnistee  to  allow  the  fund,  so  far  as  not  needed  for  the 
support  of  the  husband,  to  accumulate  during  the  life  of  the  latter. 
5.  That  after  the  death  of  the  husband  the  trustee  was  to  apply  so  much 
of  the  income  as  was  necessary  for  the  support  of  the  son  and  his  chil- 
dren during  the  life  of  the  son  and  the  minority  of  the  children,  at  the 
end  of  which  time  it  was  to  be  distributed  according  to  the  will.  Bull 
v.  Holloway,  210. 
2.  A  testator  gave  the  use  of  all  his  real  and  personal  estate  to  M  for  life 
and  after  her  death  to  two  nephews  for  their  lives.  By  a  prior  clause 
he  had  given  pecuniary  legacies  to  two  women,  one  an  aged  family  ser- 
vant, and  by  later  clauses  he  gave  his  dwelling  house  and  furniture  to 
two  female  relatives  and  a  pecuniary  r^acy  to  the  children  of  one  of 
the  legatees.  Certain  charitable  bequests  were  then  made,  which  were 
in  terms  made  payable  after  the  death  of  the  survivor  of  the  two 
nephews.  Held  that,  taking  the  whole  will  together,  it  must  be  re- 
garded as  the  intention  of  the  testator  that  all  the  legacies  not  in 
terms  postponed  till  the  termination  of  the  life  estates  should  vest 
upon  his  death,  and  that  the  life  use  given  to  if  and  the  nephews  was 
only  of  the  property  left  after  those  legacies  were  paid.  Lepard  v.  Skin- 
ner,  829. 
See  Probate  Court,  1. 
WITNESS. 

1.  It  is  the  proper  way,  in  examining  an  expert,  to  state  all  the  particu- 
lars upon  which  his  opinion  is  sought  RoraJbaek  v.  Penntyhania  Co., 
292. 

2.  But  the  direction  of  the  matter  lies  within  the  discretion  of  the  pre- 
siding judge.    lb. 
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ERRATA. 

Vol.    8.  p.  402,  6th  line  from  bottom,  Id  original  edition,  and  23d  line  io 

2d  edition,  for  "objection"  read  "obligation.'* 
Vol.  46.  p.  435,  2d  line— for  "  plaintiflTs"  read  "defendant's." 
Vol.  49.  p.  609,  at  the  end  of  the  paragraph  under  the  head  "  Appeal," 

insert  "State  v.  Hartwick,  101." 
Vol.  56.  p.  65,  1st  line  of  5Lh  paragraph  of  .head   note,  after  the  word 
"  mortgage"  Insert  "  for  the  same  debt." 
"     "    p.  84  Ist  line  of  opinion,  for  "  1887  "  read  "  1877." 
"     "    p.  185,  4th  line  from  bottom,  for  "361 "  read  '*  368." 
"    "   p.  196,  10th  line  from  bottom,  for  '* defendant"  read  "plaintiff." 
"     "   p.  207,  12th  line  from  bottom,  for  "generis"  read  "  juris." 
"    **   p.  213,  10th  line  from  bottom,  for  "  1872  "  read  "  1873." 
"    "    p.  355,  9th  line,  for  "  3082  "  read  "  3802." 
"    "   p.  527,  22d  line,  for  "  47  "  read  "  147." 
Vol.  r>7.  p.  637,  add  to  the  list  of  obituaries  the  following:  — Reuben 
Booth,   Vol.   19,   p.    159.     Fi-ancis  Bacon,   id.,  509.     Lcman 
Church,  id.,  524. 
Vol.  58.  p.  119,  see  a  correction  of  an  error  here  on  page  559. 
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